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6 
‘Transfer af Property Act (IV of 1888), Sees. 83, 84——Morigagor making a deposit 
in full discharge of mortgagoe’s righte— Withdrawal of the deposit by the 
mortgagee’: agent—Presumption—Onus probendi— Principal and ageni— 
Ageni's omission to comply with statutory requtroments— Exeppel, 

Whep a mortgagor deposited in Court under section 88 of the Transfer of 
Property Aot a sum of money in full discharge of the only amount he alleged 
to be then recoverable on his bond, and after the mortgagee had, on reoeipt of 
the notice under the section, disputed the sufülalenay of the amount deposited 
to discharge in full the mortgagor's liability, the mortgagoee's agent drew the 

‘amount out of Court and applied it to the mortgagee’s use : 

Held, tbat money lodged “in full diseharge" of a liability could only be 
drawn out by a creditor in full discharge of that liability ; that it was for the 
mortgagees to show that their agent acted under such conditions that the 
statutory result did not follow from his act, and, 1f they failed to do that, then 
there was nothing to defeat or modify the operation of the statute, and the 
consequences must be those whioh it presoríbed, 


Appeal from a judgment and decree of the High Court 
of Judicature at Fort William in Bengal, dated January 14; 
1905 (1), affirming a judgment and decree of the Subor- 
dinate Judge of Dumka, Sonthal Pergunnahs, dated September 
4, 1901. 

On July 27, 1885, one Raja Udit Narayan Singh executed a 
mortgage of his taluka, Kasba in favour of one Babu Harbhakt. 
The mortgage money was a sum of Rs, 34,000, and it was 


(1) (1905) 1 0. L. J. 182. ` 
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stipulated that interest should be paid yearly at tbe rate of 
I Rupee per cent. per mensem. The mortgage deed also con- 
tained a provision that “if I (te, the mortgagor) do not pay 
interest on the stipulated dates, then the defaulted interest will 
be converted into principal on the dye date, and the same will 
also carry interest at Rupee 1 per cent. per mensem till payment, 
and I shall pay the same. The stipulation as regards interest 
will hold good till repayment of the entire principal and interest, 
and I shall pay the same. Any amount which I may pay either 
before or after the due date, will first be credited towards the 
interest, and the balance, if any left, will be credited towards 
the principal.” 

The mortgagor carried on a business in partnership with 
Ram Chandra Marwari, Bansidhar Marwari and Mitanand 
Marwari, the 1st, 2nd and 3rd appellants, respectively. In 1886 
a suit was brought for the dissolution of' the partnership, and by 
virtue of various assignments executed in 1895 and 1896 in 
pursuance of the decree made in that suit on August 21, 1892, 
the appellants Nos. 1 to 3 became interested in various propor- 


tions in the interest of the mortgagee under the mortgage. 


From time to time certain payments were made by the 
mortgagor on .account of interest, and on October 27, 1890, the 
whole of the interest due up to that date was discharged, the 
amount paid up being Rs. 23,405-15-6. 

On August 17, 1895, the mortgagor paid into Court under 


the provisions of the Transfer of Property Act (IV of 1882), 


section 83, the sum of Rs. 44,596-0-6, which, together with the 
sums paid on account of interest as mentioned above, amounted 
to Rs. 68,000, f. e, twice the amount of the principal debt. 


. After the deposit was made, a Receiver was appointed in the 


partnership suit, and on September 26, 1896, the Receiver drew 
out of Court the sum deposited. 

Subsequently the mortgagee died and his interest in the 
mortgage passed to his only son Lachmi Narayan Marwari, 
the 4th appellant. 

On February 7, 1900, the four appellants instituted the 
present suit against the three respondents, Rani Keshobati Kumari 
(the widow of the mortgagor), Satya Narayan Singh (the adopted 
son of the mortgagor), and Raja Ram Ranjan Chuckerbutty 
(a subsequent encumbrancer on the mortgaged land), as defen- 
dants. The plaint alleged that after giving credit for all moneys 
received, a sum of Rs. 33,693-9-0 was still due on account of 
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principal and'interest: under the. deed of mortgage, and prayed 
for the- recovery of that sum, and in default of payment, for 
the sale of'the mortgaged property. The plaint contained the 
following paragraphs :— 

7. That at last the dyfendant- 1st party, on an erroneous 
calculation and erroneoys view of the state of the law and the 
facts and the circumstances of the case, deposited in the Court of 
the Sub-Divisional Officer of Dumka, a sum of Rs. 44,596-0-6 in 
payment of the money due on the bond, and that Court, which 
had no authority to receive the said deposit, issued a notice to 
the plaintiffs, purporting to be under section 83 of the "Transfer. 
of Property Act, to take out the said sum deposited by the 
defendants, . 

8. That, therefore, the plaintiffs in reply to the said notice, 


mentioned and referred to in the foregoing paragraph, informed . 


the Sub-Divisional Officer of Dumka, that the amount said to 
have been deposited on behalf of the defendant first party in. his 
Court was not sufficient te meet the total amount of the claim of 
the plaintiffs on the said bond in suit ; that the said defendants 
had made an erroneous calculation and the said Sub-Divisional 
Officer was requested to require the said defendants to deposit 
the balance of money stil due on the bond in suit, over and 
above the sum deposited in Court, and to send a copy. of the said 
reply, notice and account to the defendants. Similar notices 
were also sent by the plaintiffs to Raja Udit Narayan Singh and 
the defendant 2nd party. 

9. That, thereafter, the plaintiffs presented a petition.to the 
High Court of Judicature at Fort William in Bengal, for appoint- 
ment of a Receiver for . withdrawal of funds from the Court of 
the Subordinate Judge of Dumka, and on the 26th day of June 
1896, an order was made by the said Court for the appointment 
of a Receiver with all the powers provided under section: 503, 
Civil Procedure Code, for withdrawal of the said funds. 

10. That: the said. Receiver, after various attempts, at last 
succeeded in withdrawing the said funds so deposited, from the 
Court of the Sub-Divisional Officer of Dumka, for the benefit of 
the plaintiffs. l 

Each of the respondents filed a separate written statement 
in defence, the principal plea being that whereas the appellants, 
had been paid in all Rs. 68,000 (i.e. Rs. 34,000 on account of. 


principaland Rs. 34,000 on account of interest) the mortgage: 


debt was discharged ia accordance with Regulation Il of 1872, 
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section 6, as amended by Regulation V of 1893, section. 24, (1). ° 

Paragraph 7 of the written statement of the first respondent 
(defendant) was as follows :— 

7. According to the accounts annexed to the plaint, deduct- 
ing Rs.- 23,803-15-6 previously paidy this defendant's husband 
deposited Rs. 44,596-0-6 in the Court pf the Subordinate Judge 
of Dumka, being the whole of the money justly due under the 
disputed bond, on account of principal and interest. This defen- 
dant's husband has paid Rs. 68,000 on account ofethe disputed 
bond for Rs. 34,000. Nothing more is due by this defendant 
under the aforesaid bond. 

Of the five issues framed by the Subordinate Judge, it is 
necessary to mention here only the following :— 

and—Are the plaintiffs entitled to recover more than 
Rs. 68,000, the amount they admit having received ? 

Mr. DeGruyther, K. C. (Mr. E. U. Eddis with kim) for the 
Appellants :—The suit is for the recovery of principal and interest. 
Whether the appellants are entitled to recover compound interest 
depends upon the construction of section 6 of the Sonthal Parga- 
nas Settlement Regulation (Bengal Regplation III of 1872) as 
amended by section 24 of the Sonthal Parganas Justice Regula- 
tion -(Bengal Regulation V of 1893). Referred to sections 2, 6 
and 7 of Regulation XV of 1793; Dhondu Fagannath v. Narayan 
Ramchandra (2) and JVobin  Chunder Bagnerjes v. Romesh 
‘Chunder Ghose (3). An'agreement to pay compound interest 
is not unlawful within the meaning of section 23 of the Contract 
Act. Referred to Shama Charan Misser v. Chuni Lal Marwari (4). 


(1) The section in question as amended runs thus :— 

“All Courts having jurisdiction in the Sonthal-Pergunnahs shall obserre 
ee Ta bangi gana deb ce Hole ea E E A 

(a) Interest on any or ty for a one shall 
not be decreed at a higher rate than two per cent, per mensem, notwithstanding 
any agreement to the contrary, and no compound interest arising from any 
intermediate adjustment of account shall be deareed, : 

(5) Tbe total interest deareed on any loan or debt shall never exoeed one- 
fourth of the principal sum if the period be not more than one year, and shall 
not in any other case exceed the principal of the original debt or loen.. 

Explanation :— The expression ‘intermediate adjustment of account’ in 
clause (4) of this section means any adjustment of acóount which is not final, 
es gga beh aba prions existing claim by bond, decree or otherwise 
when, the claim is 
a o ‘passing fresh consideration, original — 

"Ilustration :—4A bond is given for Ra. 75, of which Ra. 96 are Iinterost, 
khan ingi akan ra abi Apa pedhagang eua the Court that he gave such 
consideration the as rendered the transaction fair aud equitable, of 


DUI TQUE i aaa ae the claim on the bond 


(2) (1883) 1 Bombay H, O. R, 47, at 49. (8) (1887) L L. R. 14 Calo, 781, at 789. 
| | (4) (1898) LI. B26 Calo, 239, |. us 
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There is no limit as to the amount of interest which a Hindu 
may receive, but there is a limit as to the amount of interest he 
may recover. The word ‘decreed’ in section 6 of Regulation III 
of 1872 means that no decree would be made by a Court, but 
that does not affect the amqunt of interest already paid by the 
borrower and received by the lender. . 

It i$ contended by the other side that the appellants cannot 
maintain this suit by reason of the payment out of the sum 
deposited in Court under section 83 of the Transfer of Property 
Act, to the Receiver appointed by the High Court. The respon- 
dents say that the mere fact of taking the money out of Court, 
whether it was sufficient to discharge the debt or otherwise, 
would operate as an estoppel upon the appellants against raising 
the question of its sufficiency or otherwise. In other words, 
they say.that it amounted to a discharge of the debt. The point 
is raised now for the first time. There was no issue on it. The 
question has not been tried in the Courts below, and it ought 
. notto have been raisede at this stage. Further, there is no 
evidence on record to decide it. A Court of appeal ought only 
to decide in favour of a party on the ground there put forward 
only for the frst time if it be satisfied beyond doubt, first, that 
it has before it all the facts bearing upon the new contention, as 
completely as would have been the case if the controversy had 
arisen at the trial ; and next, no satisfactory explanation could 
have been offered by those whose conduct is impugned if an 
ppportunity for explanation had been afforded them when in the 
witness box. Owners of ship “ Tasmanta," and owners of Freteht 
v. Smith and others of ship City of Corinth," " The Tasmanta” (1). 
The appellants say in their plaint that the mortgagor made 
an erroneous calculation and took an erroneous view of the 
law and the facts and the circumstances of the case, that the 
Court had no jurisdiction to receive the deposit, and that they 
(the appellants) drew the attention of the Court and gave notice 
to the mortgagor that the amount deposited was not sufficient 
to fully discharge the debt, It must, therefore, be 'assumed that 
the- mortgagor assented to the Receiver's drawing the money out 
of Court as part payment on account of his liability, The 
Receiver could not have obtained the money otherwise except 
by breaking the law, The only alternative to such an assump- 
tion is to send the appeal back to the first Court with a direction 
to try this question, 

(1) (1890) L, R,.15 App. Oas 223, at 225. 


May, 11. 
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Mr. Kenworthy Brown, for the 1st and 2nd respondents :—As 
to the Receiver's taking the money deposited under section 83 
of the- Transfer of Property Act, out of Court, the money so 
deposited could only be drawn out by the mortgagee in ful! 
discharge of the mortgagor's liability to him.. A mortgagee is 
entitled to such a deposit upon fulfilling the conditions laid down 
in section 83 of the Transfer of Property Act,thatis to say, if 
he stated his willingness to accept the money deposited in full 
discharge of his mortgage and deposited the mortgage deed (if 
in their possession or power) in Court: Dal Singh v. Pritam 
Singh (1. There is no suggestion or evidence here that the 
money was taken outeby any arrangement between the parties, 
and, therefore, the natural inference is that the money was taken 
out in full satisfaction. 

[Lord Atkinson remarked that interest would cegse to run 
under section 84 of the same Act.] 

The written statements in defence show that the point was 
raised in the first Court on the pleadings, ahd the second issue 


is wide enough to cover the point, which goes to show that the ` 


appellants are not entitled to receive more than Rs. 68,000, the 
amount they admit having received. There is also oral evidence 
on record referring to this part of the case. Again the second 
ground of the appellant’s appeal to the High Court refers to the 
same point. There is no case of surprise here. The point that 
when the money was taken out, the debt was discharged, is con- 
clusive and disposes of the appeal entirely. 

Regulation III of 1872 was passed to protect Sonthals. 

Referred to section 2 of Act XX XVII of 1885. The amount 
which the Court would decree is absolutely dependent upon the 
transactions that have taken place between the parties after the 
execution of the bond. In no case can the Court decree a Jarger 
sum than what would, together with prior payments, if any, 
equal the original loan or debt. Referred to section 6 clause (2) 
of Regulation III of 1872 and illustration and Dhondu Fagan- 
nath v. Narayan Ram Chandra (4) and Gopal Ram Chandra 
v. Gangaram Anand Shet (3). 

Mr. DeGruyther, K. C.. replied. 


The judgment of their Lordships was delivered by 
Lord Átkinson.— This is an appeal from a decree of the 
High Court of Judicature at Fort William in Bengal, dated the 


(1) (1903) 1. I. R. 95 All. 179. (2) (1863, 1 B. H, C. B. 41. 
(8) (1805, L L. B. 20 Bom, 721. 4 


C. A. V. 
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14th January, 1905, affirming a decree of the Subordinate Judge 
of Dumka, Sonthal Pergunnahs, dated the 4th September, 1901, 
by which the Suit of the plaintifs (the appellants) was dismissed. 
The facts, so far as it is necessary to state them, are as follows. 

On the 27th July. 1885, Raja Udit Narayan Singh, since 
deceased, executed a mortgage of his taluka of Kasba in favour 
of one Harbhakt Das, now also deceased for a sum of Rs. 34,000, 
bearing interest at the rate of Y rupee per cent. per mensem. 
The mortgage deed contained a provision that, on default being 
made in the payment of interest at the stipulated dates, compound 
interest should be charged at the same rate f.e., 12 per cent. per 
annum. At the date of the mortgage,*the mortgagee carried 
on the business of cloth merchant and money-lender at Bhagal- 
pur and Calcutta in partnership with the first three appellants. 
On the 3rd Jannary, 1895, Harbhakt Das executed to his partner, 
the first appellant, a mortgage of the mortgaged lands and the 
money secured thereon. On the 11th June, 1896, he executed 
a similar mortgage in” favopr of Bansidhar Marwari, the second 
appellant. Harbhakt Das afterwards died, leaving the fourth 
appellant, his only son, him surviving. During Harbhakt's life- 
time disputes arose and suits were instituted between him and 
his co-partners in reference to the business of the partnership. 
and especially in reference to their respective interests in the 
moneys secured by the above-mentioned mortgage of Raja Udit 
Narayan Singh. The respondents are the widow .and adopted 
son of the Raja, and a second encumbrancer on the mort- 
gaged lands. 

Default having been made in the payment of the interest, 
compound interest became payable and was claimed by the 
mortgagee. Large sums were from time to time paid by the 
mortgagor in discharge of it, and ultimately, on the 27th, October 
1890, arrears of interest, amounting to Rs. 11,8a9.14-6 were 
discharged by a payment of Rs. 2,606-11-6 in cash and the 


execution by the mortgagor of a new bond (roka) for Rs. 9,223-3-0- 


with interest at the same rate £.e.,.1 rupee per cent. per mensem. 


“The interest which had accrued due up to this date, and was 


discharged by payments in cash and the execution of the above- 
mentioned (roka), amounted altogether to Rs..23,403-15-6. 
Towards the end of July, 1895, the mortgagor, being anxious 
to redeem the mortgage, sent one Banwari Lal Panrey to the 
mortgagee to tender to him a sum of something over Rs. 44,000 
in full discharge of the only amount the mortgagor.alleged to be 
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then recoverable on his bond. This particular sum was fixed 


upon because it amounted to the difference between Rs. 68,006 


(double the principal sum advanced) and the athount already 
paid in respect of interest ; and the contention of the mortgagor 
was that, under section 6 of Regulatjon III of the Sonthal Per- 
gunnahs Settlement Regulations, 1872 (as amended by Regu- 
lation V of 1893), which would admittedly apply to any suit 
brought to recover this interest, the most that could be recovered 
from him was Rs. 34,000, a sum equal to the principal money 
lent. The decision both of the Subordinate Judge and of the 
High Court turned upon the construction of this Regulation. 

Banwari Lal, whose evidence is uncontradicted states that 
Harbhakt Das had no objection to receive the money apparently 
in full discharge, and to give a receipt for it ; but that, on the 
witness's insisting on obtaining delivery of the bond, with the 
receipt endorsed on the back of it, in exchange for the money, 
Harbhakt Das stated that his partners had the bond, that they 
were on bad terms with him, and,that' he could not obtain 
possession of it. The witness states that he thereupon refused 
to pay the money, and that Harbhakt Das asked him to deposit 
it in Court. The mortgagor accordingly presented a petition 
tothe Court of the Subordinate Judge of Dumka, under the 
the provisions of section 83 of the Transfer of Property “Act, 1882 
praying for liberty to deposit in Court, in favour of the persons 
entitled to the mortgagee's interest, the aum of Rs. 44,596-0-6, 
and for a return of the bond. Upon this petition an order was 
on the 17th August, 1895, made to the following effect : | 

‘‘As apparently the suit, if put in, would not be barred, the 
amount will be received under section 83, Act IV of 1882, and 
deposited, and a written notice will issue to the mortgagee to 
take the amount." 

In paragraph 7.of the plaint in the present suit it is stated 
that the Court of the Subordinate Judge issued a notice to the 
plaintiffs requiring them to take out the sum deposited. It is 
further stated, in paragraph 8, that the plaintiffs, on receipt of 
this notice, informed the Sub-Divisional Officer of Dumka that 
the amount deposited was insufficient, that an erroneous calcula- 
tion had been made, and requested him to require the mortgagor 
to deposit the balance of the money due over and above the 
sum lodged. 

It is:not now disputed that the mortgagor was entitled under 
this Act to make the deposit, and that, upon his doing so, the 


- 
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rights of the mórtgagee, or those representing Him, “were as 
follows. He was entitled, on presenting a petition (verified in 
the manner prescribed) stating the amount due on the mortgage 
and his willingness to accept the money deposited in full discharge 
of this amount, and, in addition, on depositing in the Court in 
which the money was lodged the mortgage deed, if then in his 
possession or power, to apply for and receive the money. And, 
under section 84 of the Act, interest on the principal moneys 
ceased to rum from the date of the tender, or as soon as the 
mortgagor had done all that has to be done by him to enable 
the mortgagee to take the money deposited out of Court, as 
the case might be. 

The money deposited was nenied to lie in Court till the 
23rd September, 1896. It was then, by some mancevvre or con- 


triyance, upon which the appellants, for reasons best known to . 


themselves, have deliberately abstained from letting in the light 
drawn out by their agent, and applied to their own use. In the 
statement of account attached to their plaint the appellants, 
no doubt, credit the respondents with the sum so drawn out as 
a payment made on the day on which it.was drawn out, 
but interest was charged at the rate of 12 per cent. for 
the. eleven months on the entire sum shown to be due on the 
17th August, 1895. 

On the 7th F qpruary, 1900, the suit out of which this appeal 
arises was instituted, praying for the recovery of Rs. 33,698-9— 
pf which Rs. 22,859-5 is the balance that remained due at the 
time when credit was given for the sum paid in, the remainder 
representing compound interest, calculated from that date till the 
commencement of the action—and, in default of payment, for 
-the sale of the property mortgaged. 

The ohly information given by the appellants as to the steps 
taken by them to draw out, in violation of the above-mentioned 
provisions of the Transfer of Property Act, the money deposited, 
is contained in paragraphs 9 and 10 of their plaint, and in the 
evidence of Ram Chandra Marwari, the principal plaintiff. 
From the former it appears that the appellants presented a 
petition to the High Court at Fort William -for the appoint- 

ment of a Receiver for the withdrawal of the money from the 
-Court of the Subordinate Judge ; that on the 26th’ June, 1896, 
an order was made on this petition appointing a Receiver with 
-all the powers conferred by s. 503 of the Civil Procedure Code ; 
and lastly, that the Receiver so app ointed, after various attempts, 
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“at last succeeded in withdrawing the fund from Court. But 
neither the petition nor the order is printed in the Record, nor 
is any information afforded as to the precise nature "of the per- 
sistent and, unfortunately, successful efforts of the Receiver to 
defeat the law, while the evidence of Ram Chandra Marwari 
contains many important admissions In the course of his 
cross-examination this witness sys that in his petition to the 
High Court he stated— 

"that in the latter part of July 1895 the Raja@was prepared 
to pay the whole amount due on the bond in suit, but that 
Harbhakt prevented his paying it, and that thereupon the said 
Raja had deposited the'money in the Court of the Subordinate 
Judge of Dumka,” 

No doubt he states in his cross-examination that he did not 


in his petition “ admit that the Rs. 44,000 deposited by the Raja 


was in full payment of our dues." 

It is apparent from this evidence that the Receiver was 
appointed solely because Harbhakt and his partners, owing to 
their quarrels, would not join in an application to draw out the 
money deposited, There is nothing to show that the Receiver 
-was clothed with any right or authority in reference to the 
money, or the withdrawal of it from Court, other than, or 
different from, that which belonged to those on whose behalf 
he was appointed. As they were bound tg comply with the 
Tequirements of the statute under which it was paid into 
Court, so was he. It was not contended, it could not be 
contended with any show of reason, that either the High 
Court or the Subordinate Judge had, save with the consent 
-of the mortgagor or his representatives, any jurisdiction to 
permit the money deposited to be drawn out of Court on any 
terms other than those imposed by the statute. There is no 
proof that either of those Courts ever made an order purporting 
to exercise such a power, while there is not a particle of 
evidence to show that the mortgagor, or those who succeeded 
him, ever gave any consent, express or implied, to the money 
being drawn out in part discharge, as opposed to full discharge, 
of his or their, liability on the bond. There is no proof that 
.any demand was made on the mortgagor after the money was 
paid into Court, and itis admitted that nothing was paid in 
respect of the mortgage, either for principal or interest, since 


" thatdate. It is not suggested that the present is not the first 


„sujt instituted to recover any portion of it. In the cross-examination 





0f Ram ( wari the following passage occurs ;— 

u“ When notice was sent us of the deposit; we sent a petition! 
of objection.to this Court. . We did not get any reply to this 
objection. Ihave not filed a copy of the objection, nor have I 
called for the original." 

This isthe only evidehce going to show that any objection 
was made to accept the sum of Rs. 44, ooo in full discharge of 
the mortgage debt. Yet after a delay of close upon 44 years 
f.e., from the 17th August, 1895, the date of the deposit, till the 
ist February, 1900, the date of the institution of this suit 
and in face of this evidence, Mr. De Gruyther, on behalf of the 
appellants, invites their Lordships, notwithstanding the state of 
ignorance of the actual facts in which his clients have delibera-. 
tely left them, to assume that the deceased Raja assented to the 
Receiver’s drawing the money out of Court, in part satisfaction 


of the former’s liability—because, it is said, the Receiver could . 


not have obtained it otherwise without violating the law—aor, if 
not, to send the qwestion back for further enquiry to the Subor-. 
dinate Judge. 

In their Lordships’ opinion they can make no such EE. 
tion as that suggested.” The assumption which they are entitled 
to make, and indeed bound to make, is precisely the opposite. 
The Act provides that money lodged, as this was, “in full 
discharge". of a liability can: only be drawn out by a creditor in 
full discharge of fhat liability. The agent of the appellants. 
appointed ad Aoc drew out this money. It is for them to show. 
that he acted under such conditions that the statutory result 
does not follow from his act. If they fail to do this, as they have 
failed in the present case, then there is nothing to defeat or 
modify the operation of the statute, and the consequences must 
be those which it prescribes. Mr. De Gruyther objected to their 
Lordships considering this question, on the ground—quite legiti- 
mate if well founded—that the defendants rested their defence 
solely on s. 6 of the above-mentioned Regulation, and that the 
question of the circumstances under which the Receiver drew 
out the money, or the legal consequences of his doing so, was 
not in issue in the suit. : 

It is quite true that no issue has been framed in which the 
fact of the withdrawal is specifically mentioned. But the second 
issue is quite wide enough to cover it. The issue runs thus :— 

` u Are the plaintiffs entitled to recover more than Rs. 68, 
the amount they admit having received ?” T 
This issue, as framed, leaves it open to the defi 
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contend that the plaintiffs are not entitled to recover.more than 
Rs. 68,000, either because section 6 prohibits it, or because they 
have received “ in full discharge" the sum paid into Court. And 
in the statements contained in paragraph 7 of the written state- 
ment of the first defendant, and in paragraphs 5 of that of the 
second defendant, as well as in the“evidence of Ram Chandra, 
Bansidhar, and Banwari Lal it is distinctly put forward that the 
sum of Rs. 44,000 was tendered by Banwari in full satisfaction 
of the bond, and that both Harbhakt and Ram Chandra were, 
apparently, willing to accept it as such. 

In the memorandum of appeal filed in the High Court by 
the appellants, the second of the three grounds of appeal against 
the decision of the Subordinate Judge set forth runs as follows :— 

2.—For that the Court below has erred in holding that the 
receipt of the amount already paid operated as a bar to the 
recovery of the amount in claim. 

It cannot, therefore, be contended that the plaintiffs had not 
notice that the receipt of the money deposited would be relied 
on as a defence. 

Their Lordships are therefore of opinion that the plaintiffs 
must be held bound by the act of their agent with all its results ; 
that if he has omitted to perform any of the conditions necessary 
to entitle him, on their behalf, and for their use and bemefit, to 
draw: this money out of Court, they cannot rely upon his default 
in this respect, to escape from the consequerees which would, 
of necessity, have followed the withdrawals, if everything pre- 
scribed by the statute had been rightly done; and that the* 
money drawn out must, therefore, be held to have been drawn 
out in full discharge of the mortgagor's liability. The sum now 
sued for is, consequently, not pue and the suit must accordingly 
be dismissed. 

The conclusion at which their Lordships have arrived on 
this point is in itself sufficient to dispose of the appeal, and 
renders it unnecessary for them to express any opinion on the 
proper construction of section 6 of the 3rd Sonthal Pergunnahs ` 
Regulation. They will therefore, humbly advise His Majesty 
that the appeal should be dismissed. 

The appellants must pay the costs of the — 

Messrs. Sanderson, Adkin, Lee and Eddts. Solicitors for 
the An wm 

- Messrs. T. L. Wilson & Co.: Solicitors for the Ist and 


2nd Respondents. E u 
PAG Pais. de oue ILU sou s. BPA dismissed, 
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Bofors Sir Lawrence Fenkins, K. C. I. E, Chif Fustice, 
Mr. Fustice Stephen and Mr. Vustice Mookeryee. 


Y REX ORDINAL, 
. v. 1909. 
SHAIK TALEB.” ii 


Statement roluntarily made to a polios ofoer by accused, not in custody, confassion, 
not adiniosiblo—Confossion to police ofiter, not admissible ba ovidencs— 
Eridanos Act (I qf 1872), we. 25 — Police officer's evidence as to conduct 
and condition of the accused whils making the satemené, admissible, 

A person who had committed 4 murder voluntarily went to a police station, 
and made a statement to a police offloer that he had done the deed, and that 
the instrument of murder was ina place named. He was subsequently arrested : 

Held, that the statement wasa confesson and was not admissible under 
section 25 of the Evidence Aot, 

Eridenos of the police officer, however, was admissible to prove the conduct 
and condition of the murderer at the time when the statement was made, 


Reference under geotion 25 of the Letters Patent and under 
section 434 of the Oriminal Procedure Code. - 

Oase of misreception of evidence. 

The material facts will appear from the Order of Reference 
of the learned Judge and from the Certificate granted by the 
Officiating Advocatg General, which are given below : 4 


ORDER OF REFERENCE. 


To 
Tug Hies CouRT or. JUDICATURE AT Fort WiLLIAM 
IN BENGAL. 


Under section 25 of the Letters Patent of the said Court, 
and under section 434 of the Code of Criminal Procedure, 1898, 
I do hereby reserve and refer the point and question of law 
mentioned below for the opinion and decision thereon of the - 
said High Court. 
The point of law arose as follows :— 
Shaik Taleb was tried before me at Sessions on the 1oth day. 
of May, 1909, on a charge of murder. The case against him was 
that he murdered one Shaik China commonly so-called, on the 
sth February, 1909, under the circumstances set out in my notes 


* Reference under section 45 of the Letters Patent and under section 434, 
Oriminal marr Code, by the Hon'ble Mr. Justioe Stephen, tag NM 
Onrminal eani Du 
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of the evidence, a copy of which is forwarded herewith. After 
the commission of the offence it was alleged that he went to the 
Collootolah Thana and there made a statement. Inspector Lyons 
was called to prove what happened there. He said that he had 
received information of the occurrence, ££, of the murder of 
Shaik China, and was starting out to make enquiry into the 
matter when the accused came into the*T hana in a state that he 
described. He was then asked what the accused said. This was 
objected to on the ground that under section 26 of the Evidence 
Act, 1872, it could not be proved, because the accused was not 
in custody. On this the Inspector was cross-examined as to 
whether the accused was in custody. I did not make a note of 
his answers but he said that the accused made the statement 
directly he entered the Thana’ and before he had time to do 
anything. It was argued that he was in custody from the moment. 
he entered the Thana, but no authorities were quoted to support 
this contention. On this I held that he was not at that time 
in custody and allowed the question to be put. The answer was 
that he said—"I am the man who killed Shaik China. Take 
me into custody. The knifeis with Shaik Juggoo. I left it." 
No reference wis made to section 25 of the Evidence Act. I 
told the Jury that they were to take this statement into account. 
^ The Jury by a majority of seven to two convicted the accused 
of murder. I accepted the verdict, and sentenced the accused 
to death. | _" @ i 

The point of law that I reservé and refer is whether after 
the confession of the accused abovementioned made to a Policd 
Officer had been proved, the conviction was legal. 

ADVOCATE-GENERAL'S CERTIFICATE. 

Case certified by Mr. W. Gregory, Officiating Advocate 
General of Bengal under clause 26 of the Letters Patent for the 
High Court of Judicature at Fort William i in Bengal bearing date. 
the 24th May 1909. 

^ “Whereas it has been represented to me, 

I. That one Shaik Taleb was indicted at the second Cri- 
minal Sessions, 1909, holden at the High Court of Judicature at 
Fort William in Bengal on the charge that he, on or about the 
sth April in the year of our Lord one thousand nine hundred 
and nine, in Calcutta, committed murder by causing the death 
of one Shaik China and thereby he, the said Shaik Taleb, com- 
mittéd an offence punishable under. section 302 of the Indian - 
Penal Code. 
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2. That the said Shaik Taleb pleaded not guilty to the 


said charge of murder and was tried before the Honourable H. 
L. Stephen 'one of the Judges of this Honourable Court and a 
special Jury on the 10th May 1909. 

3. That on the said moth day of May 1909, one Michael J. 
Lyons, Inspector of the Police of Colootollah Thana and a witness 
on behalf of the Crown in the course of his examination and in 
answer to a question of the counsel on behalf of the Crown 
stated that the prisoner made a statement to him in the words 
following "I am the man who has killed Shaik China this evening. 7 

4. That the counsel for the defence raised an objection to 
the question to which the said answer "was given, and to the 
admissibility of the alleged statement of the prisoner as being in 
the nature of a confession made to a Police Officer, but the said 
objections were overruled by the learned Judge who decided that 
the alleged statement of the prisoner was admissible in evidence 
on the ground that it was voluntarily made before the prisoner 
was taken into custody ey the said Police Officer, and the said 
statement was thereupon proved and admitted in evidence against 
the prisoner. 

5. That on the said 10th day of May 1909 aer counsel for 
the Crown and counsel for the prisoner had both addressed the 
Jury, the learned Judge charged the Jury and submitted the 
alleged statement of the prisoner to the consideration of the J ary 
in conjunction with the rest of the evidence adduced. 

. 6. That after the charge of the learned Judge, the Jury 
returned their verdict on the said charge of murder and found 
the prisoner guilty by a majority of seven to two, and the learned 
Judge accepting the said verdict sentenced the prisoner to death. 

7. That the learned Judge erred in admitting in evidence 
against the prisoner the statement abovementioned and the 
prisoner was prejudiced in his trial by reason of the said decision. 

I hereby certify under the provisions of clause 26 of the 
Letters Patent, 1865, that in my judgment there was an errone- 
ous decision on a point of law. 

Mr. S. K. Bonnerjee for the Crown, 

Mr. S. S. Mallik for the Accused. 

. The judgment of the Court was delivered by 
Jenkins 0, J,—This case comes before us on a point of law 


under the Letters Patent, the point of law being as to misrecep-. 


tion of evidence, It is conceded that evidénce was admitted 
which was not properly admissible so that we have, as the clause 


ORIMINAIA 
11906. 
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requires, to review the case, ning out of: ‘consideration the 
evidence wrongly received. i 

At the last Criminal Sessions of this Courty Shaik Taleb was 
charged with the murder of Shaik China and he was found guilty 
by a majority of the Jury, seven beiag in favour of conviction. 
On that verdict, sentence of death was passed.. In our-opinion, 
there is ample evidence to support the verdict. In the first 
place, it cannot be doubted that Shaik China was murdered and 
the only question is whether the murder was committed by the 
accused. In proof of that, we have the evidence of five eye- 
witnesses, and notwithstanding the criticism that has been passed 


-on their evidence by Mr. Mullick, we can see no sufficient reason 
for disregarding that direct evidence. Nor does the matter rest 


there, for we have besides that, the conduct and condition of 
the accused at the time that rests on the evidence of Jugoo, the 
pes seller and of the Thana Inspector Mr. Lyons from whose 
evidence, however, must, for the present purpose, be excluded 
the statement Ynade to him by the accused. In our opinion, 
therefore, the conviction must stand. 

It only remains for us to consider what sentence should be 
passed. Bearing in mind that the verdict was not unanimous 
and also that we haveto decide this case on a note of the evidence, 
the majority of the Court not having had the advantage of see- 
ing the witnesses, we think the proper sentegce to pass NOME be 
one nor transportation for life. 

Evidence excluded ; sentence reduced. 


Before Mr. Fustice Coxe and Mr. Vustice Doss. 
CHAIRMAN, HOWRAH MUNICIPALITY 
U. 

GOLAPI BEWA.* 

Bengal Municipal Aot (IIT (B. O.) of 1884), Beo. 243, 944, 907— Hy, 
erection of, without notice to Commissioners, offenoe— Notice to ramore Aut, 
not oendition procodem to conviction, 

Section 248 of the Bengal Municipal Act forbids the erection of bnt 
within a Muniolpality without a month's notice to the Municipal Commissioners, 

When, therefore, a person was prosecuted under section 367 of the Act for 


having erected a hut without such notice, and it was found that the hut was 
go erected : 


* Oriminal Reference No. 8577 of 1908 under section 488, Oriminal Pro- 
cedure.Qode, by A. W: Oook Esq, D»mtrict te of Howrah on- the 
24th Ju an, inst the declnon of Babus H, P. Rai Ohowdhuri and B. d. 
Chatter] agisi rates of Howrah. i ; 


Vou, A.) HIGH COURT. ` í E 


Hold; upon the facts found the accused ought to have been convicted. 


Held further, section 267 of the Act provides for two distinot classes of 
offences, xamely, (1) erecting a hut without a month's notice to the Commis- 
sioners, and (2) failing to remove & hut, erected without such notios, when 
required to do so, the latter only being an offence of a continuous nature, lable 
to be punished with a daily fine. Sjotioe of removal of the hut is not a condition 
precedent to a conviotion for the first class of offences mentioned above. 


Legal Remembranosr v. Ohoita Raj Bhor (1) followed. 
Reference under section 488 of the Criminal Procedure Code. 


The Municipal Commissioners ef Howrah prosecuted the 
accused in the Court of the Bench Magistrates of Howrah under 
section 267 of the Bengal Municipal Act (Bengal Act III of 1884 
as amended up to date) for erecting a hut without a previous 
notice to them and without obtaining their sanction. The act 
complained was not denied by the accused; but the Bench 


Magistrates finding that a notice under section 244 of the Act. 


not having been given to the accused for the removal of the hut, 
held that the prosecution was bad in law, inasmuch as such a 
notice was a condition precedent toa conviction under section 
267 and dismissed the case. | 

The matter having been brought to tht notice of the 
District Magistrate, that officer made a Reference under section 
438 of the Criminal Procedure Code. 

No one appeared on either side at the hearing. 


The judgment $f the Court was as follows: 


. Inthis case one Golapi Bewa was accused, under section 267 
of the Bengal Municipal Act, 1884, of erecting a hut’ without 
permission. On the case coming up for trial, the accused pleaded 
generally that she was not guilty. Evidence was given that the 
accused erected the huts. The Bench of Magistrates did not go 
into the question whether the accused has built the hut, or 
whether she had given notice to the Municipal Commissioners, 
but held that a notice to the accused under section 267 isa 
condition precedent to a prosecution under that section, and that 
without such notice a conviction under that section is bad. The 
District Magistrate relying on the decision in the unreported case, 
Legal Remembrancer v. Choita Ray Bhor (1) has recommended 
that the acquittal of the accused be set aside. In our opinion 
this recommendation should be complied with, and the case sent 


(1) Criminal Appeal No. 1507 of 1002 unreported. 
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back for determination whether the accused erected the huts, 
and, if so, whether she gave a month's previous notice to the 
Commissioners, Section 243 of the Act forbids the erection of 
huts without a month's notice to the Commissioners, and if any 


' one erects a hut without such notice he is liable to punishment 


under the first portion of section 267. It ia true the Commis- 
sioners may, if they like, take action under section 244 instead, 
but they are not bound to do so. If they do take action under 
section 244, and the person erecting the hut fails to remove it 
when required to do so, bá is then liable to punishment under 
the second portion of section 267. The provision for a continu- 
ing penalty can of course only apply to the second offence, as the 
first offence is not continued after it has once been committed. 
The last 26 words of the section apparently apply to both offences 
but this seems to be a mere inadvertence in drafting and does not 
justify the conclusion which relates only to continuing ‘offences, 
that is to say, to failing to remove huts when required to do so. 
The same remark applies to the use of the word " and" for “or” 
in the middle of the section. But that erecting a hut without 
notice to the Commissioners, and failing to remove huts when 
required to do so, are two distinct offences seems to be clear from 
the repetition of the word “whoever.” If failing to remove huts 
when required to do so is an essential ingredient in dn offence 
under section 267, the second " whoever" is ungrammatical. A 
reference to the somewhat analogous sectidhs 237, 238 and 263 
confirms us in the view that the erection of a hut is punishable 
without a precedent requisition. 

We, therefore, set aside the acquittal and direct that the 
case be retried. 


Acgusttal set aside ; retrial ordered, 


. Vou. X.] HIGH COURT. 
CIVIL RULE. 


Before Mr. Fustice Mookeryee and Mr. Vustice Caruduj. 


E. H. STEVENS, RECEIVER To THE ESTATE OF 
BABU GAJADHAR PERSHAD SAHU AND OTHERS 
idi U. 
KAMTA PERSHAD.* 


Limitation Aot (XV of 1877), Soh. 11, Art. 179, OL 4—Applioation for ameoution 
‘im aocerdanos with law to the proper Court, meaning o/— Ori Prooedure 
Code (Act XIV of 1882), Seo 248—Notios under Soo. $48, Civil Procedure 
Oode, Oourt’s duty to teras, i 

The expression ‘proper Court’ [n Article 179, clause 4 of the Recond Bahedule 
of the Limitation Act (XV of 1877), means the Court whose duty It is 
to execute the decree, 

An appHoation to take some step in ald of execution, in arder that it may 
be ' in acoordanoe with law,’ within the meaning of that Article must be one 
tramed for some relie? which the Oourt is competent to grant. 

Munawar Husain v. Jani Bijas Shankar (1) and Monoratk Des v. Ambika 
Kania Dose (2) referred to, 

Tt is the duty of the Court to issue a notloe under section 348 of the Code 
of Oivil Procedure, upon the judgment-debtor inasmuch as more than one 
year had elapsed between the date of the decree and the spplication for 
execution, even though the deoree-holder may not have formally asked for the 
issue of sdeh notice and it ts not obligatory upon the decree-holder to do so. 

Jagannath Khan v. Brefonath Pal (3) referred to, 

Ambica Pershad Singh v. Surdhari Lal (4 Madho Prasad y, Kesho Prasad (5) 
explained and distingnished. 

Bipin Behari Mitter v. Bibi Zohra (6) cited. 


Application by the Decree-holder for execution of decrees. 


The facts of the case appear from the judgment. 

Babu Chandra Sekhar Banerjee for the Petitioner. 

Babus Baldeo Narain Singh and Chandra Sekhar Prosad 
Singh for the Opposite party. 

The judgment of the Court was delivered by 

Mookerjee J.—This is a Rule issued by this Court under 
section 25 of the Provincial Small Cause Courts Act calling upon 
the opposite party to show cause why the order of the Small 
Cause Court Judge of Mozafferpore dismissing an application for 
execution of a decree on the ground that it was barred by limitation 


* Ofvyil Rule No, 8842 of 1908 against an order in Miao, Suit No. 56 of 1008 
of the first Oourt of the Subordinate Judge, Moxufferpore, 


(1) (1908) I. L. B. 27 Al. 619. (4) (1884) T. L. R. 10 Calo. 851. 
(3) (1909) 9 O. L. J. 448, (5) (1997) T. L. B. 19 ALL 887. 
(8) (1901) I, L. B, 29 Calc. 580, (6) (1906) I. L. R. 35 Oalo, 1047. 
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should not be set aside. The decree of which execution is 
sought was made on the 27th February 1903. It was ‘alleged 
by the decree-holder in the Court below that there had been 
previous applications for execution on the 9th January and the 
30th April 1904. No trace however of these applications has 
been found on the record and it must be assumed for our present 
purpose that the alleged applications were never made. It 4s 
not disputed however, that there was an application for execution 


.on the roth July 1905. -eIhe present applicatiorf was made on 
‘the 4th February. 1908. The question which was raised in the 


Court below and has been argued before us is, whether the 
application of the. 10th July 1905 is sufficient to save the decree 
from the bar of.limitation. The -learned Small Cause Court 
Judge held that the application was not in accordance with law 
inasmuch as the decree-holder did not on the basis of it" ask for 
the issue of a notice upon the judgment-debtor under section 
248, Code of Civil Procedure, as he was bound to do, because on 
the date of the application, more thhn one year had elapsed 
from the date of the decree. In our opinion the view taken by 
the learned Small Cause Court Judge is manifestly erroneous. 
Art 179, clause 4 of the Second Schedule of the Limitation Act 
provides that an application for execution of a decree may be 
made within three years from the date of applying in accordance 
with law to the proper Court for execution There is no sug- 
gestion here that the application was not made to the proper 
Court because ‘proper Court’ as defined in the second expla: 
nation to Art. 179.means the Court whose duty itis to execute 
the decree. The only question, therefore, is whether the 
application was in accordance with law. It has been held in the 
cases of Munawar Husain v. ani Bijat Shankar (1) and Monorath 
Das v. Ambika Kanta Bose (2) that an application to take some 
step in aid of execution, in order that it may be in accordance 
with law, must be one framed for some relief which the Court is 
competent to grant. Now, in the present case, the decree-holder 
in the application of the roth July 1905 prayed for the issue of a 
warrant of arrest against the judgment-debtor. He was entitled 
to ask for this relief and the Court was also competent to grant 
it, only before the Court could proceed to take action upon the 
application, it was its duty. under section 248, Code of Civil 
Procedure, to issue a notice upon the judgment-debtor inasmuch 
as more than one year had elapsed between the date of the 


(1) (1908) I, L, B, 87 All, 619, (8) (1909) 9 C. L. J. 448, 
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decree and the application for execution. The learned vakil 
for the judgment-debtor suggested that it was obligatory upon.the 
decree-holder to insert an express prayer in the application itself 
for the issue of notice under section 248, A reference, however, 
to the provisions: of gectidla 235 of the Code makes it manifest 
that it was not obligatory upon the decree-holder to doso, Section 
235 specifies the details which areto be inserted in the appli- 
cation for execution of a decree and none of them refers to 
the issue of nétice under section 248, , The view that it is the 
duty of the Court to issue a notice under section 248, even though 
the decree-holder may not have formally asked for the issue of 
such notice, is supported by the decision of this Court in the 
case of Varautiath Khan v. Brojonaih Pal (1). The learned wakil 
for the judgment-debtor suggested that the view taken by this 
Court in “that case is opposed to the decision of a Full Bench of 
this Court in Améica Pershad Singh v. Surdhari Lal (2). An 
examination of the judgment of the Full Bench, however, shows 
that the contention is ufMounded. In that case the question 
raised was whether an applicatlon for the issue of sale procla- 
mation under section 287 of the Code was sufficient to save the 
decree from the bar of limitation. It appears to have been 
ccntended that the application was not sufficient inasmych as 
such an application was not necessary under the law. The. Full 
Bench decided thatthe application was sufficient, -even though it 
was not obligatory upon the decree-holder to make such an appli- 
aation. This decision, if it has any bearing on the case before us, 
does not support the contention of the learned vakil for the 
judgment-debtor. Reference was also made to the decision of 
“the Allahabad High Court in Madho Prasad v. Kesho Prasad (3). 
That case, however, is clearly distinguishable. There the application 
for execution of a decree was made after the death of the 
judgment-debtor against the dead man, without his representa- 
tives being brought on the record. The learned Judges of the 
Allahabad Court held that the application was not sufficient to 
save the decree from the bar of limitation. The present 
case is obviously of an entirely different description. It may be 
observed, however, that this Court in the case of Bipin Bekari 
Mitter v. Bibi Zokra (4) declined to follow the decision in Afadho 
Prasad x, Kesho Prasad (3). On these grounds we must hold that 
(1) (1901) I. L, R, 29 Oslo. 580. (8) (1897) I. L, R. 19 AIL 887. 
* (2) (1884) I. L. B, 10 Oalo, 851, (4) (1908) I, L, B, 85 Oslo. 1047, 
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.the view taken by the Small Cause Court Judge cannot be 
supported. g 

The Rule is made absolute, and the order of the Court 
below discharged. Execution will proceed in due course, The 
petitioner is entitled to his costa in «fis Court. We assess the 
hearing fee at two gold mohurs. i: 


Rule made absolute, 


Before Sir Francis W. Maclean, K. C. I. E., Chief. Yustsce and 
Mr. Sustice Coxe. 


CHAIRMAN, BANSBERIA MUNICIPALITY 
v. 
KARUNAMOY GANGULI.* 
Bengal Municipal Act (LIT of 1884 B.O. as amended by Aot IV of 1804 B. C.), 
Sac, 861—Faee for oertaia trads license. 


A Municipality is not entitled to any fees for a ligense under section 261 of 
the Bengal Municipal Act, where no limits have been fixed by the Commissioners 
at a meeting, no license has been granted, and no soale of fees approved by the 
Commissioner of the Division. 

Suit for feea on a license. 

Rule obtained by the Municipality. E" 

The material facts and arguments appear from the judgment. 

Babu Fadu Nath Kanjilal for the Petitioner. 

Babu Skea Prasanna Bhattacharyya for the Opposite party. 

The following judgments were delivered : ` 

Maclean C. J.—This is a suit by the Chairman of the 
Bansberia Municipality against the defendant to recover certain ' 
fees under an alleged license to carry on a brick-burning business. 


The Court of Small Causes has dismissed the suit on the ground 
that inasmuch asthe Municipality has not complied with the 


provisions of section 261 of Act IIT of 1884 B. C., he cannot recover, 


and we are now invited to say that that view is erroneous, I do 
not think it is: I thinkitis right. The plaintiff can only recover 
the fees if his Municipality complied with the provisions of 
section 261 of the Act. In point of fact, they have not done so: 
the Commissioners have not fixed any local limits as they were 
bound to do, within which the business could be carried on nor 
have they granted any license: and, it is for the fees under a 


* Civil Rule No, 2880 of 1907, against the decision of tho Small Cause Court 
Judge of Hooghly, dated the 1st May 1907, 


Vou, X.) HIGH OOURT. ( 


license that they are now suing. Thereisathird difficulty in 
their path, namely that it is not shown that the scale of fees was 
approved by the Commissioner of the Division. The plaintiff 
can only recover these fees on his compliance with the provisions 
of the Act. But in the three instances I have mentioned, the 
Municipality has failed to cofnply with the provisions of the Act. 
It seems to me, therefore, “that the plaintiff has made out no 
case whatever. 

The Rule must be discharged with costs, hearing fee, three 


gold mohurs. ' í 
Coxe J.—I agree. 
N. K. B. e Rule discharged. 


Before Mr. Fustice Mookerjee and Mr. Fustice Carnduf. 
MAHARANI JANKI KOER 


v 


SHAM SIVENDRA SAHI* 


Mama profis, ascertainment of—-Reoeirer appointed in a mortgage-swit, addition 
ef, as party—Mosno profils, not in respect of properties covered by the 
mortgage socurity— Hoociwer, sohothor a reprosntatics of ths judgment- 
doktor or a siranger to tha proocodingt. Š 

When the decree for mesne profits is made, the decree-holder may find it 
necessary to proceed against the equity of redemption to enable him to realise 
his dues, "When he finds himself in that position, if the Receiver, appointed 
in the course of the mortgage suit, is then found to be in possession cf the 
mortgaged properties, @he execution creditor may hare to obtain the leave of 
the Court before be œn attach the properties in execution. But before he 
arrives at that stage it is not necessary for him to bring the Recalver before 
the Oonrt; and it is absolutely immaterial to the Receiver for what amount 
& decree for mesne profits is obtained by the decree-holder against the mortgagor. 
The olsim which is sought is a personal claim and the decree will be a personal 
decree against the mortgagor. 

It is only when in execution of the decree the martgaged property is sought 
to Be attached that the Receiver may be affected and leave of the Court may 
be neoemmary. Until that stage, the Receiver is a perfect stranger In no way 
Interested in the matter, 

Application by the mortgagee decree-holder. 

Suit for ascertainment of mesne profita. 

The facts of the case appear from the judgment. 

Mr. Sinka ( Advocats-General), Babus Sris Chandra Chan- 
dhtri and Nalini Ranjan Chatterjee for the Petitioner. 

Mr. Chakravarty and Babu Debendra Nath Ghose for the 


Opposite party. 


*OCivil Rule No, 7 of 1909 against an order of the Subordinate Judge, Ist 
Oourt of Baran, 
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The judgment of the Court was delivered by 


Mookerjee J.— Ihis is a Rule issued by this Court calling 
upon the Receiver appointed in the course of a mortgage suit 
as also upon the other parties to the litigation to show cause 
why he should not be made a party t9 the proceedings for ascer- 
tainment of mesne profits in a suit against the mortgagor. It 
appears that the petitioner before this "Court obtained a decree 
for recovery of possession of immovable property and for ascer- 
tainment of mesne profits against the executant of the mortgage 
for the enforcement of Which a suit has been brought by the 
mortgagee, in the course of which a Receiver has been appointed 
to take charge of thee mortgaged properties. The execution- 
creditor now seeks to ascertain the mesne profits as against his 
judgment-debtor and prays that the enquiry may be held in the 
presence not only of the judgment-debtor but'also of the Receiver 
in charge of the property comprised in the mortgage executed 
by his judgment-debtor. It is conceded that the mesne profits 
are in respect of properties not covered by the mortgage security. 
But it is argued that as the mortgagor has except his dwelling 
house, no property other than what is comprised in the mortgage- 
suit and as in the event of a decree for mesne profits being made 
such decree must inevitably be executed against the equity of 
redemption of the mortgagor, it is desirable, if not absolutely 
necessary, that the mesne profits should be ascertained in the 
presence of the Receiver who has now the custody of the interest. 
of the mortgagor as well as of the mortgagee in the mortgaged 
premises, The application is opposed by the Receiver. Ht 
urges that he is a stranger to the proceedings for the ascertain- 
ment of mesne profits and he contends that as he is not the , 
representative of the judgment-debtor in that matter, it is need- 
less to make him a party thereto. In our opinion, this conten- 
tion is well-founded. It is perfectly true that when the decree 
for mesne profits is made, the decree-holder may find it necessary, 
to proceed against the equity. of redemption to enable him to 
realise his dues. When he finds himself in that position, if the 
Receiver is then found to be in possession of the mortgaged pro- 
perties, the execution creditor may obtain the leave of this Court 
before he can áttach the properties in execution. But before he 
arrives at that stage it is not necessary for him to bring the 
Receiver before the Court. It is absolutely immaterial to 
the Receiver, for what amount a decree for meshe profits is 
obtained by the peititioner against the mortgagor. The claim 
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which the execution creditor now seeks to enforce is a purely 
personal clgim, and the decree for mesne profits which will be 
made will be a personal decree against the mortgagor. It is only 
when in execution of the decree the mortgaged property will be 
sought to be attached tiat the Receiver will be affected and 
leave of the' Court will be necessary. At the present stage, the 
Receiver isa perfect stranger in no way interested in the matter. 
If any other view of his position were taken, the result would 
be that every Receiver appointed in*a suit in respect of a pro- 
perty comprised within the scope of that litigation, would be 
liable to be drawn into a suit by apy creditor of one of the 
parties to the litigation, a result which could not be possibly 
justified on any intelligible principle. The present application 
is obviously premature and the Rule must consequently. be 
discharged. 

The Receiver is entitled to the costs of this Rule. We 


assess the hearing fee at two gold mohurs. 
. Rule discharged. 


Before Mr. ¥usticé Sharfuddin and Mr. Fustica Coxe: 
MOHAMED HAMIDAR RAHAMAN CHOWDHURI 


7. 
ALI FAKIR AND ANOTHER.* 

Landlord and tennni-yOeonpaney raiyat—Righi to cut troes —Righi to appro- 
priate trees whon owt dowa—Local custom—Onus of proof—Tress, property 
in, when om down —Limitation Aot (XV af 1877), Boh. II, Arts. 50, 48, 40. 

In the absence of a custom to the contrary, the right to appropriate any 


trees on the land after they have been out down {sin the landlord, - This tis- 


quite a different thing from the right to out down trees. = 

The onus to prove local oustom to the contrary is on the tenant. - ^" . 2 

Nafar Chandra v. am Lai-(1) relied on. 

The period of limitation for & suit to recover compensation for a, ot 
treos after they have been out down is that mentlonod ih Art. 48 or 49 of the 
Second Bohedule to the Limitation Act and not that in Art. 86, | 

Mangan Jha v. Dulhin Gulab Koer (2) followed 

Rule obtained by the Plaintiff. 


Suit to recover compensation for removal of trees. 


The material facts and arguments appear from the judgment.- 


Babu Gobinda Chandra Dey Roy for the Petitioner. 
Babu Akhi Bandhu Guha for-the Opposite party. - 
*Otvil Rule No. 8837 of 1908 against’ the decision of «the "Muns[ff of 


Me Mymensingh, exeroising Small Cause Oourt powers, dated the 13th 
y1 


(1) (1894) L L. R, 33 Calo. 743. _ (3) (1898) T, L, R, 95. Calo, 692., 


1909, 


md 
Maharani Janki 
Koer 


v. 
Sham Sivendrs Bahi, 
Mooherjee, J, 


26 
1VIL. 


1009. 


—— 
Mohamed Hamidar 
Rahaman Ohowdhuri 


t. 
Alf Fakir, 


} 
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The following judgment was passed ; 


This is a Rule calling upon the opposite party to show cause 
why the order of the Munsiff, Second Court of Netrakona 
dated the 13th May 1908, should not bp set aside. The plaintiffs 
instituted this suit against the defendants for compensation for 
removal of certain trees from the land. ' 

In the case of Nafar Chandra Pal Chowdhury v. Ram Lal 
Pal (1), it was held that property in trees growing on land is by 
generallaw vested in the proprietor of the land subject to any 
custom to the contrary. This refers to the removal of trees 
after they have been felld. There is no doubt, therefore, that 
the property in trees felled is ordinarily vested in the proprietor 
of the land unless there is any custom to the contrary. There 
is no finding asto this custom in the Munsiff’s judgment. He 
remarks: “Tam of opinion that the defendant No. 1 has not 
contravened any local custom," but this observation evidently 
refers to section 23 of the Bengal Tenancy Act and the custom 
of cutting down the trees therein referred to and not to custom 
of removing trees after they are felled, which, as poited out in 
the case cited above, is quite a different thing. The Munsiff's 
judgment establishes that the tenants are entitled to cut down 
the trees, but he comes to no finding on the question to whom 
the wood belongs after the tree is cut down. If it belongs 
wholly or partly to the landlord, he is clearly ehtitled to compen- 
sation for its removal, Next the Munsiff has held that the suit 
is barred by Article 36 of the Second Schedule of the Limitation 
Act. DButin our opinion the Article that really applies to the 
present case is either 48 or 49. These two Articles refer to 
specific movable property wrongfully taken. Article 48 refers to 
specifico movable property lost or acquired by theft, or dishonest 
misappropriation or conversion or for compensation for wrong- 
fully taking or detaining the same. Article 49 refers to other 
specific movable property or for compensation for wrongfully 
taking or injuring or wrongfully detaining the same. These two 
Articles seem to us to cover all cases with regard to specific 
movable property wrongfully taken. In either of these two 
cases, the limitation is three years. That one of these Articles 
applies to the present case is clear from the Full Bench decision 
in the case of Mangan Fha v. Duikin Gulab Koer (a). 

Under the above circumstances the decision of the Munsiff 


(1) (1894) I.L. B, 32 Orlo. 742 (743). — (3) (1808) L L. R. 25 Oslo. 693. 


Vor. X.] HIGH COURT. | . 27 
must be set aside and the case sent back for a finding as to whom Cras 
the wood belongs, and disposal in accordance with the observa- 1909, 


tions we have made. It will rest upon the tenants to displace 4.00 od Hamidar 

by proof of custom or otherwise the presumption that the wood Bahaman Ohowdhurl 

belongs to the plaintiff. “e Adi Wak 
Costs will abide the „result. We assess the hearing fee at ness 

two gold mohurs. 


N. K. B. Case remanaea. 


Before Mr. Yustice Mookerjee and Mr. Fustice Carnduf. 


GOPAL SINGA DE 

vr. i — 

1909. 

LALOO LALL AND OTHERS.” ded 
January, 


Document refusal of prayer to send. for. yrajudloe—Oral evidence to contradict 
the terms of a conrcyance, i/ adminible— Evidenco Act (I of 1872), Seo, 09— 
EE mane iia, ah em skin, Baba aana RAT iy y 
eral erldonce. : " : 

Omission by & Oourt to send for a document and to give an. opportunity to 

a party to prove the same is not sufficient to set aside à decision, unless such 

omission has prejudiced the party who wanted the dooument to be proved. 

Although section 93 of the Evidence Act prevents the admission of oral 
evidence far the purpose of contradicting or varying the terms of a contract, it 
does not prevent one of the parties to the contract from showing either that 
there was no consideration or that the consideration was different frour that 
stated in a conveyancs. 

Hukumchand v. Hiralal (1), Varudeva Bhaiu v. Narasamma (3), Kumara 

Y. Srinivasa (8), Lala Himmat v. Liswhellen (4) and Indarjit v. Lal Chand (5) 

referred to and followed, 

Balhishan Das v, Lagya (8) distinguished. 
Application under section 25 of the Provincial Small Cause 

Court. 

Suit for money due on a bond. 


The facts of the case appear fully from the judgment. 
. Babus Dwarka Nath Mitter and Chandra Sekhar Prasad 


Singh for the Petitioner. 
Babu Rukeant Singh for the Opposite party. 
* oiri Rule No. kaga ge ainat a deoree of Babu Lal Singh, Subor- 
dinate Judge of Shahabad, exercising powers of a Small Cause Court. 


(1) (1876) I. L. 8. 8 Bom, 159. (4) (1885) L L. B. 11 Oelo, 488. 
(8) (1889) L L. B, 5 Mad, 6. (5) (1805) L L. B. 18 All, 168. 
(8) (1887) I. L. R, 11 Mad. 318, — (6) (1890) I L. B, 22 All, 140 (P. O.) 
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The judgment of the Court was delivered by 
Mookerjee J.—This is a Rule issued by this Court under 
section 25 of the Provincial Small Cause Courts Act calling upon 


- the opposite. party to show cause why the decision of the 


Subordinate Judge should not be set afde. 

The petitioner who was the plaintif in the Court below, 
sued to recover money due on a bond executed in his favour on 
the 13th October 1905. The defendant admitted execution but 
pleaded that the bond had been satisfied by a ¢et-off against 
the consideration of the conveyance executed on the 13th 
February 1906. 

The Court below has found in favour of the defendant upon 
whom the onus lay to prove that the bond had been discharged. 
The petitioner now seeks to assail the judgment of the DUNG 
nate Judge upon two grounds of law. 

` He argues in the first place that he was not given an oppor- 
tunity to produce the conveyance. There issome force in this 
contention. He appears to have applied to the Court below to 
send for the document which had been fled in another suit 
previously instithted to impeach its validity. The Subordinate 
Judge, however, apparently without assigning. any reason, 
declined to send forthe. document. The learned vakil for the 
opposite party, on the other hand, invites our attention to the 
fact that the terms of the conveyance weresnot in dispute and 
that they were stated in the Court below by one of the witnesses, 
Under these circumstances it appears to us that the petitioner 
has not been prejudiced by the omission of the Subordinate 
Judge to send for the document. There is, therefore, no valid 
ground for remitting the case for re-consideration. 

- It is argued, in“ the second place, that the opposite party 
ought not to have been allowed to adduce oral evidence so as 
to contradict the terms of the conveyance. The conveyance 
recites the payment of consideration in a certain manner. 
Various .sums are said to have been paid to different persons and 
it is then stated that the remainder, a sum of Rs. 200 was left 
with the vendors. .The oral evidence which has been allowed 
to be given is to the effect that this last recital is not correct, 
and that'as a matter of fact this sum of Rs. 200 was taken by 
the creditor of the bond now in suit. Reliance is placed upon 
the provisions of section 92 of the Indian Evidence Act to show 
that oral,evidence was not admissible to vary. the terms of the 
deed. It is clear, however, upon the authorities that section 92 


— 
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has not the effect.sought to be attributed to it. It has been 
repeatedly held that although section 92 prevents the admission 
of oral evidehce for the purpose of contradicting or varying 
the terms of a contract, it does not prevent one of the 
parties to the contract frà showing either that there was no 
consideration or that the. consideration was different from 
that stated in the conveyance. It is sufficient to refer to the 
decisions in the case of Hukumchand v. Htralal (1) and 
Vasudeva Bhattu v. Narasamma (2) which are referred to 
with approval in the later decision in the” case of Kumara y. 
Srinrvasa (3). The same view has been adopted in this Court 
Lala Himmat v. Llewheillen (4) as also fn Allahabad, Jndaryst v. 
Lal Ckand (5). The learned vakil for the petitioner, however, 
referred to the decision of the Judicial Committee in the case of 
Balkishen Das v. Legge (6) as an authority forthe contrary view. 
But that- case has obviously no application to the circumstances 
‘of the present litigation. The validity of the conveyance is -not 
in question and no attempt has been made by either of the par- 
ties to the present litigation to affect its terms. The sole question 
is- whether the- recital as to the payment gf consideration 
is not incorrect upon a point of detail, namely, whether a part 
of the consideration was retained by the vendors or whether it 
was applied by them in discharge of an earlier bond, we feel no 
doubt that upon such a matter as this, oral evidence was rightly 
admitted. The essence of the matter is, as pointed by the Judi- 
cjal Committee in Ses Lal Chand v. Indarjit (7), that the Evi- 
dence Áct does not say that no statement of fact in a written 


instrument may be contradicted, but only that tbe terms of the 
' contract may not be varied, added to, subtracted from, or contra- 


dicted. It isthus clear that whatever the merits of the contro- 
yersy between the parties may be, there is no question of law 
upon which the judgment of the Subordinate Judge can be 
impeached. 2 

The result, therefore, is that this Rule must be discharged. In 
the circumstances of the case, we make no order as to costs. 


Rule discharged. 
- (1) (1876) I. L, R. 8 Bom. 159. (4) (1885) I. L. B. 11 Galo. 480. 
(3) (1882) I. L. R, b Mad. 6. (b) (1895) 1. L. R. 18 AlL 103. 


(8) (1887) I. L. B. 11 Med, 218, (8) (1899) L L. B. 22 All. 149 P, C. 
(7) (1900) I, L. R, 22 AD, 370 P. C. 
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Before Mr. Fustice Sharfuddin and Mr. Fustice Coxe. ; 
SHAMA CHARAN GHOSE 


v 


MOHAMMAD ALI AND OTHEBS." 


Specific Relief Act (d of 1877), Bec.-9—Poskessory swit— Possession. by tonant— 
. Grik Procedure Codo (Aot V of 1908), Beo. 115— Revision— High Court, 
interference by, in revision, 


The High Court bas no power to interfere in revision under section 115, 
Civil Procedure Code, when the Court below hes fallen into an error on a point 
of law, if it had jurisdiction to deal with it, 

Raja Amir Haman v. Sheo Baksh (1) followed. 

The fact that the High Court has in similar cases interfered when no 
objection was raised cannot be regarded as an authority for holding that the 
High Court bas jurisdiction to interfere, 

The oase of Sonaton v, Shoukh Halim (2) and Bindubashini v. Jaknaci (8) 


are in direct conflict, 


Sombie: A person in possession of the benefits to arise ont of land may 
bring & suit under section 9 of Act I of 1877 when he bas been deprived of the 
possession of these benefits. . i 

Rule obtained by the Plaintiff. 
Suit for possession of land under section 9 of the Specific 
Relief Act. 


The material facts appear from the judgment. ! 
-- Babu Dwarka Nath Chakrabutty (with bim Balu Nogerdra 
Nath Ghose) for the Petitioner: My client was in possession by 
cultivating the plot of land in question, along with other plots, 
by adAiars. The Munsiff erred in his view of the position of 
adhigrs, and as to the nature of possession necessary to be proved 


A^ 


_in a suit under section 9 of the Specific Relief Act. He failed 


to exercise a jurisdiction vested in him by refusing to hold that ' 
possession of a landlord is possession within the meaning of 
section 9 of the Act. The adhtars are tenants with no rights. 
They are mere labourers. They are not entitled to sue; the 
landlord is the only person who can sue. Asto the position of 
adhtars, see Sundar's Survey and Settlement of Western Duars 
(1889—95), p. 119. The Munsiff ought to have entertained the 
suit also as regards the portions cultivated by the adhiars. I 
rely on the case of Bindubashins Chaudhurant wv. Srimat 
SXahnavi Chaudhurant (3). The case of Sonaton Shome v. Sheikh 
Halim (2) was wrongly decided. 


* Oivil Rule No, 527 of 1909 against the decision of Babu Brish Chandra 
Chowdhury, Munsiff, dated the 8rd December 1908. 


(1) (1884) I. L, B, 11 Oslo. 6 P. O. (3) (1903) 60. W, N, 618. 
(B) (1897) 18 O, W. N. 808. 


Vor. X.] “HIGH OOURT. 


Babu Bimal Chandra Das Gupta for the Opposite party : 
High Court oyght not to interfere under the revisional sections 
when other and better remedies are open: See the cases of 
Mohunt Bhagwan Ramanuj Das v. Khetter Mont Dassi (1), 
Ywala v. Ganga Prasad (B, Bhundal Panda v. Pandol Pos 
Patil (3, and F. F. Guise v. Vaisra;y (4). An erroneous view 
regarding the nature of possession is an error of law, and does 
not amount to a question of jurisdiction ; so section 115 of the 
Civil Proceduré Code does not apply. 4 

Possession under section 9 of the Specific Relief Act must 
mean actual and physical possession, I rely on the cases of 
Sonatun Skome v. Sheikh Halim (5), Mokunt Bhagwan Ramanuj 
Das v. Kkheiter Moni Dassi (1) and Tarini Mohun Mosumdar v. 
Gunga Prosad Chuckerbutty (6). The section provides a summary 
remedy against illegal and forcible eviction, deals with the question 
of possession irrespective of title. Its object is to keep clear of 
all difficult complications incidental to a title suit ; but this object 
would be frustrated and 'grave complications would necessarily 
arise if possession were to mean constructive possession, which is 
nothing more nor less than possession by vireue of title and 
ownership. 

Babu, Dwarka Nath Chuckerbutty in reply : As to the main- 
tainability of the suit, the matter ought to be referred to a Full 
Bench to set the question at rest. 

The question of jurisdiction is involved in the case, and the 
case comes under the revisional powers of the High Court. 
When error of law leads to an exercise or refusal to` exercise 
jurisdiction, the question is a question of jurisdiction, The cases 
‘of Skeoraj Nandan Singh v. Gopal Saran Narain Singh (7), Biri 
Mokun Thakur v. Rat Uma Nath Chowdhry (8, Fadu Sala v. 
Gour Mokun Fhala (9), Umatul Mehdi v. Kulsum (1o)and Bindu- 
bashini Chandkurant v. Srimati Y ahnavi Chaudhurari (11) support 
my contention. 


C, A. V. 
The judgment of the Court was as follows: 


The plaintiff in this case sued for recovery of certain land 
under section 9 of the Specific Relief Act from which the 


(1) (1808) 1 0, W. N. 617, (6) (1887) I, L. E. 14 Calo. 649. 

(2) (1908) I. L. R. 80 AIL 881. (7) (1891) L L. B, 18 Oale. 390. 

(8) (1887) I. L. R. 14 Bom, 221. (8) (1803) I. L. R. 30 Oalo, 10. 

(4) (1895) I. x RB. 15 All. 406, (9) (1892) I. L. B, 19 Calo, 544. 

(5) (1902) 60. W. N. 610. (10; (1909) I. L, R. 85 Oale. 120 (189), 
(11) (1897) 13 O, W. N, 803, 


sangan 
Shama Oharan Ghose 
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defendants had, as he said, dispossessed him; The Munsiff found 
that most of the land was in the possession of his tenants and that 
therefore he was not entitled to sue under section 9. Accord- 
ingly he dismissed the suit for that land following Sonaton Sheme 
v. Shetkh Halim (1). The plaintif then obtained a Rule from 
this Court to show cause why the dismissal of the claim for the 
lands in possession of the tenants should not be set aside. 

The petitioner relies on Arudubashint ChomdAurant v. Sri- 
mat SYaknavi Chowdhurans (2. It seems to us that the case is 
indirect conflict with Soraton Shome v. Sheikh Halim (1). An 
attempt has been made to distinguish the cases, but in our 
opinion the propositions they lay down are not. reconcilable. 

‘If we were constrained to choose between them, we should 
certainly prefer to follow Bindubashini Chowdhurant wv, Srimatt 
SXahnavi Chomdhurani (2). Even if the plaintiff in this case is 


‘not in possession of the land, he is in possession of the benefits 


to arise out of the land, and, we do not see why, if he has been 
deprived of the possession of thest benefits, he should not be 
entitled to obtain recovery. 

It is argued on behalf of the petitioner that the adhtars in 
whose possession the land is, are mere labourers or at any rate, 
that their interest is so precarious that the plaintiff may be 
regarded as being in direct possession. But in this matter we 
are bound by the Munsiff’s findings. He gays: " The adAzars 
are evidently the dargadars or bhagchastes of other districts and 
as such they seem to be tenants * * * *, It seems to me 
that they apparently have the right to hold the land as long as 
the crops grown by them are not reaped, gathered and divided 
* * *, I think that adAiars are tenants.” 

It is also argued that this plea was raised at too late a stage, 
but we have no doubt that the decision that the adhsars are 
tenants is right and that it cannot be revised on the ground that ` 
the point might have been taken earlier. 

. But we think that we have no power to interfere with the 
decision. The Munsiff .had jurisdiction to deal with the case. 
He dismissed it so far as it affected the land cultivated by the 
adktars, because he held that the plaintiff was not in possession 
and so was not dispossessed within the meaning of section 9 of 
the Specific Relief Act. In this view, we are inclined to think 
that he was wrong, but the error, if it be an error, was not one 


(1) (1803) 6 0, W N. 616. (1) (1897) 13 C."W. N. 308, 
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of jurisdiction but of law. To dismiss a suit instead of decreeing Ory, 
it is not a refusal of jurisdiction. The jurisdiction is exercised 1909. 
whether the suit is decided in one way or in the other. The gg, .. oharan Ghose 
decision in Amir Hassan Khan v. Sheo Baksh Singh (1) isa 
clear authority that a decisiba which a Court has jurisdiction to a 
pass, cannot be revised by the Court because it is wrong cna 
point of law. We entirely agree with the observations of 
Maclean C. J. in Raghu Nath Gujrati v. Rat Chatraput Singh (2) 
as to the inexpediency of whittling away the effect of decisions, 
which are in themselves clear, precise, and we feel constrained to 
hold on the authority cited, that we have no power to interfere. 
It is true that similar cases have often been before the Court 
and that the Court has not refused to deal with them. But we 
think it would be quite unsafe to hold that the fact that the 
Court deals with a matter when no objection is raised, is any 
authority for holding that it has jurisdiction. When the point 
was raised in Bindubashint Chowdhurant v. Faknavt Chowdhu- 
rant (3), the learned Judges carefully guarded themselves from 
saying that they had jurisdiction. And in Fadu Fhala v. Gour 
Mohan Fhala (4), O'Kinealy J. held that the Munsiff’s order 
was not subject to revision, On the other hand it has nevet 
been held that such a decision is subject to revision, and accord- 
ingly, we feel bound to hold that we cannot interfere and ta 
discharge the Rule. | We make no order as to costs. 


N. K. B. Jj A. N, R. C. Rule discharged, 


e(1) (1884) I. L. R. 11 Calo. 6 P.O. (8) (1897) 18 0. W. N. 808. 
(2) (1807) 10. W. N, 638. (4) (1892) L L. R, 19 Oalo 544, 


Before Mr. Fustice Mookerjee and Mr. Fustice Carnduf. 
MEWA LAL SAHU AND ANOTHER 


K Orvit, 
KUMERJI JHA AND OTHERS." — 


Cicil Procedure Coss (Aot XIV of 1882), Seca. 59, 02, 03, 578 — Admissibility of 
documcats not produced with plaint-— Doowmeni on which suit ts based — 
Prejudios by reception of document at late atage—Ciril Proceduro Code 
(Act V of 1908), Sse, 115— Revision —Jwrlsdiotion— Erroneous decision on 
question of fact and law — Rajootion of dooumont by appellate Court, if and 
whan proper—High Court, interferanos by. 

When a Court commits an error of law, it does not act in the exercise cf {ta . 
jurisdiction either illegally or with material irregularity within the meaning of 
section 115 of the (ode of O!v!l Procedure (Act V of 1808). — 

* Olvil Rule No. 8518 of 1008, against a decreo of the District Judge of 


Darbhanga passed in Money 3l No. 163 of 1997, reversing a decree of the 
Munsiif, 3nd Qourt of Madhuban Salt No, 148 of 1907. 
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-When s Court erroneously holds that & suit is based really upon one 
document, in the present case, a dsy-book, and not upon another, a ledger, and 
erroneously holds that the day-book ought to have been produdbd along with the 
plaint, it cannot be said that the Oourt has refused to exercise a Jurisdiction 
vested in the Qourt by law or hasacted jn the exercise of its Jurisdiction 
illegally or with material irregularity. : 


Amir Hassan Khan v. Shoo Baksh Singh (1) referred to and followed. 


An appellate Court cannot, in view of the provisions of section 578 of the 
Code, reverse the decision of the Oourt of first instance on account of any error, 
defect or irregularity whether in the decision or in any other order passed in 
the suit or otherwise, which does not affect the merits of the case or the 
jurisdiction of tha Oourt. 


Goshain Tota Ram v, Rajah Rickmemos Dullub (3), Ram Chwador Dutt v. 
Ohunder Coomar Mundwi (8), Mahaderappa v, Srinitasa Raw (4) and Minakshi 
v. Volw (5) referred to and followed. 


An appellate Court oannot, in view of the provisions of section 578 of the 
Oode reverse the decision of the Court of first instance on the ground that leave 
ought not to have been granted for the reception of a document at a late stage 
of the case unless it is satisfied that the grantof laave under section 68 of the 
Code, at a late stage of the case has affectel the merits of the case, or has 
prejudiced the tnal or that by reason of the delay in the production of the 
document, there was a well-founded ground for suspicion that the document 
was not genuine and rellable and that leave ought not to have been granted. 

The provisions of sections 62 of the Oode are, no doubt, of an imperative 
character and ought to be strictly followed. But regard must be hud to the 
policy which underlies the provisions of sections 63 and 88 of ihe Oode, tis. to 
exolude evidenoe, as to the existence of which at the gate of the suit there may 
be reasonable doubt, and as to the genuineness of which suspicion might rightly 
arise because it was produced at a late stage of the proceedings. : | 


Decidas v, Pirjada (0) and Talewar Sing v. Bhagwean Dass (7) referred to, 


The bare oífroumstanoe that a document had been produced at a late stage 
of the ouse and had been reoeived by the Court of first instance undar section 68 
would not by itself constitute a sufficient reason for the exclusion of the 
document from consideration by the appellate Gourt. The error of the appellate 
Court in thus rejecting the document on that ground alone amounts to an Ilegal 
and irregular act, and by itself, forms s sufficient ground to justify tho inter- 
ference of the High Oourt, 

Raat Mondul v. Baioram Dey (8) explained, 


Where a Judge observed in his judgment “that if the day-book was ruled 
ont, there was no evidence to support the plaintiffs case, which must conse- 
quently fail,” and it is found that there was other evidence worthy of consi- 
deration such as the ledger, which in the absence of the day-book may be 
admissible in evidence, and the oral evidence in proof of the day-book, the 


(1) (1884) L L B. 11 Calo. 6 P. O. (5) (1885) L L. E 8 Mad. 878, 

(3) (1869) 18 M. L A, 77. (6) (1884) I. L. R. 8 Bom, 877. 

(B) (1800) 18 M, L A. 181. (7) (1907) 8 O. I. J. 147 ; 12 0. W., N, 813, 
(4) (1882) I, LR. 4 Mad, 417. (8) (1809) 8 O, W. N. 581. 
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Court held that there had been no proper trial by the Judge and sent the case 
back to him to consider that other evidence. 

Application by the Plaintiff. 

Suit for recovery of money due for the price of cloths 
supplied. `e 

The facts of the case abpear fully from the judgment. 

Babu Sharat Chandra Roy Chowdhury for the Petitioners. 

Babu Lackw: Narain Singh for the Opposite party. 


The judgment of the Court was delivered by 


Mookerjee J.—We are invited in this Rule to set aside a 
decision of the District Judge in which he has reversed the 
decision of the Munsiff in a suit for recovery of money due for 
the price of cloths supplied. The plaintiffs in the Court of first 
instance claimed to recover the sum of Rs. 159-2 as., as principal 
and interest, and along with the plaint they produced their 
ledger to show that the amount in question was due. Later on, 
in the course of the trial tHey produced their day-book to corro- 
borate the entries in the ledger, and it was admitted in evidence 
apparently on the ground that the case was covered by the second 
paragraph of section 59 of the Code of Civil Procedure. The 
Munsiff then considered the whole of the evidence, oral and 
documentary, on the record and came to the conclusion that the 
claim was established, The defendants appealed to the District 
Judge and on their behalf it was contended that the day-book 
ought not to have been received in evidence as it had not been 
produced with the plaint under section 62, Code of Civil Proce- 
dure. The learned District Judge held that the claim was 
based really on the day-book, that consequently the day-book 
and not merely the ledger ought to have been produced in Court 
along with the plaint, and that asthe plaintiffs had failed to 
give any satisfactory explanation for non-compliance with the 
requirements of the Code in this matter, the Court of first 
instance ought not to have received the day-book in evidence 
under section 63. The District Judge then proceeded to 
observe that if the day-book was ruled out, there was no evidence 
to support the claim which must consequently fail. Inthis view 
he decreed the appealand dismissed the suit with costs. The 
plaintiffs have now obtained this Rule, in which the decision 
of the District Judge is challenged on three grounds, namely, 
“frst, that the District Judge has erroneously treated the suit 
as based on the day-book whereas he ought to. have held that 
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the claim was founded really on tbe ledger produced along with 
the plaint ; secondly, that even if it be assumed that the claim 
was founded on the day-book, as the day-book had been received 
in evidence in the Court -of first instance, it ought not to have 
been excluded from consideration ufless the learned Judge was 
satisfied that the reception of the book at a late stage of the case 
had prejudiced the trial of the case on the merits ; and ¢hsrdly, 
that even if the day-book be left out of consideration, the learned 
District Judge ought to censider the case upon the remaining 
evidence on the record, namely, the ledger, the puryas, and the 
oral evidence. 

As already observed, we are invited to interfere with the 
decision of the District Judge under section 115 of the Code of 
1908. If that decision had been challenged solely on the first 
of the three grounds taken on behalf of the petitroners, we 
would have been obliged to hold that the petitioners were not 
entitled to seek the interference of this Coprt in the exercise of 
its revisional powers. Even'if we'assume that the District 
Judge has erroneously held that the suit was based really upon 
the day-book and not upon the ledger and has consequently 
erroneously held that the day-book ought to have been produced 
along with the plaint, we could not say that he had,refused to 
exercise a jurisdiction vested in him by law or had acted in the 
exercise of his jurisdiction illegally or with material irregularity. ` 
The view taken by thelearned District Judge would, at most, 
so far as the first ground is concerned, involve an error of law, 
and it has been held by their Lordships of the Judicial Com- 
mittee in Amir Hassan Khan vw. Sheo Baksh Singh (1) that, 
when a Court commits an error of law, it does not act in the 
exercise of its jurisdiction either illegally or with material 
irregularity within the meaning of section 622, Civil Procedure 
Code. There are, however, two other grounds upon which the 
judgment of the District Judge is challenged and in our opinion 
they are grounds which bring the case within the scope of section 
115, Code of Civil Procedure. It is contended on behalf of the 
petitioners that under section 578, Code of Civil Procedure of 
1882 which was in force when the appeal was heard by the 
District Judge, he could not reverse the decision of the Court of 
first instance on account of any error, defect or irregularity 
whether in the decision or in any order passed in the suit or 
Pii which did not affect the merits of the case or the 


(1) (1884) I, L, R. 11 alo 6, P. O. 
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jurisdiction of the Court. -If we assume for a moment that the 
suit was really based not upon the ledger but upon the day-book, 
and that therefore the latter ought to have been produced along 
with the plaint, as it was 3 produced at a late stage of the case, it 
could be received in evidenee under section 63 only with the 
leave of the Court. ThatJeave was granted. Whether the leave 
was properly granted or not might no doubt be considered by the 
appellate Court. But that Court could not in view of the 
provisions of section 578 reverse the decision of the first Court 
on the ground that the leave ought not to have been granted for 
the reception of the document at a late stage of the case unless 
it was satisfied that the grant of leave at a late stage of the case 
had affected the merits of the case. In support of this view it 
is sufficient to refer to the observations of their Lordships of the 
Judicial-Committee in the cases of Goshatn Tataram v. Rajak 
Rickmunee Bullub (1), Ram Chunder Dutt v. Chunder Coomar 
Mundal (2) and to the decisions of the learned Judges of the 
Madras High Court in ° Mahadevappa v. Srintvasa Rau (3) and 
Minakshi v. Velu (4). In the case before us, the District Judge 
has not stated in his judgment whether the, reception of the 
document at a late stage of the case has prejudiced the trial 
of the case on the merits; it was not competent, therefore, to 
him, in view of the provisions of section 578, to reverse the 
decision of the Court of first instance on this ground alone. No 
doubt, the provisions of section 62 are of an imperative character 
«nd ought to be strictly followed. We must remember at the 
same time the policy which underlies sections 62 and 63 of 
the Code. That policy is to exclude evidence, as to the existence 
of which at the date of the suit there may be reasonable doubt, 
and as to the genuineness of which suspicion might rightly arise, 
because it was produced at a late stage of the proceedings. 
[Devidas v. Puyjada (5, Talewar Sing v. Bhagwan Dass (6)]. 
The bare circumstance, therefore, that a document had been pro- 
duced at a late stage of the case and had been received 
by the Court of first instance under section 63 would not by 
itself constitute a sufficient reason for the exclusion of the docu- 
ment from consideration by the appellate Court. When a docu- 
ment has been received by the Court of first instance, the appel- 
late Court ought to consider whether leave for its reception 
ought or ought not to have been granted, whether the grant of 


(1) (18090) 18 M. 1, A. 77. (4) (1885) I. L. B, 8 Mad. 378, 
" (3) (1860) 18 M, LA, 181. (5) (1884) I. L, B- 8 Bom, 877. 
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such leave has prejudiced the trial, and, lastly, whether by reason 
of the delay in the production of the document, there was a 
well-founded ground for suspicion that the document was not 
genuine and reliable. We are, therefore, unable to support the 
view taken by the learned District Judge that the document in 
question should be, as he puts it, ruled out, merely because it 
was not produced along with the plaint. The error of the 
District Judge does amount to an illegal and irregular act, and 
by itself, forms a sufficient ground to justify the interference of 
this Court. The view we take is not in any way contrary to the 
decision of the learned Chief Justice in Hnat Mundal v. Baloram 
Dey (1). 

The third ground taken on behalf of the petitioners, however, 
renders it absolutely necessary that the decision of the Court of 
appeal below should be set aside. The learned Distriet Judge 
observed in his judgment thatif the day-book was ruled out, 
there was no evidence to support the plaintiffs’ case which must 
consequently fail. It is pointed out that if the day-book were 
ruled out, there would still remain other evidence worthy of 
consideration and our attention is invited to the ledger and to 
the oral evidence adduced in proof of the day-book. It is con- 
tended by the learned vakil for the opposite party that, as the 
ledger was drawn up from the entries in the day-book, if the 
day-book is excluded from consideration, ngt much reliance 
should be placed upon the ledger. That, however, is entirely a 
matter for consideration by the Court which deals with the facts.. 
The learned vakil for the opposite party, is unable to contend 
that in the absence of the day-book the ledger is not admissible 
in evidence. If the day-book is excluded the learned Judge will 
still have to consider whether the entries in the ledger are reli- 
able. There can be no question, therefore, that there has been 
no proper trial of the appeal by the District Judge. 

The result, therefore, is that this Rule must be made absolute 
aud the order of the Court below discharged. The case will be 
remitted to the District Judge in order that the appeal may be 
reheard ; he will consider in the first place whether the day-book 
ought to be excluded from consideration for any substantial reason : 
he will next consider whether even if the day-book be excluded 
from consideration, the remaining evidence on the record is or 
is not sufficient to establish the claim of the plaintiff. 

The costs of this Rule will abide the result. We assess the 


Rule made absolute. 
(1) (1809) 8 C. W. N, 581, 
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Before Mr. Fustice Chitty and Mr. Vustice Carnduf. 
HARADHAN CHATTOPADHAYA AND OTHERS 


v. 
PRANKRISHNA KUMAR AND OTHERS.” 
Appeal, filed ont of Hme—Revisw, bora Ade applioation—Sufficisnt caxse— 
Liesitation Aot (XV of 1877), Sec. 6. 

What is or is not ufficlent cause, within the meaning of section 6 of the 
Limitation Act, depends upon the oireumstanoes of each particular case, 

Bona Ade application for review of judgment isa sufficient cause for not 
presenting an appeal within the prescribed period. 

An application for review made without any good reason is not made 
box& Ado merely because it was admitted in the frst instance, 

Application by the Defendants to file an appeal out of time. 


The facts of the case are sufficiently stated in the judgment. 
Babu Dwarka Nath Miter for the Petitioners. 
Babus Batdya Nath Dutt, Bepin Behari Ghose, Prokas 
Chunder Sirkar and Lalit Mokun Banerjee for the Opposite party. 
° C. A. V. 
The judgment of the Court was as follows: 


This is a Rule calling upon the plaintiff to' show cause why 
the defendants! appealto this Court should not be registered 
althougle out of time. The plaintiff sued to eject the defendant 
from certain land. He alleged that the defendant was a tress- 
passer, but, in ordér to guard against a case of tenancy being set 
up, he had in fact given the defendant due notice to quit. The 
defendant pleaded that he was the plaintiff's tenant by purchase 
from a former tenant. He also raised the wholly inconsistent 
. pleathat he had been in possession as a tresspasser for more 
than 12 years and that he had thus acquired a title by adverse 
possession. The lower appellate Court acted upon the first 
plea of the defendant that he wasatenant. It found that he 
had been duly served with a notice to quit and accordingly 
passed a decree in favour of the plaintiff. The learned Subor- 
dinate Judge very properly declinéd to consider the question of 
limitation, which did not on his findings arise. 

The decree of the lower appellate Court was passed on toth 
July 1908. On 11th August 1908 the defendant applied for a 
review on the ground that he was entitled to a finding on the 


* Oivil Role No, 1678 of 1908, in the matter of application for leave to file 
AUD against the decree of the Subordinate Jndge, 8rd Court, Hooghly, 


Juno 1908, reversing that of the Munsiff, 8rd Oourt, Ho 
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question of limitation. The application for review was not 
disposed of by the lower appellate Court until 6th April 1909, 
when it was refused. The defendant then presented this appeal 
on 13th May 1909. It was presented more than go days from 
the date of the lower Court's decreg *but would be within time 
if the period consumed in the review proceedings were excluded. 
The question is whether the fact that the defendant was applying 
"fora review" can be regarded as sufficient cause within the 


"meaning of section 5 of the Limitation Act for his not present- 


ing the appeal within the prescribed period. We have been 
referred to the various decisions on this question. The views 
taken by different Judfes have not been entirely unanimous. 
All the decisions were carefully reviewed by Mookerjee J. in the 
case of Gobinda Lall Das v. Shibadas Chatterjes (1). It isnot ` 
necessary to go over them again. On one point at least there 
is no doubt, namely, that the application for review must bea 
bona fide one. Further, what is or is not sufficient cause, being 


"a question of discretion, must depend upon the circumstances 


of each particular case. In this case we are of opinion that the 
application for review can have been made with no other object 
than that of gaining time, and, therefore, was not a bona fide 
one. The question which the lower appellate Court was asked 
to reconsider and expressly determine obviously did not arise, 


‘and the applicant must have known that it did not arise. It was 


open to him to appeal against the decree as passed, which is 
what he now desires to do. As to the merits of such an appeal 
we do not express any opinion. The application for review was 
made without any good reason, and it cannot, we think, be 
regarded as having been made bona fide merely because it was 
admitted in the first instance. The time occupied by that 
proceeding cannot be taken into account and the appeal is 
therefore out of time. This Rule is accordingly discharged 
with coste, 2 gold mohurs. 


A, T. M, Rule discharged. 


~ 


(1) (166) 8 0. L J. 545. 
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APPELLATE CIVIL. 


Before Sir Lawrence Fenkins, K. ins, E. C. I. E., Chief Vustice and 
Mr. Justice Mookerjee. 


JADU NATH CHOWDHURY 
U. 

KAILAS CHUNDER BHATTACHARJEE AND OTHERS.* 
Award, validity of — Private rqferenco—Bome of the plaintiffs partics— Kamp, 
want of, objeotion i^ second appeal, 

An award on a private reference made by some of the plaintiffs and the 
defendants is binding on the rights of the parties to it. The award is not 
Invalid on the ground that all the plaintiffs were not parties to it t 

An objection as to want of stamp cannot be taken for the first timé in 
second appeal, 

Appeal by the Defendant. 

Suit for establishment of title to the depun land and for 
recovery of possession. 

The facts of the case appear sufficiently from the judgment 
of Brett J. which was as follows: 

Brett J.—In support of this appeal the main point which 
has been urged by the learned vakil for the appellant is that the 
lower appellate Court has erred in the view which it has taken 
of the effect of the private reference of the dispute to arbitration 
made prior to the stitution of the present suit. 

It appears that the dispute between the three plaintiffs and 
the defendants arose some years before the institution of the 
present suit and that proceedings in the Criminal Court followed. 
Afterwards plaintiffs Nos. 1 and 3 agreed with the defendants to 
` refer the matter in dispute to arbitration, and the arbitrator, 
who appears to have been the Sub-Registrar of that part of the 
district gave a decision in favour of the defendants. The matter 
in dispute between the parties was a narrow strip of land lying 
between their respective properties. The arbitrator gave his 
opinion, or award that the land in dispute was included within 
the property of defendant No. 1. 

The present suit was instituted by the three plaintiffs to 
recover possession of the strip of land on en of their title. 


' © Letters Patent Appeal No. 27 of 1908 e judgment of Mr. Justios 
or caca dies Maroh 1908, in Ap aes late Decree No, 1946 ot 
1906, of Babu Bri Daka. Bubordinate Judge, First 
. Court, Hooghly, dd the 18th April, 1908, which affirmed that of Babu 
Probodh Ohunder Bomu, Additional Munsiff, Amta, dated the £1st February 1905, 

t The award made on a reference by some of the parties to the suit under 


506 of Act XIV of 1882 cannot bo sot aside — La] Mohun Pal v. Surye 
Kumar Das (1906) 11 0, W. N. 1152—Rep.] 
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Both the Courts below have found that the plaintiffs have 
proved their title, that they have proved that the land form a 
portion of their property which lies on the east of the land in 
dispute and that they have all along been in possession. 

In both the lower Courts the defendants relied on the arbi- 
trator's award to support their case that, the land was included 
within their property. 

The Court of first instance held that the evidence adduced to 
prove the award was insufficient and therefore declined to act on it. 

The lower appellate Court has held that as the reference to 
arbitration was a reference made by two only of the plaintiffs, it 
was an: invalid reference and that the award could have no legal 
effect. Thelower appellate Court of first instance, has found 
that the plaintiffs have proved their title and has given the plain- 
tiffs a decree for the recovery of possession of the land in dispute. 

On behalf of the appellant it has been contended that the 
lower Court erred in law in not holding that the award of the 
arbitrator was binding so far as the rights of the plaintiffs Nos. I 
and 3 were concerned, and in support of this contention reliance 
has been placed en the case of Ram Soondur Mookerjee v. Ram 
Skurn Mookerjee (1) and the case of Ganga Sahat v. Hera Singh (2) 
and on the decision of the Privy Council in the latter case, 
Hira Singh v. Ganga Sakai (3). 

The learned vakil contends that these two cases go to support 
the view that an award to which some of the disputing parties 
on one side are parties, is binding against those parties even though 
it may not be binding against the parties who did not join in the 
reference, The case of Hira Singh v. Ganga Sakai: (3), has 
however, in my opinion no application to the facts of the present ° 
case and the’ case of Ram Soondur Mookerjee v. Ram Shurn 
Mookerjee (1), does not go so far as to lay down that an award would 
be a binding award against the persons who agreed to the refer- 
ence though for some other reasons it was not valid in law. 

In this case it is admitted that the reference to arbitration 
was not made through the Court, so that the provisions of 
section 506 of the Code of Civil Procedure are not strictly 
applicable. But the learned vakil for the respondents has con- 
tended, and I think rightly, that the reasons which apply to refer- 
ences made through the Court may be taken to apply equally to 
private references to arbitration made without the intervention 


(1) (1868) 6 W. B, Civil Rulings, p. 95. 
(2) (1880) I. L. R. 2 AJ, 800 F. B, (8) (1883) I, L. R, 6 All. 882 P. C. 
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of the Court. Now section 506 lay down clearly that all the OIYIL, 
parties to the suit or dispute must join in making the reference 1900, 
and the decisions in the cases of Fursidh Narain Singh v. Ghan- | a wath chow. 
siyam Narain (1) and of Bent Madhwb Mitter v. Preonath dhury 


Mandal (2), to which tht learned vakil for the respondents has Kalas Chander 
referred fully support the contention that an award is invalid Bhattacharjee, 
where the reference is not made by all the parties to the suit. Brett, J. 
In the present case it is admitted that only two of the plaintiffs E 
joined in referring the dispute to a private arbitrator, the Sub- 
Registrar, and in my opinion, it follows: that the reference to 
arbitration by only two out of the three plaintiffs was an invalid 
reference and that the award could have no legal effect as deter- 
mining the rights of the parties to the present suit, That is the 
view which has been taken by the lower appellate Court and, 
in my opinion, that view is correct. 
The learned vakilfor the respondents has pointed out, and 
Ithink correctly, that the only way in which a private award 
such as the present, if ndt enforceable by law as an award, could 
be held to have effect, would be by way of a conveyance. But a 
conveyance would only be valid if properly stamped and regis- 
tered which was not the case with the award relied on. Asa 
conveygnce, therefore, the award could transfer no title. 
The only way, then, in which the award could be used 
would be, as the lgarned vakil suggests, as an admission in support 
of the defendant's title. It would then be merely a part of the 
«evidence on which the defendants relied to support their defence. 
It has however been so considered by both the lower Courts with 
the other evidence adduced by both parties and both the Courts 
have found that the plaintiffs have fully established by their 
evidence their title to the land in suit. 
A further agreement was advanced by the learned vakil for 
the appellant, namely, that the lower appellate Court erred in 
not determining whether the suit was barred by limitation. 
The Munsiff has, however, distinctly found that the plaintiffs 
proved their possession for about 30 years up to the date of suit 
and the judgment of the lower appellate Court being a judgment 
of affirmance and not displacing that finding of the Munsiff must 
be taken to have accepted that finding. Moreover there is 
nothing in the judgment of the lower appellate Court to support 
the conclusion that though the ground of limitation was taken 
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in the grounds of appeal it was pressed before that Court. 

In my opinion the grounds taken in support of, the appeal 
before me fail and the appeal is, therefore, dismissed with costs. 

Against this decision the detendgnt appealed under seo- 
tion 15 of the Letters Patent. 

Babus Samatul Chandra Dutt and Satis Chandra Mukerjes 
for the Appellant. 

Babu Baidya Nath Dutt for the Respondent. 

The judgment of the Court was delivered by 


Jenkins C. J.—The three plaintiffs in this case, who are 
respondents before us, bêve brought this suit for the establish- 
ment of their title to the lands in suit, and also for recovery 
of possession. By way of answer tothis suit, it was pleaded 
that it was barred by limitation, and that as against plaintiffs 
Nos. 1 and 3, an answer was furnished by an award made ina 
reference to which plaintiffs Nos. 1r and 3 and the defendants 
were parties, The plea of limitation did ndt succeed in either 
Court, nor bas it been pressed on us in appeal. The plea on the 
award did not commend itself to either of the lower Courts or 
tothe learned Judge before whom this case came in the first 
instance on second appeal. It appeared to the learned Judge, as 
also to the lower appellate Court that it was a fatal dbjection 
to the validity of this award that all the present plaintiffs were not 
parties to it, and an argument was based on thé supposed analogy 
of section 506 of the old Civil Procedure Code. We think that 
this argument cannot prevail seeing that the award was ona 
private reference, and we hold that itis binding as between 
plaintiffs Nos. 1 and 3 and defendant No. I with whom alone 
we are now concerned. 

It is difficult to formulate any ground on which the award 
would not be good and valid as between those parties, none has 
been suggested before us in argument. Then we have to 
consider whether there is any force in the suggestion that the 
award is ineffective, inasmuch as it was net stamped or registered. 
So far as the want of stamp is concerned, that is an objection 
that cannot be taken for the first time in second appeal, while so 
far as the want of registration is concerned, it is clear that the 
provisions of the Registration Act do not apply by reason of the 
value of the property. Inthis view it becomes unnecessary to 
consider whether, apart from the fact that the property is less 
than Rs. 100 in value, the Registration Act would apply to this 
particular award. The result is that the defendant's appeal 
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must succeed as against plaintiffs Nos. 1 and 3. And the decree O1v1L, 

. We now pass is that, as against plaintiffs Nos. 1 and 3 the suit be 1908. 

dismissed ; but as against plaintiff No. 2 i nies 
gai p No. 2 it be remanded to the Jadu Wath Ohow- 


lower Court in order that it may be determined what precisely is dhury 
the interest of plaintiff No. 2%in the property in question. To Kailas Chander 
the extent of that interest, plaintiff No. 2 will be entitled toa Bhattacharjee, 
decree against defendant No. 1. Jenkins, C.J. 
This determination will in no way affect the decree as m 
between the plaintiffs and the defendants who have not appealed. 
The appellant will get his costs as against plaintiffs Nos. 1 
and 3 throughout, and will pay to plaintiff No. 2 one-third of the 
plaintiffs’ costs throughout, that is to say, one-third of the costs 
of all the plaintiffs throughout. 


A. T. M. Appeal allowed in part. 


Before Str Lawrence Jenkins, K. C. T. By Chief. Justice and 
Mr. Justice Mookerjee. 
MADHUMALA AND ANOTHER O1vIL. 


e a 1909. 
ALFUZADDI KAZI." RS 
June, 4, 


Bengal Tenastey Act (VIII of 1885), Soc. 67—Tonancy created before Act VIII pes 
ef 1885— Intero- on arreart— Apporiionmext of reni and recognition of 
interes by landlord gffsct of. 

5 Where the tenancy was created before the passing of the Benga! Tenancy 

Aot? and there was an agreement to pay Interest on the arrears at a certain rate, 
the liability to pay interest will be governed by such agreement and not by 
section 67 of that Act, though there has been a subsequent distribution or an 
apportionment of rent and recognition of the tenant’s acquisition of interest tn 
the holding by the landlord since the passing of the Aot. The effect of such 
distribuon or apportionment of rent and recognition of Interost is not 
destructive of the original obligation nor does it bring into operation the 
provisions of section 67 of the Act, 

Appeal by the Plaintiffs. . 

Suit to recover rent with interest. 

The facts of the case appear sufficiently from the judgment 
of Brett J. which was as follows : 


Brett J.—The present appeal arises out of a suit brought by 
the plaintiffs to recover rent from the defendant at the rate of 


* Letters Patent Appeal No. 28 of 1908, against the t of Mr. 
Justioe Brett in Appeal from A Decree No, 1813 of 1906, dated the 
Ath March 1008, reversing that of W.B. Coutts, Esg., District J of Faridpur, 
dated the $nd May 1906, which reversed that of Babu M Nath Hoy, 


Munsiff Second Court, Ohikandi, dated the 33nd December, 1006 
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Re. 1-5-6 per annum with interest at 1 anna per rupee per month 
or 75 per cent. per annum from 1308 to I311. | 

It appears that the land in respect of which rent is claimed 
by the plaintiffs originally formed with other lands a holding which 
was settled by the plaintiffs with two persons named Charan and 
Basigiddi at a rental of Rs. 3-0-3 pereannum. Afterwards in 1301 
it seems that Charan and Basiruddi relinquished a portion of 
their holding to the present defendants and it was arranged with 
the consent of the plaintiffs that the land remaining in possession 
of Charan and Basiruddi should be liable to a rental Re. 1-10-9 
and the land in the occupation of the present defendants to a 
rental of Re. 1-5-6. 

Subsequently the plaintiffs brought a suit in 1904, against 
the heirs of Charan and Basiruddi and the present defendant 
who was defendant No. 3 in that suit to recover the rental of the 
entire holding at Rs. 3-0-3 per annum with interest at the 
rate stipulated in the original agreement made by the plaintiffs 
with Charan and Basiruddi, that is'to say, at the rate of 75 per 
cent. per annum. 

In that suit the present defendant pleaded that the suit as 
framed against him could not proceed on the ground, that since 
his purchase from Charan and Basiruddi he had been, holding his 
portion of the holding as a separate tenancy. The second issue 
raised was whether plot No. 2 (which is the gubject of the present 
suit) appertains to the jama held by defendants Nos. 1 and 2 or 
whether it was held by defendant No. 3 as a separate tenancy? 
Defendant No. 3 is the present appellant. It was decided in that 
suit that the holding of defendant No. 3 was a separate tenancy 
and, therefore, a decree was granted to the plaintiffs for recovery 
of rent for the years in suit only against defendants Nos. 1 and 2 
at the rate of Re. 1-10-9 with interest at 75 per cent. Thereafter 
and apparently in consequence of the decision in that suit, the 
present suit was instituted by the plaintiffs to recover from the 
present defendants rent for the land held by them at the rate of 
Re. 1-5-6 per annum with interest at 75 per cent. In this case 
the defendants again pleaded that they were not liable to pay 
interest at the rate of 75 per cent. and the question whether or 
notthey were liable to pay such interest had been the main 
question in dispute both at the trial in the Court of first instance 
and in the lower appellate Court. The Court of first instance 
held that the holding which was originally settled with Charan 
and Basiruddi had been divided when the portion of the holding 
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was sold to the defendants in 1301 and that since that date the 
defendants had been holding their portion as a separate tenancy 
under the plaintiffs. The Munsiff also held that the plaintiffs 
were not entitled to recover interest from the present defendants 
under the terms of the originab contract entered into by Charan 
and Basiruddi with the plaintiffs when they took settlement of 
the whole of the holding but that the ed "were only 
entitled to interest at the legal rate. 

On appeal the Judge of the lower gppellate Court has set 
aside the judgment and decree of the Court of first. instance 
and has given the plaintiffs a decree for arrears of rent and 
interest at 75 per cent. 

Defendant has appealed and the only question which has 
been seriously argued before me is whether the decision of the 
District Judge is correct, that the plaintiffs are entitled to recover 
interest at 75 per cent from the defendant. In my opinion the 
finding of the District T udge on this point cannot be maintained 
and it appears to me to haveebeen arrived at on a misunderstan- 
ding of the evidence and of the case which was presented to the 
Court of first instance by the defendants. The District Judge 
in dealing with the plaintiffs’ claim for interest at 75 per cent, in 
support of which they relied on the decision in the suit brought 
by the plaintiffs in 1904, remarks that the plea was never set up 
before, and that he declined to accept it at that time. In fact 
the judgment of the Court of first instance shows perfectly clearly 
-= that from the very commencement the defendants relied on 
the decision in that suit instituted in 1904 and the Munsiff 
in disposing of the first issue in his judgment distinctly states 
that the judgment in the former rent suit was referred to in the 
plaint and that that suit was contested by the defendants on the 
very same grounds as they contested the present suit, The 
Munsiff, it is true, does not state in so many words that he holds 
that the question raised whether the defendants’ tenancy was a 
separate tenancy or not was resjudicata by reason of the decision 
in that suit, but it is perfectly clear from tbe judgment that the 
conclusion at which he arrived, which in my opinion is perfectly 
correct, that the matter was resjudtcata as the plaintiffs and the 
defendants were parties in the previous suit and the question 
whether the defendant's tenancy was separate one or not was 
distinctly raised and decided against the plaintiffs. That 
decision certainly binds the plaintiffs in the present suit. The 
only question the lower appellate Court had then to decide was 
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a pure question of làw namely whether after there had been 
that subdivision of the original holding and a new settlement 
had been made with the defendant in 1301, the stipulation in the 
old contract made with Charan and Basiruddi which provided that 
interest should be charged on arrears at the rate of 75 per cent, 
held good or not. : 

The learned vakil for the appellant has contended, and I 
think rightly, that under the law it must be held that that stipu- 
lation did not hold gopd after a separate tenancy had been 
created in favour of the defendants. That separate tenancy 
was created after the passing of the Bengal Tenancy Act and 
the conditions of' that tenancy must be held to have been regu- 
lated by the provisions of that Act. Section 67 of.that Act 
clearly provides that the interest chargeable on the arrears of 
rent shall not exceed 12 per cent per annum. In my opinion 
therefore the decision. at which the District Judge has arrived 
in this case cannot be maintained. : 

The result, therefore, is that I'ecree this appeal, set aside 
the judgment and decree of the lower appellate Court and 
restore the judgment and decree of the Court of first instance 
with costs. 

Against this decision the plaintiffs appealed ugder section 
15 of the Letters Patent. 

Babu Ram Chandra Mazumdar for the Appellants. 

Dr. Priya Nath Sea for the Respondent. 

The judgment of the Court was delivered by : 

Jenkins C. J.—This case comes before us by way of second | 
appeal and arises out of a suit brought to recover rent and cesseg 
with interest at one anna per rupee per month in respect of a 
jama of Re 1-5-6 p ; and astounding asit may seem, this liti- 
gation-which has lasted for over 4 years is now confined to the 
point as to whether interest is payable upon Re. 1-5-6 p. 

The decision of the lower Court was in favour of the obli- 
gation to pay this interest and it was from that determination 
that the appeal was presented to this Court, and came in the 
first instance before Mr. Justice Brett. That learned Judge 
considered that the matter was concluded in favour of the 
appellant before him by a decree in a prior suit which appeared 
to him to support the plea of resjudticata. That point has not been 
urged before us, but Dr. Priya Nath Sen endeavoured with 
considerable ability to support the judgment under appeal on 


' other- grounds. It appears to me, however, that his argument 
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must fal. The whole contention proceeds upon the theory that 
this suit is based upon an agreement subsequent to the passing of 
the Bengal Tenancy Act. That I think is not a true description 
of the position. The obligation arises out of a tenancy created 
prior to the passing of the *Act, and the present suit as against 
the present defendant rests on that obligation. Though there 
has been a distribution or an apportionment of the rent, this was 
not destructive of the original obligation nor did it bring into 
operation the provisions of section 64 of the Bengal Tenancy 
Act. And I come to that conclusion notwithstanding the 
further argument addressed to us by Dr. Priya Nath that the 
recognition of his acquisition of the interest in respect of which 
he is now sued must be taken together with the apportionment 
as creating a new contract, That would be, I think, giving too 
great effect to that recognition. Admittedly, neither the appor- 
tionment nor the recognition alone would bring the case within 
the operation of the Rengal Tenancy Act, and I do not think that 
their conjoint operation tan create a result more favorable to 
the respondent before us, 

The result is that we think the decision ‘of the District 
Judge should be confirmed. This appeal must, therefore, be 
allowed with cósts. 


A. T. M. Appeal allowed, 





Before Str Lawrence Fenkins, K. C. I. E Chief ¥ustice and 
Mr. Fustice Mookerjee. 


BASARAT ALI KHAN 
v 


MANIRULLA AND OTHERS,” 


Tease, oocenant restraining alienation— Right of ro-entry— Assignment, if calia, 
In the absence of any right of re-entry reserved in a lense, an assignment 
by a leases is operative against the lessor notwithstanding a covenant restrain- 
ing the lesseo from transferring without the written permission of the lessor. 
Williams v. Karis (1) followed, 
Paramsshri v, Vittappa (2) referred to, 


Appeal by Defendant No. 1. 
Suit for possession of property. 


* Letters Patent Appeal No. 31 of 1908, against the decision of Mr, Justice 
Brett, dated the 8rd April 1908, in Appeal from Appellate Decree No, 2816 of 
1906, affirming that of Babu Jugal Kishore De, Subordinate Judge, Second 
Court, Chittagong, dated the Blst August 1906, which affirmed that of Babu 
Monmohun Neogy, Munmff, First Court, Chittagong, dated the 21st March 1906, 


a) (1868) L. B. 8 Q. B. 799. (2) (1003) 1. I, R 96 Mad. 157 ; 13 M. L J. 189. 
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The facts of the case appear sufficiently from the judgment 
of Brett J. which was as follows : 

Brett J.—Defendant No. 2 in the suit out ol which this 
appeal arises was the original lessee of a permanent and transfer- 
able holding described in the ledse which bears date the sth 
Kartick 1243 Maghi as a datimi kaimiaiyati holding. This lease 
she received from the predecessors in interest of plaintiff No. r. 
On the 25th Chaitra 1262 Maghi, the plaintiffs purchased the 
holding from defendant.No. 2 under a registered kobala and 
after their purchase and registration of the conveyance, they 
served a notice on the landlord as required by the provisions of 
the Bengal Tenancy Act. After the purchase and after the 
service of notice, the landlord received rent from the plaintiffs. 
Afterwards in 1903, the landlord defendant No. 1 brought a rent- 
suit against defendant No. 2, the original lessee for ‘arrears of 
rent and obtained an ex-parte decree on the 6th August 1903. 
In execution of that decree he purchased the holding in suit at 
an auctión-sale on the 11th Novembe? 1903. 

It is alleged in the plaint that the suit was fraudulent and 
collusive, that mo notice was served by defendant No. 1 and the 
sale proclamation was not published before the property was 
brought to sale. 

This suit was brought to recover possession of the holding 
on establishment of the plaintiffs’ title by pugchase and for mesne 
profits. Defendant No. 1 who contested the suit pleaded that 
the suit was barred by limitation ; that the plaintiffs had no title 
to the disputed land, and that he was not aware of the plaintiffs' 
alleged purchase. 

The Court of first instance found that the plaintiffs had 
established their case on all the points and gave them a decree. 
The Court found that the holding was a permanent and transfer- 
able holding, that defendant No. 2 was not restricted from alienat- 
ing the same to the plaintiffs by reason of the fact that there was 
a clause in the lease to the following effect; " you shall not be 
able to dig pits and tanks, or to transfer the land in any way, 
without a letter from me to that effect." The Munsiff also held 
that the plaintiffs had purchased the holding from defendant No. 2, 
that after the purchase notice had been served on the land- 
lord as required by the provisions of the Bengal Tenancy 
Act and that after service of that notice, rent had been received 
from the plaintiffs by defendant No. 1 in 1263 Maghi. The 
Munsiff, therefore, found that the plaintiffs! title as tenants had 
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been recognized by defendant No. 1. -He further found that the 
proceedings far the realization of rent taken by the defendant No. 1, 
against defendant No. 2, were fraudulent. and that the 
summons were suppressed and also that the sale proclamation 
was not duly served. The ‘Munsiff further held that after receipt 
of notice of the transfer from the plaintiffs. and . after receiving 
rents from them, defendant No. 1’s conduct in bringing the suit 
for rent against defendant No. 2 was fraudulent and the sale of 
the holding in execution of that decree was fraudulent and invalid. 
He accordingly gave the plaintiffs a decree declaring thé 
plaintiffs’ title to the land in dispute and that that title was not in 
any way injuriously affected by the sale held in execution of 
the fraudulent decree obtained by defendant No. 1 against defen- 
dant No. 4. He has also given mesne profits. 

On appeal the decree was confirmed by the Subbopiinats 
Judge.. Defendant No. 1 has now. appealed to this Court and 
in support of this appeal the main contention advanced by the 
learned vakil for the appeMant is that the lower appellate Court 
has erred in the view it has taken of the effect of the condition 
in the lease granted to the defendant No. 2 on the 5th Kartick 1243, 

It has been argued that the condition in the lease granted 
to the defendant No. 2 did not amount to an absolute. restraint 
on the lessee’s power of alienation and therefore the provisions 
of section 10 of the Transfer of Property Act would not apply. 

It has further been argued that even if the condition were to 
an absolute restraint that would not be void because under the 
exception to that section such a condition made in a lease for 
_ the benefit of the lessor would be valid. The argument is that 
the condition in the lease was clearly for the benefit of the lessor 
as it enabled him to realize salami from the purchaser of the 
holding. The learned vakil relies on certain remarks made by 
the learned Judge at page 161 in the case of Perameshrr v. 
Vittappta Shambaga (1). He contends that a transfer such as the 
present by the lessee in breach of a condition in the lease would 
be void as against the lessor and that the lessor would be entitled 
to realize arrears of rent from the lessee by attaching and selling 
the holding without recognizing any rights in the transferee. 
The learned vakil argued that the case of Ni? Madhab Stkdar v, 
Narattam Stkdar (2) and the case of Purarmeshri v. Vittappa 
Shambaga (1) have no application to the present case, because 
in those two cases the condition imposed on the lessee was held 


- (1) (1903) I, L, B 26 Mad, 157. (3) (1890) I, L. R..17 Calo. 828. - 
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Lo be an absolute restraint on alienation, and it was held that 
as there was an absolute restraint on alienation without reserving 
the right of re-entry, such a restraint could not bar the lessee 
for transferring the holding. He admits that supposing that the 
condition in the present case is to be regarded merely as a 
condition which the lessee had to observe before transferring the 
holding, the principles laid down in Shephard and Brown's edition 
of the Transfer of Property Act at page 509 dealing with section 108, 
apply and that the ordinary remedy of a lessor in a.case of a 
breach of such a condition would be by a suit for injunction or 
for damages in absence of a condition for re-entry. Admittedly 
in the present case there was no proviso for re-entry ; admitting 
however, that would be the proper remedy, he contends, that 
where an original lessee has transferred his rights to a third party, 
it is optional with the landlord instead of seeking his remedy 
by an injunction or by a suit for damages to proceed, as defen- 
dant No. 1 in this case proceeded, that is, by bringing a suit for rent 
against the original lessee and on obtaining a decree by selling up 
the holding in satisfaction of that decree and so defeating the 
rights of the transferee. 

After carefully considering the arguments advanced by the 
learned vakil, I am of opinion that the view of the lgw, which 
he desires me to take is not correct. 

In the present case it seems to me more than doubtful 
whether the condition which imposed in the lease can be regard- 
ed as any thing other than an absolute restraint on alienation, 
The fulflment of the condition by the lessee appears to depend 
on the unfettered option of the lessor and under those circums- | 
tances it is not clear how the lessee could be certain that she 
would be able at any time and on any occasion to fulfil the con- 
dition. Therefore, I see no reason to differ from the view which 
the lower appellate Court has taken. I am, however, of opinion 
that if the case comes under the provisions of the Transfer of 
Property Act, that the section in that Act which is applicable is 
section 11, and that the contention imposed is one which under the 
terms of the section would be void as against the lessee. 

It has been argued on behalf of the respondents that the 
case being one of an agricultural holding, really comes under the 
provisions of the Bengal Tenancy Act, and that under the 
provisions of that Act the condition which it is said, operates to 
restrict the lessee's rights of alienation can have. no effect. 
Admitting the holding was a raiyati holding at a rept fixed in 
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perpetuity, and section 18 of the Bengal Tenancy Act provides 
that a raiyati holding at a rent or rate of rent fixed in perpetuity 
shall be subject to the same provisions with respect to the 
transfer of, and succession to, his holding as the holder of a 
permanent tenure, Clause un of that section cannot in the present 
case apply because there is no reservation of a right of a re-entry 
on the failure of the lessee's complying with the condition. There- 
fore the provisions of section 11 of the Bengal Tenancy Act apply, 
and in the circumstances the holding ewould be transferable in 
the same way, as any other immovable property and subject to 
no restrictions. There seems to be much force in this argument, 
and in my opinion the holding clearly being an agricultural 
holding, the provisions of the Bengal Tenancy Act would apply 
and the condition in the lease would not operate to restrict the 
lessee from full power of alienation. It has been pointed out by 
the learned vakil for the respondents that the Court of first 
instance has found gs a fact, and that finding has not been 
displaced by the Court of' first appeal, that the whole of the 
proceedings in the suit brought by defendant No. 1 against defen- 
dant No. 2 for the realization of rent were frometheir inception 
up to the sale of the property fraudulent and, therefore, could 
confer no title on defendant No. 1 against the plaintiffs. This 
appears to me to be the case, and though the lower appellate 
Court does not distinctly express its concurrence in the findings 
of. the Court of first instance on this point, it would appear from 
the terms of its judgment that it accepted them. On this ground 
also the plaintiffs would be entitled to succeed in the present 
suit. Whether, therefore, the case is treated as one falling under 


the provisions of the Bengal Tenancy Act, or, one falling under, 


the provisions of the Transfer of Property Act, or whether it be 
considered that the purchase by defendant No. 1 was vitiated 
by fraud, the plaintiffs are equally entitled to the decree which 
has been granted by the lower Courts. 

The question of limitation under these circumstances does not 
arise, for, it is clear that if there was fraud then Article 95 of the 
Second Schedule of the Limitation Act would not apply, and if 
the purchase of defendant No. 1 was invalid as against the plain- 
tiffs, the provisions of Article 12, Schedule 2 of the Limitation 
-Act certainly do not apply. | 

The result, therefore, is that I confirm the judgment and decree 

of the lower appellate Court and dismiss this appeal with costs. 

Against this decision the defendant No. 1 appealed under 
gection 15 of the Letters Patent. 
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Babus Mahendra Nath Roy, Krishna Prasad Sarbadhtkari 
and Satis Chandra Mukerjee.for the Appellant. : 

Babu Dhirendra Lal Kastgtr for the Respondents. 
- The judgment of the Court was delivered by 

Jenkins C. J,— This appeal ares out of a suit for posses- 
sion of property. On the aoth of October 1881 a -permanent 
lease of the property in suit was executed by defendant .No. I 
in favour of defendant No. 2 and in that lease was a covenant, in 
these terms: " you," (that is the lessee,) "shall not be able to 
dig pits and tanks or to transfer the land in any way without a 
letter from me to that effect." There was, however, no right 
of re-entry reserved. On the 7th of April. 1901, the lessee 
purported to assign her interest under this lease to the plaintiffs. 
Apart from the covenant which I have read, there can be no 
question that the assignment was good, for all notices and for- 
malities required by the Bengal Tenancy Act were given and 
observed. But it has been argued before ys that the assignment 
was of no' operation, at any rate as bétween the lessor and the 
lessee. The case in the first instance came before a learned 
Judge of this Court sitting alone, and he decided against the 
appellant's contention on the ground that the covenant was void 
and, in support of that view, reliance was placed on the decision 
in Nilmadhab Sikdar v. Narattam Stkdar (1). We are not at 
present prepared to support the decision of the learned Judge 
on that ground. But we think that the assignment was opera- 
tive notwithstanding the covenant. In support of this view may 
be cited the case of Williams v. Earle (2) where in reference 
to a similar covenant it was said by Mr. Justice Blackburn, as he 
then was, that “though there isa covenant binding on the defen- 
dant not to assign, the assignment is nevertheless operative ;" and, 
on that footing, damages were awarded in that suit. It has been 
conceded in the course of this case, and it is the view that has been 
adopted by the Madras High Court in Parameshri v. Vittappa (3) 
that a suit for damages would lie, and that involves the view that an 
assignment, notwithstanding such a covenant, would be operative. 
But, if the assignment was operative, it necessarily follows that title 
did pass to the plaintiffs and, if this be so, then defendant No. 1 
took nothing by his purchase in the execution proceedings. On 
this ground, we think the decision of the learned Judge, was 


correct. We, therefore, dismiss the appeal with costs, 


A. T. M. Appeal dismissed. 


(1) (1890) I. L. B. 17 Oalo, 829. (3) (1868) L, B, 8 Q. B, 780. 
a (8) (1902) L L. R. 96 Mad, 157, : ` 
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Before Str Lawrence Fenkins, K. C. I. E, Chief Fustice and 
à Mr. Fustice Mookerjes. 
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Ratyat from an jaradar to continue after ewpiry of the jara— Njeot moni suit by 
subseguant raiyat from landierd—BDengal Tenancy do ( VIII of 1885), 
Sec. 44. 

A purchaser of & non-tranaferable oooupahoy, holding who has obtained 
recognition of his purchase by the landlord, has no right to eject a tenant who 
had, prior to the purchaser’s recognition, lawfully entered into occupation of 
the holding as a raiyat under authority from the landlord's 1jaradar for a term ; 
his raiyat interest would continue eren after the expiry of the ijara, He can 
only be ejected if one or more of the grounds mentioned in section 44 of the 
Bengal Tenancy Act wero made out. 

Binad Lai v, Kalu (1) referred to. 


Appeal by the Plaintiffs. 
Suit for ejectment. 


The facts of the case appear sufficiently from the judgments. 

The judgment of Brett J. who heard the second appeal was 
as follows : ; 

Brett J.—After hearing the learned vakil in support of this 
appeal, I*do not think that this is a case in which I ought 
to interfere. 

It appears thft the plaintiffs’ father purchased a certain 
holding from one Baikunta Rishi in 1299. It has been found that 
a holding such as this, having occupancy rights was not trans- 
ferable without the consent of the landlord by any custom or 
* usage in the locality, and that the zaradar who was in possession 
of the village at the time of the transfer, declined to recognise 
the plaintiffs as tenants and intheir place inducted defendant 
No. 4 asa tenant into the holding. It has been found by the lower 
appellate Court that defendant No. 4 remained in possession from 
the date when he claimed the settlement from defendant No. I, 
the ijaradar, up to the present time. The ijara lease expired 
in 1302 and though under the terms of that lease the landlord 
might be entitled to eject defendant No. 4 from the holding, the 


* Letters Patent Appeal No. 87 of 1908, against the judgment of Mr. 
Justioe Brett in Ap from Appellate Decree No. 1878 of 1906, dated the 
8th April 1908, affirming that of Babu Tarak Ohunder Das, Offic Sudordi- 
nate Second Oourt, Dacca, dated the 20th April 1906, w reversed 
that of Babu Baroda Prosad Roy, Munsiff, Third Court, Decca, dated the 
16th December 1904. 


(1) (1803) I. L, B. 20 Oalo, 708. 


09 


56 


OIVIL. 
1908, 
sangane 
Atal Ohandra Rishi 
wa 
Lakh! Narain Ghose, 


Brett. J, 


TAB OALOUTTA LAW JOURNAL. [Vor. X. 


mere fact that he accepted the plaintiffs as tenants would not be 
sufficient to entitle the plaintiffs to a decree to eject defendant 
No.4,nor would the fact that the plaintiffs have joined the 
landlord and the present ijaradar, who has also recognised 
the plaintiffs as tenants, as parties in the suit be sufhcient to 
give the plaintiffs a title to eject defendant No. 4 who was 
inducted into the holding as a tenant. and who has apparently 
been holding on up to the present time in that capacity. 

In my opinion the view which the lower appellate Court has 
taken is correct and I, therefore, dismiss the appeal with costs: 

Against this decision there was an appeal under section 15 
of the Letters Patent by the plaintiffs. 

Babus Surendra Chunder Sen and Manmatha Nath Mookerjee 
for the Appellants. 

Babu Surendra Nath Guha for-the Respondents. 

The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of the plaintiffs 
in an action for ejectment. The fifth defendant is the admitted 
owner of the property. In 1891 he granted an ijara to the first 
defendant which was to continue for five years from the 13th 
April 1891. On the 24th December 1892, the father of the 
plaintiffs purchased a non-transferable occupancy holding from 
one of the raiyats on the property. It is conceded that this 
transfer could not be operative as against the landlord unless his 
consent was obtained. The first defendant, who was the ijaradar 
at the time, refused as a matter of fact, to recognize this purchase 
by the father of the plaintiffs. He went further and took posses- 
sion of the holding which he subsequently settled with the fourth 
defendant. Upon the expiry of the ijara in April 1896, the 
purchase by the father of the present plaintiffs was recognized by 
the fifth defendant. On the strength of this recognition, the 
plaintiffs now seek to eject the fourth defendant, who, they contend 
had no subsisting interest in the holding upon the termination 
of the ijara lease, inasmuch as under the terms of the ijara it was 
not competent to the ijaradar to grant a sub-lease which was to 
continue after the expiry of the ijara itself. "The plaintiffs argue 
in substance that the fourth defendant became a trespasser in 
April 1896 and is consequently no longer entitled to remain in 
occupation of the lands of the holding, because, as a general 
principle of law,a limited owner is not entitled to create a 
subordinate interest to continue after the termination of his own 
interest in the property. But though this may be assumed to 


Vor. X.] HIGH COURT. 


be the general rule, the obvious answer to its application in the 
case of the plaintiffs is that although the ijaradar had only a 
limited interest in the property, the moment he brought the 
fourth defendant on thedand, the iatter became a raiyat whose 
status is defined and whose rights are regulated by the provisions 
of the Bengal Tenancy Act? The possession of the fourth defen- 
dant, therefore, in its inception was lawful and as he became a 
raiyat he acquired the rights of at least a non-occupancy raiyat. 
He could, therefore, be ejected only if one or more of the grounds 
thentioned in section 44 of the Bengal Tenancy Act, were made 
out. No such ground is established. Hf section 45 which was 
in force when the rights of the parties accrued, is assumed to 
apply—this indeed, is the view most favourable to the plaintiffs— 
it is obviously of no avail. Section 45 provides that a non- 
occupancy raiyat can be ejected on the ground of the expiration 
of the term of his lease only if notice to quit has been served 
on him not less than six months before the expiration of the 
term. The section further provides that no suit for ejectment 
shall be instituted after six months from the expiration of the 
term. It is conceded that no such notice has been given in this 
case and the suit has been brought about eight years after the 
expiry of tbe term, if the defendant be treated as holding under a 
lease terminating at the same time as the ijara, The learned 
vakil for the appellamts strenuously contended that it was a great 
hardship on the plaintiffs that the fourth defendant, a sub-lessee 
under the ijaradar who was not competent to grant a lease to 
last beyond the expiry of his own term, should be able to hold 
possession as against them. It may be pointed out in answer to 
this, that in the case of Brnad Lal Fakrashi v. Kalu Pramanik (1) 
it was ruled by this Court that a raiyat who has obtained posses- 
sion in good faith from a trespasser is entitled to be treated as 
a non-occupancy raiyat even as agaiust the true owner ; the 
present case is undoubtedly much stronger than the one which 
was before the Full Bench. We must, therefore, hold that the 
plaintiffs on the strength of the recognition of their purchase of 
1892 by the zemindar in 1896 did not acquire any title to eject 
the fourth defendant, who had meanwhile lawfully entered into 
occupation as a raiyat under authority from the ijaradar. The 
appeal, consequently fails and must be dismissed. "There will be 
no Order as to the costs of this hearing. 


A, T. M. Appeal dismissed. 
(1) (1898) L L. R. 30 Calo, 708. 
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PRIVY COUNCIL. 


Present: Lord Macnaghien, Lord Atkinson, Sir Andrew Scoble 
and Str Arthur Wilson. 


LALA RUP NARAIN AND ANOTHER 
vv 


MUSSAMMAT, GOPAL DEVI AND OTHERS. 


[ON APPEAL FROM THE CHIEF COURT Or THE PUNJAB.) 


Adoption, evidence to eablisA s —Adoption of daughter's son—VFasdily Oustom— 
Raising a question requiring ocdenoo to solve tt after the close of evidenoe — 
Devolution of inkeritanco— Hindu widow s power to affect i(— Rarersionar s 
assent- Alienations by Hindu ladies— Hecersionor a ruit. for a deolaration 
that they wore not bound by thom—Presumptice revertioner' s. assont— 
Betoppel—Alience’s claim for compensation for improcoments—Afig@oinder 
of causes of action—Olril Procedure Code (Act XIV of 1882), Seo, 678, 


From the circumstances that after an alleged adoption which took place 
abont fifty years ago a person was described as an adopted son in the life-time 
of his adoptive father, and who succeeded to the estate on the death of the latter 
without controverky, enjoyed it and disposed of it as his own without oontroversy 
down to his death, and almost every document, both during his life and since 
his death, is based upon the basis of the adoption 

it was keld, that the adoption was established. E 

The general rule of Hindu Law thata daughter's son could not be adopted 
may be varied by family custem and often is so varied in the Punjab. 

Where the question that the adoption of a daughter's son, if it took place 
in faot, is invalid in law, was put forward for the first time atthe very last 
stage of the hearing, after the evidenoe was closed, and when nothing but 
argument remained, F 

Held, that the first Court was right in refusing to entertain at that 
stage a new question of that kind, of which the solution must be dependent 
upon evidence : 

Hed, that a Hindu widow, who had succeeded her husband on his death, 
could not, with or without the consent of the reversioners, provide for the 
descent of the inheritance in a line different from that prescribed by law ; and 
that as a consequence, a reversioner, who signed a deed making such a provision, 
was not estopped from disputing the validity of such a deed, 

Where a deed of sale executed by a Hindu widow without legal necessity 
and witnessed by the plaintiffs father, professed to bind her and the collateral 
heirs of a person from whom she claimed to have derived title, it was held that 
the plaintiffs who claimed title from another person were unaffected by any 
estoppel arising from their father’s ament to the deed : 

Held, also, that the question whether some of the allenses, who had spent 
money upon the properties purchased by them, could be evicted without 


compensation, did not arise on tho appeal, and could not arise till the death of 
the widow, 
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Held further, that if there was any misjoinder of causes of action tn the 
case, section 578 of the Oivil Procedure Oode (Act XIV of 1883) had the affect 
of preventing sugh defect from being made a ground of appeal and fram being 
dealt with on appeal by the Court of appeal 

Quero : whetber there was any misjoinder of causes of action in the sult ? 


Apéal from a judgment and decree of the Chief Court of 
the Punjab (June 10, 1904,) which reversed a judgment and 
decree of the Court of the District Judge of Umballa (August 24, 
1901). 

The main question involved in'the appeal was whether 
certain alienations made by two Hindu ladies were binding on 
the reversioners to the estate of the last male holder. 

The pedigree given in their Lordships! judgment below 
will help to explain the nature of the litigation, and to show 
the relationship existing between the various persons referred 
to in the case. 

On June 14, 1897, Rup Narain and Jai Narain, the appel- 
lants (original plaintiffs) instituted the suit in the Court of the 
District Judge of Delhi against Mussammat Sarsuti, Mussammat 
Puran Devi and ten others as defendants, who, or their represen- 
tatives, were respondents in the appeal The ‘ten defendants 
whose names are not given here, were tbe alienees to whom 
Sarsuti and Puran Devi sold or mortgaged the immovable pro- 
perty left by Wazir Singh. The plaint alleged that Wazir 
Sing was adopted sen of Munshi Sultan Singh, and on the death 
of the latter succeeded to his entire property ; that Wazir Singh 
died sonless about the year 1870, leaving movable and immovable 
property of considerable value ; that ‘after the death of Wazir 

„Singh the two ladies Sarsuti and Puran Devi, collusively 
entered into a written compromise whereby Sarsuti gave one-half 
of the property left by Wazir Singh to Puran Devi for her 
maintenance till the death of Sarsuti; that Sarsuti also entered 
into the deed of compromise some other conditions which were 
illegal and unauthorised ; that Sarsuti and Puran Devi, therefore, 
made various alienations of the property left by Wazir Singh in 
order to injure the rights of the appellants, the first of thcse 
alienations being effected on October 18, 1866, and that all those 
alienations were made without necessity ; and after the death 
of the respondent Sarsuti the appellants, being reversionary 
heirs, should not be bound by them. The appellapts, therefore, 
prayed, that it be declared that they were reversioners, that the 
alienations specified in the list attached to the plaint.were void 
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as against their reversionary rights, and that after the death of 
Sarsuti the said alienations should not produce m effect what- 
ever on their rights. 

The deed of compromise referred to in the plaint was a 
registered deed, dated September 3, 1841, described on the record 
as a deed of partition, executed by Sarsuti; and signed by 
Sarsuti, Puran Devi, Gurdial Singh, and Umrao Singh. It was 
in the following terms :— 

" Mussammat Sarsuti, daughter of Lala Tekchand, and 
widow of Lala Warir Singh, adopted son of Munshi Sultan Singh, 
deceased, caste Khatri, resident of Delhi, Muhalla Naughara, 
Guzar Dariba, do hereby declare as follows : 

ut About ten months ago my husband died without leaving 
any issue, After his death I obtained a certificate of succession 
and came into possession of the property left by him. There is 
always some disagreement between myself and Mussammat 
Puran Devi, sister of Lala Wazir Singh and daughter of Munshi 
Sultan Singh, as regards inheritance and the family belongings. 
With the exception of Mussammat Puran Devi there is no other 
heir to or claimant of the said property. The parties, therefore, 
of their own accord and free will, have agreed that during my 
lifetime, Mussammat Paran Devi should remain in possession of 
one-half share of the property, and that after the” death of 
Mussammat Puran Devi and myself, both the shares should 
devolve by inheritance on the sons of Mussafhmat Puran Devi, 
who are the grandsons (daughter's sons) of Munshi Sultan Singh, 
the common ancestor. 

I have, therefore, drawn up these few lines in the form of a 
deed of partition, so that it may serve as an authority. 

That deed was witnessed by Gouri Shankar, Sardar Singh, 
Dalel Singh and others. It will be DESIGN that the parties 
belonged to the Khatri caste. 

Two preliminary objections were taken by the defendants 
to the suit, vzs., that Jai Narain was not competent to maintain 
the suit, inasmuch as he had been adopted by the widow of one 
Brij Mohan, so ceasing to belong to his natural family, and that 
there had been a mis-joinder of defendants and causes of action. 
The, District Judge decided that the adoption of Jai Narain by 
the widow of Brij Mohan was not proved ; that he could with 
his brother Rup Narain bring the suit as reversioner, and that 


^ there was no mis-joinder of defendants and of causes of action, 


He ordered that the trial of the case should proceed on the merits, 


a 


- 
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The defendants in their written statements denied the 
adoption of Wazir Singh by Sultan Singh, and pleaded that the 
suit was barred by limitation ; that assuming that Wazir Singh 
was adopted by Sultan Singh, the appellants could not succeed 
in their suit having regard ĉo the settlements of family disputes 
embodied in a deed of agreement, dated the ard of September, 
1871, concurred by Gurdial Singh, and having regard to subee- 
quent acts of the said Gurdial, which signified a relinquishment 
of his claim ; that alienations were made for necessary purposes to 
alienees, who were parties to the alienations, believing on good 
grounds that Gurdial Singh has relinquished his rights in the 
property alienated, and that large sums were spent by alienees 
in improving the properties, and they were entitled to compen- 
gation in respect thereof. 

The defendants relied upon a deed of sale, dated the first of 
July 1888, executed by Sarsuti and Puran Devi, and witnessed 
by Gurdial, Gouri Sankar, Umrao Singh, Sardar Singh, Dalel 
Singh, Ranjit Singh and others. Its recitals were :— 

t We, (Sarsuti and Puran Devi) own and possess an entire 
Katra known as Katra Choyan, situate in Bazar Chadni Chowk, 
Delhi City, full description of which is given hereafter. We 
inherited this property along with other property from the late 
Munshi Sfltan Singh by virtue of our right of succession, and 
also by reason of abandonment and relinquishment of their 
vested and conting&ht proprietary rights by all the collateral 
heirs of the said Munshi Sultan Singh, whose rights the collaterals 
possessed in virtue of their being male descendants, or for some 
other reason. We possess, in addition, two former title deeds, 

'an agreement dated the 3rd September, 1871, which was regis- 
tered on the sth October 1871. We, the executants, have been 
absolute owners of the property in question by exercising pro- 
prietary rights in respect of the same, as also in respect of other 
property regarding which we effected a permanent alienation 
without any obstruction on the part of the above-mentioned 
collaterals. At this moment we, with a view to liquidate the 
debts due by us, which debts we thought expedient to incur in 
order to make such improvements to our other property as 
might have the effect of augmenting the income from rent 
and to prevent the addition of interest, have absolutely sold 
the property.” 

Then followed a description of the properties sold and of 
the vendees ; and after setting out the operative part dealing 
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with the consideration paid to the vendees, the deed concluded as 
follows :— : 

"Now and hereafter neither we nor our revérsionary heirs, 
nor any other persons coming forward as claimants by right of 
succession or by virtue of their being male descendants of the . 
aforesaid family shall raise any sort of objection against the 
alienation of the property sold or ‘in regard to the want of 
power of making a permanent alienation of it, or against any 
right (whether now existing or not) in the property ; or any 
plea as to the non-payment of the value in full; nor shall they 
have any sort of claim or concern against the vendees inasmuch 
as even if the heirs ef the family of the above-named Munshi 
(Sultan Singh) bad any sort of right (whether vested or contin- 
gent) in the property in question at all, such right has been 
extinguished by their putting their signatures to this deed, and 
admitting its contents to be right. If we or our heirs in contra- 
vention of the terms of the deed, or contrary to our or their 
admissions take any objection or lay apy claim to the property 
sold, such objection and claim shall be considered to be false : 
and in that case all the responsibilities and liabilities for 
costs and damages and for repayment of the sale money shall 
rest on our shoulders ; and the vendees shall have a right to 
recover their money from our persons or from ouf personal 
property whether movable or immovable." 

Jai Narain was born on the 19th of December, 1871, and 
Rup Narain on the 11th of March, 1876. 

On August 24, 1901, the District Judge delivered his 
judgment, and made a decree allowing the appellants’ suit without 
costs. He held that it was conclusively proved that Wazir Singh: 
was the adopted son of Sultan Singh ; that as a matter of fact 
Gurdial Singh did consent tothe deed of September 3, 1871, 
and to alienations of the property in suit made in exercise of 
powers acquired under that deed; that as a matter of law the 
appellants derived their title from Wazir Singh and not from 
Gurdial Singh ; and the surrender of his title by the latter, and 
his consent to the alienations did not affect the title of the 
appellants, who were, therefore, not estopped from bringing the 
suit ; that the suit was not barred by limitation ; and that no. 
one of the alienations challenged was made for legal necessity so 
as to bind the reversioners. 

With regard to the allegation that improvements of con- 
siderable value have been effected by some of the defendants in 
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certain properties after they had been acquired by the alienees, 
the District Jydge held that there was no evidence on the record 
that any of the alienees had subsequently improved the proper- 
ties. He dealt with the point, taken in the argument before 
him, that the alleged adoption of Wazir Singh was invalid, 
as follows :— : 

Defendants’ Counsel, when the case was being argued, 
raised one other point, vis. the validity of Wazir Singh’s adop- 
tion, contending that among the regenerated tribes, of whom 
the Khatris are one, the adoption of a daughter's son is not 
permissible ; and that consequently Sultan Singh's adoption of 
Wazir Singh could not in case háve been valid. Though I 
allowed the point to be argued, I am now of opinion, that not 
having been pleaded, it should not be raised at the last stage of 
hearing. I have, therefore, not considered it. 

Subsequently two of the defendants applied to the District 
Judge for a review of his judgment on the ground that the 
improvements effected in a certain portion of the property by 
the alienees, though pleaded, was never brought into issue, nor 
decided, to the injury of the applicants for review. The learned 
District Judge rejected the application. 

Against that decree the respondents appealed to the Chief 
Court; and on June 10, 1904, the Chief Court delivered its 
judgment, and decided that the adoption of Jai Narain was not 
proved ; that the adoption of Warir Singh by Sultan Singh 
was not proved in such a manner as to give the appellants either 
by law or custom any right to succeed collaterally to the estate 

of Wazir Singh ; that there had been no misjoinder of plaintiffs, 
' but that there had been a misjoinder of defendants and of 
causes of action ; and that the present suit must be treated as a 
suit against one alienee alone, at the election of the plaintiffs, 
(Shambhu Nath was so elected, and on his death was represen- 
ted by his widow, the respondent Mussammat Gopal Debi); 
that no necessity for the alienation had been proved ; that 
Gurdial had by his conduct created an estoppel against himself 
from contesting the validity of the said transfer; and that the 
plaintiffs his sons, were equally bound by the said estoppel. 
The Chief Court was also of opinion that the question of the 
validity of the adoption of Wazir Singh by Sultan Singh could 
be raised at the stage at which it was raised at the first Court j 
and that if the necessity had arisen, a remand ought to have been 
made to determine that question, and also the amount of compen- 
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sation which would have been payable to the transferees for 
improvements made by them. In the result the Chief Court 
reversed the judgment of the District Judge, and made a decree 
dismissing the suit with costs. 

The appellant, then, brought the present appeal to his 
Majesty in Council. 

Sir Robert Finlay, K. C. and Mr. DeGruyther, K. C., 
( Mr. G. S. Sharma with them), forthe Appellants: Wazir was 
adopted by his mother’s father Sultan. The rule is that no one 
can be adopted whose mother the adopter could not have legally 
married, but all rules relating to adoption are not universal. In 
the Punjab the cases of adoptions of daughters’ sons are common 
among the Jats, and this laxity has spread even to Brahmans, 
and to the orthodox Hindu inhabitants of towns, such as Delhi. 
It is not necessary in all cases to produce direct evidence of the 
fact of adoption ; where it has faken place long since, and where 
the adopted son has been treated as such by members of the 
family and in public transactions, every presumption will be 
made that every circumstance has taken place which is necessary 
to account for, such a state of things as is proved, or admitted, 
to exist: Mayne on Hindu Law and Usage, (7th Ed.) p. 172 
section 135; p. 175 section 136; and p. 204 section 157. On 
the death of Sultan in 1861 A. D. a certificate of succession was 
granted to Warir under the provisions of Act XXVII of 1860 
(collection of debts on succession). Wazir is described in that 
certificate as the son of Sultan. The fact that Wazir did succeed 
Sultan on his death is as good evidence as one could have of the 
adoption of Wazir by Sultan. The evidence proves that Wazir | 
had possession of the property left by Sultan, and that fact is 
corroborative evidence of the fact that Wazir was the adopted 
son of Sultan. Wazir could not have succeeded Sultan had he not 
been adopted by the latter. No attempt was made by any of 
the members of the family during the lifetime of Wazir to disturb 
his possession. Wazir has been described in all public transac- 
sions, such as deeds of mortgages and sales, as the son of Sultan. 
On the death of Wazir in 1870, his widow Sarsuti obtained a 
certificate of succession to his estate under the provisions of 
Act XXVII of 1860, and she actually took possession of the 
property. In the deed of partition of September 3, 1871, Sar- 
suti describes herself as the widow of Wazir, adopted son of 
Sultan. The submission is that the evidence on record provos 
that Sultan did adopt Wazir as his son, 
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The Chief Court held that Gurdial by signing the deed of 
September 3 1871, and witnessing the deed of sale of July 1, 
1888, created an estoppel against himself from contesting the 
validity of the alienations in this case, and that Gurdial’s sons, 
the appellants, were bound by that estoppel. First, as to whether 
Gurdial’s consent is binding on his sons. Under the Hindu Law 
a reversioner derives his title from the last full owner, and he 
cannot be held to claim through, or derive his title from, another, 
even if the other happens to be his father: Bhagwantav. Sukhi (1). 
The appellants claim title from Wazir and not from their father 
Gurdial, who predeceased the ladies. They claim in their own 
right and are not bound by contracts made with their father, 
Gurdial, through whom they trace their descent: Bahadur 
Singh v. Mohar Singh (2). The appellants are, therefore, not 
bound by what their father might have done. 

The partition deed of September 3, 1871, purports to affect 
the devolution of the inheritance after the deaths of the ladies, 
but Sarsuti had no power to deal with anything except her 
estate. It cannot be maintained that this deed accelerates the 
estate of the reversionary heir, because Sarsutidoes not convey 
her widow's estate absolutely. But in order to accelerate the 
estate of the reversionary heir, a widow must convey to him her 
estate absolutely: Bekari Lal v. Madho Lal Ahir Gyawal (3). 
Further, the persons, that is, the sons of Puran Devi, to whom 
the inheritance purports to be given, are not the reversioners. 
The deed, even if it were, executed by Gurdial, is not binding 
on him, because even with his consent, Sursati could not give 
the inheritance, after her death, to the sons of Puran Devi, to 
"the exclusion of the appellants. Neither Sarsuti nor Gurdial 
could alter the rules of succession prescribed by law. There is 
no case where the actual reversioner has been held bound under 
the circumstances of this case. If this deed means that thereby 
Sarsuti's share was made absolute, and succession to it was given 
to the sons of Puran Devi, it could not be done ; because a widow 
cannot, with the consent of the presumptive reversioner, convert 
her life interest in any portion of her husband's estate, which she 
retains for herself, into an absolute interest freed from all restraint 
on alienation. Hem Chunder Sanyal v. Sarnomoyi Devi (4). The 
appellants who are the actual reversioners, are not bound, under 
such circumstances, by any act of the presumptive reversioner. 


(1) (1899) I, L. B, 22 All 88. (3) (1891) L. B. 19 I. A.-80 at 33, 
(2) (1901) L. B, 299 1, A, Jat 8 & 9, (4) (1804) I. L. R. 22 Calo. 854, 
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Deed of sale of July, 1888. Both Courts in India bave held 
that the alienations were not for necessity. They age, therefore, 
not binding on the appellants unless it could be shown that they 
were made with the consent of the rgversioners: Zhe Collector 
of Masullipatam v. Cavaly Vencata Narrainapah (1) and Ray 
Lukhee Dabea v. Gokool Chunder Chowdhury (2). The deed 
shows that the alienation is simply an alienation by the ladies as 
absolute owners. It is not an alienation with the consent of 
Gurdial, and as the ladies “were not absolute owners, it is not 
binding on the reversioners. The Chief Court held that Gurdial 
had given his consent, and that such consent bound the appel- 
lants on the authority, among others, of the case of Nobokishore 
Sarma Roy v. Hart Nath Sarma Roy (3) in which the next 
reversioner at the time had, after the alienation by the widow, 
executed a separate document assenting to the conveyance by 
the widow and covenanting, on behalf of himself and his heirs, 


. not to lay claim to the property at any future time ; and it was 


held that the act of the presumptive reversioner was binding on 
the actual reversioner, and would conclude the actual rever- 
sioner, on the death of the widow, from asserting his title to 
the property. The doctrine of consent as laid down there goes too 
far, and in view of the Privy Council decisionin Beharr Lal v. 
Madho Lal Alir Gyawal (4) the Calcutta case cannot be taken as 
an authority. It marks the extreme point to, which the doctrine 
of consent can be pushed. But even if the law as stated there 
were right, it does not apply to the facts of the present case, 
where the ladies alienate as absolute owners, and where there is 
no consent of the reversioners. Gurdial has merely witnessed 
the deed and is not a party to it. In Jiwan Singh v. Misri 
Lai (5) it was held that the reversioner not having received any 
portion of the consideration, his consent to an absolute transfer 
was not sufficiently established, and that his grandson, being 
next reversionary heirs when the succession opened, was entitled 
to eject the purchaser. Gurdial did not receive any consideration 
money. In the case of Bajrangi Singh v. Manokarntka 
Baksh Singh (6) the consent was held to be sufficient, but there 
consideration was paid to the reversioner, and there was an 
actual deed of consent. The facts here are quite different. The 
whole doctrine of consent falls to the ground and is not 
(1) (1861) 8 M. T. A. 529, at 549-551. (4) (1891) L.R 191 


. À, 80. 
(2) (1869) 18 M, I. A. 909. (5) (1895) L. R, 98 I. A. 1. 
(8) (1884 T, L. B, 10 Calo, 1109. (8) (1907) L, B. 85 LAL 
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applicable to the present case. Sham Sunder Lal wv. Achan 
Kunwar (1) was also referred to. It is submitted that Gurdial 
was not estopped. 

The recitals to the deed of July 1, 1888, show that the ladies 
claim as successors to Sultan, and by virtue of the deed of 
partition of September 3, 1871. They could not inherit absolutely 
from Sultan, and it cannot be contended that Gurdial who 
was not a party to the deed of partition, conveyed his reversion 
to Sarsuti with the result that her limjted interest was converted 
into an absolute interest ; she not having an absolute interest 
could not give to Puran Devi what she herself did not possess. 
The ladies in fact were not absolute owners, and all their aliena- 
tions are not binding on the appellant reversioners. As to the 
misjoinder of causes of action and of parties, the Chief Court 
was wrong. If there is any misjoinder, it does not affect the 
merits of the case or the jurisdiction of the Court. Any 
such defect or irregularity is cured by section 578 of the Code 
of Civil Procedure (Act XIV of 1882): Kalan Singh v. Gur 
Dyal (2). There was no misjoinder of plaintiffs as both Courts in 
India ‘agree in their findings that Jai Narain was not the adopted 
son of Bnj Mohan. 

Reference was also made to Glossary of Judicial and Reve- 
une Terms by 4. H. Wilson, for the meaning of the word 
“ khalf" ; and to Sohnun and others v. Ram Dal and others (3). 

Mr. Jardine, R. C., and Mr. Ross, for the Respondents. 

The onus of proving the adoption of Wazir is on the 
appellants, who alleged it; the amount of evidence is not 
sufficient to prove the adoption, and that the appellants have 
"failed to discharge the onus put on them. The evidence shows 
that there was connection of Wazer with his natural family ; 
but when a person is adopted, all connection with the natural 
family must cease. 

[Logo MacNAGHTEN. What isthe date of the adoption? 
No actual date is given ; but the Judge says that it must have 
taken place about the year 1848 A. D. ] 

[Lord MaAcNAGHTEN. Would not the documents in that case 
have been destroyed ?] 

There are two cases of adoption alleged. One is the 
adoption of Wazir alleged by the appellants; the other is the 
adoption of Jai Narain alleged by the respondents. The amount 


(1) (1898) L. R. 25 I. A, 188. (3) (1881) I. L. R. 4 All, 168. 
(8) (1001) 86 P. B, 253. 
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of evidence is the same in both cases. The Chief Court is right 
in holding that both adoptions were not proved. .,  ' 

Wazir came into possession of Sultan’s property, because 
he was the manager for his grand-mother or mother, or both. 
That is the reason of the claim put forward by his brothers, on 
his death, to succession. They actually applied for a certificate 
of succession. If Wazir had been the adopted son of Sultan, 
there would have been no quarrel, on his death, between his 
wife and his mother. Waair's possession is no proof of his adop- 
tion by Sultan. 

The deed of partition of September 3, 1871, is signed by 
Gurdial, who intended that the sons of Puran Devi should suc- 
ceed in the place of the reversioners. He gives up absolutely 
the right of the reversioners, and makes the estate of Sarsuti 
absolute. It was a settlement of a disputed succession, and, 
as such, was attested and agreed to by all the members of the 
family interested in the dispute, including Gurdial, the appellant’s 
father. Both Courts below found concurrently that Gurdial 
consented to the surrender of all the reversionary rights, if he 
had any, to the property. The appellants are estopped by such 
surrender from contesting the said partition deed. Here all 
parties interested in the property, including the contingent 
reversioners, were present. Is there anything in Hindu Law to 
prevent a subsequent alienation of the properfy by the widow ? 

[SR ARTHUR WILSON referred to Behari Lal v. Madho Lal 
Aktr Gyawal (1) and observed that the point raised was decided 
in that case. | 

The validity of the alienation is not based on the legal 
consequence of the deed of partition only. It is also based 
on the consent of the reversioner. There is evidence which 
shows that the reversioner assented by witnessing the said deed 
of sale. That is sufficient consent in law, and the appellants , 
are estopped from contesting the alienations. 

The adoption of Wazir, even if proved, is invalid in Hindu 
Law. It isthe adoption of a daughter's son, Such an adoption 
is as much invalid as the adoption of a mother’s sister’s son. 
Bhagwan Singh v. Bhagwan Singh (2). 

Each alienation was made under different set of circums- 
tances and with different people, The Chief Court was, there- 
fore right in the course it adopted in treating the suit as a suit 
against only one alienee at the selection of the appellants. If 


(1) (1801) L. B, 18 I, A, 30, (2) (1909) L, B. 26 I, A, 158. 
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the appellants are not bound by the alienations, the alienees are 
entitled to compensation for the improvements made by them. 

Sir Robert Finlay, K. C., in reply : The District Judge was 
right in holding that there ought to have been an issue on the 
validity of Wazir's adoption. The point is not covered by any 
of the issues raised. It is not raised onthe pleadings. Evidence 
must be given to prove the custom. 

As to Jai Narain’s adoption it was invalid because he was 
adopted by a widow, and the consent qf her deceased husband 
was noL proved. 

As to compensation for improvements to alienees there was 
no issue raised on the point. That question was raised on an 
application for review, and the District Judge was right in 
refusing the application: Code of Civil Procedure (Act XIV of 
1882) section 623. 

[LORD MACNAGHTEN : Might there not be some inquiry as to 
that after the decree is made ? 

SIR RonERT FINLAY : As against the appellants, there is no 
equity unless they acquiesced. It may be a question against 
the ladies. 

Lorp MACNAGHTEN: If the conveyance is set aside, there 
may be compensation. 

Sm Rosert Fray: The question will not arise until 
Sarsuti dies. It would arise when the time for taking possession 
arrives. ] F 

. Bir Arthur Wilson—The suit out of which this appeal 
arises was brought by the present appellants against a number of 
persons as defendants. The plaintiffs, alleging themselves to be 
‘prospectively reversionary heirs to an estate now enjoyed by two 
ladies, claimed a declaration that certain alenations, four in 
number, of portions of the estate made by those ladies were not 
binding on the reversioners. 

Both Courts in India have agreed that there was no such 
legal necessity as could justify the alienations ; and their Lord- 
ships have not been asked to review that finding. 

The questions which do arise are of quite a different 
character. It is necessary to follow the pedigree of the family 
in order to appreciate the contentions raised on each side. The 
pedigree, so far as material, is as follows :—* 

The properties in question formed part of the estate of 
Sultan Singh, who died in 1861. He was succeeded by Wazir 


* Beo next page. 
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RAM NARAIN. 
Ram Ohand, Narain Singh. Sultan Singh, mstried Mussam- 
died sonlem, mat Adjudhia Devi. 
e 
e 
Gurdial Singh. 
| i 
Jal Narain, Rup Naraifi, Mat. Puran Devi, married Gauri 
Plaintiff Plaintif, Shanker, 
| 
| 
Waxir Singh, mad to have been Umrao Bardar Dalel Ranjit 
adopted Sultan Singh, Bingh. Singh. Bingh. Singh. 
married Mat. Sarsuti. * 


Singh. Wazir, as will be seen by the pedigree, was the eldest 
son of Sultan's daughter, and, according to the case of the 
plaintiffs, was adopted by Sultan. 

It is not disputed that, if Wazir was the adopted son of 
Sultan, the present plaintiffs are competent to maintain this suit 
as reversionary heirs of the estate of Wazir. If Wazir was not 
such adopted son, the plaintiffs (appellants) have no right to sue : 

The first important question, therefore, is whether Wazir 
was the adopted 8on of Sultan. 

On this question the Courts in India have differed. The 
District Judge of Umballa, who tried the case, thought the 
adoption proved. The Chief Court took a different view. The 
adoption, if it took place, was about fifty yedts ago, so that direct 
evidence of much value could hardly be looked for. 

Their Lordsbips are of opinion that tbe adoption 18 
established. Before the death of Sultan in 1861 Wazir is 
described as his adopted son. On the death of Sultan, Wazir 


"succeeded to the estate without controversy, which he could only 


have done as adopted son, and enjoyed it and disposed of it as 
his own without controversy down to his death in about 187o. 
Almost every document, both during the life of Wazir and since 
his death, is framed entirely upon the basis of the adoption. 

It was sought to raise another point in connection with the 
adoption, that if it took place in fact it was invalid in law on 
the ground that under Hindu Law a daughter's son could not be 
adopted. With this point their Lordships think the District 
Judge dealt rightly. The general rule of Hindu law cannot be 
disputed, but it may be varied by family custom, and often is so 
varied in the province from which this appeal comes. If the 
legal point had been duly raised in proper time by the pleadings 
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or issues, it would have been examined with the aid of any 
evidence adduced on either side bearing upon the question. But 
it was not so raised. It was put forward for the frst time at 
the very last stage of the hearing after all the evidence was 
closed, and when nothing but argument remained. Their 
Lordships think that the District Judge was right in refusing to 
entertain at that stage a new question of this kind of which the 
solution must be dependent upon evidence. 

For these reasons their Lordships are of opinion that 
the appellants have established their right to maintain the 
present suit. 

The second question of importance is as to the effect of the 
alleged assent of one Gur Dial Singh, the father of the plaintiffs, 
to the disputed transactions or some of them. Gur Dial witnessed 
an important document of the 3rd of September, 1871, and one 
of those of transfer, and it was said that by so doing he was 
estopped from disputing the validity of the alienations, and that 
his sons, the now appellants, were similarly estopped. 

On this question the first Court decided in favour of the 
plaintiffs ; the Chief Court of the Punjab held,otherwise, and 
considered that the estoppel contended for bound Gur Dial, and 
also the plaintiffs, his sons. This decision involves two proposi- 
tions—jrrsf, that Gur Dial was estopped, and secondly that the 

‘estoppel was binding upon his sons. The second of these 
propositions it is ifnmaterial to consider unless the estoppel 
agginst Gur Dial is first accepted ; and, in order to see whether it 
sbould be so accepted or not,itis necessary to examine the 
documents upon which it is based. The document of the 
"rd September, 1871, is the most important of them, and it 


affords a very clear indication of the positions taken up by the : 


parties. It purported from its title to be a deed of partition 
executed by Sarsuti, the widow of Wazir, in favour of Puran 
Devi, his natural mother. 

The most notable point about this deed is that according to 
its terms Sarsutiis the only person who conveys anything, and 
this isin accordance with the recitals, which allege that Wazir 
was the adopted son of Sultan Singh, and that Sarsuti, Wazir's 
widow, had succeeded him on his death. ` The next notable point 
about the deed is that, with the exception of the last few lines 
of the operative part, everything contained in the deed is within 
the rights of the executant as heiress of her husband, because she 
purports to deal only with her life estate. The exception in 


11 


D. 0, 
1909. 
—Á 07 
Lala Rup Narain 
s. 
Mussammat 
Gopel Devi. 
Sir Arthur Tilson, 
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P. 9. those last few lines purports to affect the devolution of the 
1909, inheritance after the deaths of Sarsuti and Puran, which was 
Tala Rup Narain clearly beyond Sarsuti's powers as the widow of Wazir. 

9. The contention being that Gur.Dial, by having signed this 
Musmammat ; : ; : 
Gopal Devi, deed, became an assenting party tą the transaction embodied in 

WE | it, it is necessary to consider what the nature of that transaction 


Bir Arthur TWilson, f ish Rh 
— iis, It is one by which Sarsuti professes to divide her life-interest 


“with Puran, which she could do without any assent of Gur Dial. 
It purports, secondly, to provide for the descent of the inheri- 
tance after her death in a line different from that prescribed by 
law, a thing which apparently she could not do either with or 

| without the consent of reversioners. 

The second document relied upon was one dated the rst 
July, 1888, purporting to be the deed of sale by Sarsuti and 
Puran containing one of the alienations impugned in the suit. 
The most obvious preculiarity of this document is that it is 
framed ona basis altogether inconsistent with that of the 
document last referred to. | l 

It recites that the two ladies inherited the property in 
question with other property from Sultan Singh by virtue of 
their right of succession, and also by reason of abandonment 
and relinguishment of their rights by all the collateral heirs of 
Sultan. They then refer to the document of the 3rd September, 
1871, and another document. They say that they, the execu- 
tants, have been absolute owners by exercising proprietary 
rights. They go on to convey the land to the purchasers 
absolutely, and they proceed :— 

“Now and hereafter neither we nor our reversionary heirs 
nor any other persons coming forward as claimants by right of 
succession or by virtue of their being male descendents of the 
aforesaid family shall raise any sort of objection. , . . Even if 
the heirs of the family of the above-named Munshi had any 
sort of right, whether vested or contingent, in the property in 
, question at all, such right has been extinguished by their putting 
their signatures to this deed and admitting its contents to 
be correct" 

The deed was executed by Sarsuti and Puran and witnessed, 
amongst, others, by Gur Dial. 

Assuming that Gur Dial effectually assented to this docu- 
i ment, the document itself must be looked at, in order to see 
| what it was that he assented to. Andon the face of the docu- 

- ment, it is clear that all it professes to dois to bind the ladies 
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themselves who executed the deed, and the collateral heirs of 
‘Sultan from whom they claim to have derived title. It does not 


profess to affect any title coming from Wazir. But the present! 
plaintifs claim title from Wazir, and are therefore unaffected ' 


by any estoppel arising fromeGur Dial's assent to the deed. 

Another point raised on behalf of the respondents was that, 
at any rate, the respondents, or some of them, had spent money 
upon the properties purchased by them, and that such persons 
could not be evicted without compensation. On this point it is 
enough to say that it does not arise on this appeal, and cannot 
arise till the death of Sarsuti. Their Lordships therefore have 
only to say that they abstain from expressing any opinion upon 
the question and from saying anything which could tend to 
prejudge the question in caseit should be raised hereafter in 
due time and in due manner. 

Another question discussed in argument was whether the 
Cbief Court was right in the mode in which it dealt with an 
alleged misjoinder of causes of action. Their Lordships think 
it is at least very doubtful whether, upon the strictest construc- 
tion to be placed upon the Procedure Code, it can properly be 
said that there was any misjoinder in this case. And if there 
was any such misjoinder, section 578 of the Code has, in their 
Lordship’s opinion, the effect of preventing such a defect from 
being made a ground of appeal and from being dealt with on 
appeal as it was dealt with by the Chief Court. 

Their Lordships will, therefore, humbly advise His Majesty 
that the appeal should be allowed, the decree of the Chief 
Court set aside with costs, and the decree of the District Court 

"restored, but with costs in favour of the plaintiffs, and without 
prejudice to the right of such' of the respondents as claim to 
have expended money on the. properties respectively purchased 
by them to raise the question of compensation in such manner 
as they may be advised, . 

The respondents will bear the costs of this appeal. 

Messrs. T. L. Wilsons and Co: Appellant's Solicitors. 

Messrs. Hartog, Davis and Cobbold: Respondent's 
Solicitors. 

"J. M. P. Appeal allowed, 
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PRESENT: Lord Atkinson, Lord Collins, Lord Shaw, Str Andrew 
Scoble and Str Arthur Wilson. 


JAGARNATH PERSHAD 
v. 
HANUMAN PERSHAD (NOW REPRESENTED BY 
SUKHDEI KOER) AND OTHERS. 


[ON APPEAL FROM THE HIGH Court AT CALCUTTA.] 
Admission of fresh evidence by (ho Cowrt of Appeal —Praotios on appeal where 
the materials before tho Cowrts below are ot the same. and they differ ona 
question of fact, 

It is not open to any body to complain of the examination of witnesses by 
the Court of Appeal, where such examination was taken with the assent of both 
sides; and it oannot be objected that the admission of oertain documents on 
appeal was irregular, where that admission was not objected to at the time. 

Where on a pure question of fact the two Courts below had differed, and 
the materials before those two Oourts had not been entirely the same : 

Hold. that thelr Lordships could not reverse the decres appealed against, 
unless they were satisfied that that decree was wrong; 

Appeal from a judgment and decree of the High Court 
of Judicature at Fort William in Bengal, (March 3, 1904) 
which reversed those of the Court of the District Judge of 
Gaya (August 6, 1901). 

The principal question. raised on the appeal related to the 
genuineness of a Will, bearing date the 21st December, 1900, 
and purporting to have been executed by owe Chhote Narayan 


- Pershad. 


The facts of the case, so far as they are necessary for the 
purpose of this report, are given in their Lordships’ judgment. 

Mr. DeGruyther, K. C., (Mr. S. E. D. Fackson with him), for. 
the appellant, referred to the Civil Procedure Code (Act XIV of 
1882) Section 568, and to Kessomy: Jssur v. Great Indian Penin- 
sular Railway Company (1), and- contended that there was ‘no 
necessity’ as required under the said section 568, andthe High 
Court was wrong in admitting the additional evidence, both 
oral and documentary. He submitted that the evidence on 
record established the genuineness of the Will in question. 

Mr. G. E. A. Ross, for the respondent Manna Koer. The 
witnesses were examined by the consent of all parties, and the 
admission of the account books was not objected to by the 
appellant, who could not, therefore, object to the admission 
of the oral as well as as the documentary evidence. He sub- 
mitted that the High Court was right. 


(1) (1907) I. L, R. 81 Bom, 881. ° 


VoL. A.) | |. PBIVY OOUNOLL, 


The judgment of their Lordshipe waa delivered by 

Sir Arthur Wilson :—This is an appeal from a judgment 
and decree of the High Court of Bengal dated the ard of 
March, 1904, which revdrsed those of the District Judge of 
Gaya of the 6th of August, toor. 

The „main question raised on the appeal is as to the 


genuineness of the Will, purporting to have been made by one . 


Chhote Narayan Pershad, and dated the 21st of December, 1900. 
Chhote Narayan died on the morning 5f the next day to that on 
which the Will bears date, and left a widow, the respondents 
Manna Koer, aud a daughter, Lakshmi Koer. Chhote Narayan 
was the adopted son of one Jokhi Lal. After Jokhi Lal's death 
one of his widows adopted the respondent Hanuman Pershad. 
The appellant is the brother by birth of Chhote Narayan 
Pershad, their father being one Ram Rekha Lal. 

The Will purported to make various provisions for the 
testator’s wife and daughter, and appointed the now appellant, 
' the testator’s brother by birth, as residuary legatee and executor. 

The appellant applied for probate of the Will in the Court 
of the District Judge of Gaya. Caveats and written statements 
were filed in answer, and the case was heard before the District 
Judge. Three of those who appear as attesting witnesses to 
the Will were called at the hearing. The other two attesting 
witnesses, and the appellant himself, were not examined by the 
applicant; they were tendered for cross-examination but not 
cross-examined. Evidence was called on the other side. The 
District Judge was satisfied that the testimony to the genuineness 
.of the Will, and the competency and animus testandi of the 
testator, was overwhelming, and the evidence on the other side 
altogether untrustworthy ; and he granted probate accordingly. 

The respondents appealed to the High Court of Bengal. 
That Court made an order at the hearing of the appeal for the 
examination, as witnesses, of the appellant himself and the two 
witnesses to the Will who had not been examined in the first 
Court. Those persons were accordingly examined. The High 
Court also admitted certain extracts from books of account 
alleged to have been kept by the testator. In the result the 
High Court held that the circumstances connected with the 
alleged execution of the Will were involved in suspicion, and 
that the Will was not sufficiently proved ; and accordingly a 
decree was passed which set aside that of the District Judge, 
and dismissed the application for probate with costs, Against 


15 
P. C. 
1909. 
J TER Pershad 
Hannan Pc rehad, 
Mey, 11. 
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P. 0, that decree the present appeal has been brought. 

1909, On the argument of the appeal it was objected that the 

th ] examination of the three witnesses by the Court of appeal was 
i ia irregular ; but it appears that that exhmination was taken with 
the assent of both sides. It is not open, therefore, to anybody 
to complain of it now. 

It is objected, secondly, that the admiseion of the account 
books on appeal was irregular. But there is nothing to show 
that the admission was obj&cted to at the time. 

Their Lordships thus haveto face the position that, on a 
pure question of fact, the two Courts in India have differed, and 


the materials before those two Courts have not been entirely 
the same. 


The question their Lordships have to answer is, whether 
they shall advise His Majesty that the decree of the High Court 
should be reversed. That thay cannot do, unless they are 
satisfied that the decree appealed against was wrong, and they 
are not so satisfied, 

Their Lordships will humbly advise His Majesty that the 
appeal should be dismissed. The appellant will pay the costs of 
the respondent Mussammat Manna Koer, who alone defended 
the appeal. è 

Messrs. T. L. Wilson and Co: Solicitors for the Appellant. 

Messrs. Barrow, Rogers and Nevill: eSolicitors for the 
Respondent Mussammat Manna Koer. 


J. M. P, Appeal dismissed. 


N 


Present: Lord Atkinson, Lord Collins, Lord Shaw and Sir 


P. 0, Arthur Wilson. 
1909. RAJA MANESHAR BAKHSH SINGH 
d 

Maroh, 1.9 U. 
end SHADI LAL AND OTHEBS. 


[ON APPEAL FROM THE COURT oF THE JUDICIAL COMMISSIONER 
or Ounn.] 


Oudh Land Hevenuo A06,1870, Chay, VI11—SGwit on a bond enecuted by disqualified 
propristor—Indian Contract dot, (1878 ) Sec. 18— A0 VI of 1899, Bao, 2, 
Bend st aside—Decres for loan and simplo interes at reasonable rate 
—Üosts. 


In the case of a proprietor disqualifled under the provisions of the Oudh 
Land Revenue Act, 1876, whose estate was under the control of the Court of 
Wards, a lender, who knew the facts, was prima facie in a position t dominate 
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the will of the borrower within the meaning of section 16 of the Indian 
Contract Act, 1872, as amended by section 3 of Act VI of 1809. 

In a lender's action on a bond executed by a disqualified proprietor, without 
the knowledge or consent of Gourt for practically no consideration, in 
renewal of a previous bond execu in consideration of & loan : 

Held, on the evidenoe that the borrower was placed in such a condition of 
helpleasness that tho lender was in a position to dominate his will, and that he 
used that position to obtain an unfair advantage over the borrowar : 

Held, also, that the bond sued on must be set aside; that the borrower 
should pay the lender the amount actually borrowed with simple interest s$ the 
rate of 18 per cant. a year, from the date of tho first bond to the date of pay- 
ment, with proportionate costs in both Courts below on the amount decreed ; 
and that as to the rest of the costs, each party bear s own costa. 

Dhasipal Das v. Raja Mansthar Bahhsh Singh (1) followed. 

Appeal froma judgment and decree of the Court of the 
Judicial Commissioner of Oudh (May 1, 1905) affirming those of 
the Court of the Subordinate Judge of Bahraich (August 12, 1904). 

The question involved inthe appeal related to the nature 
and extent of the liability imposed on the appellant by a bond 
executed by him in favour pf the respondents or their predecessors 
in title. 

The facts, material for the purpose of this report are given 
in their Lordships’ judgment. 

Mr. Dt Gruyther, K. C, ( Mr. S. A. Kyfin with hem), for 
the Appellants, referred to Dhantfal Das v. Raja Maneshar 
Bakhsh Singh (1), atd submitted that the Courts below erred in 
putting the onus on the appellant, and that the appeal was 
entirely governed by the case cited unless the respondents would 
distinguish the present case from that case. 

Mr. G. E. A. Ross, for the Respondents: The Courts in 
India were nght in putting the onus on the appellant, and had 
distinguished in their judgments the facts of the present case 
from those of the case relied upon by the other side. There 
were concurrent findings of facts. Section 16 of the Indian 
Contract Act, 1872, and section 2 of Act VI of 1899, were 
referred to. If, however, under no circumstances 18 per cent. 
compound interest be awarded, simple interest at the same rate 
should be awarded, as it was done inthe case of Dhantpal Das 
v. Raja Maneshar Bakhsh Singh (1). In that case the money- 
lender was the appellant, and in the present one heis the 
respondent, against whom no order for costs should be made, as 
the positions here are reversed. 


(1) (1906) L. R. 88 I. A. 118, 


Baja Maneshar 
Bakhsh Singh 


t. 
Bhadi Lal. 


Lond 


May, 11. 
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Mr, De Gruyther, K. C., in reply: There could be no 
question of concurrent findings in the case, because such findings 
were based on the footing that the onus was on the appellant. 
The Courts were wrong in that respgct. If the appeal succeeds, 
the appellant should have the sual order for costs which a 
successful litigant is entitled to. 

The judgment of their Lordships was delivered by 

Lord Colling,—This is an appeal by the defendant, a dis- 
qualified proprietor under the provisions of the Oudh Land 
Revenue Act 1876, against the judgment of the Court of the 
Judicial Commissioner of Oudh, affirming a decision of the 
Subordinate Judge of Bahraich in favour of the plaintiffs suing 
to recover money secured by a bond dated the 27th January 
1896, whereby the defendant contracted to pay within two years 
to the plaintiffs (or their predecessors in title) a sum of Rs. 9,950 
with interest and compound interest at the rate of Rs. 18 per 
cent. per annum, with yearly rests. There was practically no 
consideration paid at the time of the execution of the bond, 
which was given in renewal of a previous one dated the 14th 
September 1889, the consideration for which was an advance of 
Rs. 4,000. The Raja was a person of extravagant habits, and 
when his estate was placed under the Court of Wards, as it was, 
at bis own instance, in August 1886, his debts were said to have 
amounted to about seven or eight lakhs of gupees. The bond in 
suit was given without the knowledge or consent of the Court 
after his estate had been taken over. The defence was that; in 
the circumstances, the bond ought to be treated as given under 
undue influence and as unconscionable. It was assumed both in 
the Court of first instance and in the Court of the Judicial 
Commissioner that the onus of proving undue influence was upon 
the appellant. In this respect the said decisions are directly 
opposed to that of this Board in the case of Dhantpal Das v. 
Raja Maneshar Bubhsh Singh (1), the present appellant, decided 
in respect of another loan by the then plaintiff (one Auseri Lal) 
to the present appellant while under disqualification. In that 
case—which was as nearly as possible identical in its facts with 
that under appeal, except that the moneylender was a different 
person, though the borrower was the same—their Lordships 
jn referring to the evidence, say (at p. 126) :— 

“The fair result... is that the respondent, through his 
improvidence, was in urgent need of money, and owing to his 


(1) (1906) L. B, 88 L A, 118. 
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estate being under the care of the Court of Wards, ne was in a 
helpless position. There was no fraud in the matter, and no 
pressure was put upon the respondent by Auseri Lal... to 
induce him to accept the qpnditions offered to him ,.. But 
it must be taken that the «espondent, was compelled by his 
circumstances to accept the terms which were offered to him. 

Their Lordships are of opinion that, although the respon- 
dent was left free to contract debt, yet he was under a peculiar 
disability, and placed in a position of helplessness by the fact of 
his estate being under the control of the Court of Wards, and 
they must assume that Auseri Lal, who had known the respon- 
dent for some 50 years, was aware of it. "They are therefore of 
opinion that the position of the parties was such that Auseri 


= — 


Lal was ‘in a position to dominate the will’ of the respondent : 
within the meaning of the amended section 16 of the Indian 


Contract Act. It remains to be seen whether Auseri Lal used 
that position to obtain an unfair advantage over the respondent. 

Their Lordships then draw the conclusion that the Subor- 
dinate Judge, who had found that simple interest at 18 per cent 
per anoum was not high, must be taken to have fpund that the 
charging of compound interest in the circumstances was uncon- 
scionable, a conclusion in which they deemed the Court of the 
Judicial Commissioner to have concurred, and, in the result, 
their Lordships held that the lender used his position to demand 
and obtain from thé respondent more onerous terms than were 
reasonable, and that the bond sued on must be set aside. It is 
true that the learned Judges in the present case took a different 
view of the relative position of the parties under section 16 of the 
Indian Contract Act, 1872, which in itself would be sufficient to 
account for their differing conclusion as to the proper inference 
to be drawn from facts in all essential points identical with those 
in the earlier case. Moreover, the Judicial Commissioners 
seemed to regard themselves as free to criticise, and apparently 
not to follow, the decision of their predecessors in the same 
Court in Dhampal Das’s case. Indeed, the main reasoning of 
both the learned Judges seems to be addressed to impugning 
the position expressly asserted in the judgment of this Board that, 
in the case of a disqualified proprietor whose estate was under 
the control of the Court of Wards, a lender who knew the facts 
was prima facis “in a position to dominate the will” of the 
borrower within the meaning of the amended section 16 of the 
Indian Contract Act. Of course, at the time when their 
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P. 0. judgments were delivered in this case, the judgment of this 
1909 Board in Dhantfal Das's case had not yet been delivered. 
Raja Maneaber Dealing, then, with this case on the lines laid “down by this 
‘Bakhsh Singh Board, their Lordships have no hesitation in differing from the 
Shadi “Lal. conclusions arrived at by the learned Judges in the Courts below, 
Lord Oolling, | 20d are satisfied that in this case also the borrower was placed ; 
um iin such a condition of helplessness that the lender was “ ina 
position to dominate his will," and that he used that position to 
| obtain an unfair advantage' over the appellant. 
Their Lordships wil humbly advise His Majesty that the 
appeal be allowed, that the decree of the Court of the Judicial 
Commissioner of Oudh and the decree of the Court of the 
Subordinate Judge of Bahraich be discharged, and that instead 
thereof it be ordered that the bond of the 27th January 1896 
be set aside and that the appellant pay to the respondents the 
sum of Rs. 4,000 with simple interest at the rate of 18 per cent. 
a year from the 14th September 1889 to the date of payment, 
with proportionate costs in both Courts below on the amount 
decreed, to be settled by the Judicial Commissioner in case of 
difference, and that as to the rest each party bear his own costs. 
The respondents will pay the costs of the appeal. 
Messrs, T. L. Wilson & Co.: Appellant’s Solicitors. 
Messrs. Barrow, Rogers and Nevill : Respondents’ Solicitors. 


J. M. P. Appeal allowed. 
6 


CRIMINAL REVISION. 


Before Mr. Fustice Harington and Mr. Fustice Brett. 
BIBHUTY MOHUN ROY 


v 


1903, DASIMONI DASSI.* 


December, 28. Reopening a Criminal case disposed of in defanlt of appoarance—Inherent 
power of Court to reksar—Judg mont signed and sealed— Criminal Proos- 
dure Code ( An V of 1808), Boo, 440. 


The Court has power to reopen and dispose of a Oriminal oase which has 
been previously disposed of in default of appearance. 

The Oourt may under section 440 of the Criminal Procedure Oode 
determine the questions raised without hearing counsel or pleader on either 
side, but where it has not done so, but merely disposed of the case in 


* (riminal Revision No. 806 of 1909. 
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default of appear&noe, the Oonrt has power to restore the case and hear and CRIMINAL. 


determine it, 1903. 
In ra Gibboxd (1) and Q. X. v, Fow (3) distinguished, -~ 
Í Moh 
Rale obtained by the accused. iiid S Mà 
Desimoni Dasi. 


Case of cheating, sectiom 420 Indian Penal Code. 

The material facts and arguments appear from the judgment. 

Mr. Pugh, Babus Atulya Charan Bose and Hemendra Nath 
Mitter for the Petitioner. 

Mr. Douglas White for the Crown, 

The following judgment was delivered : 

In this case a Rule was issued calling upon the District 
Magistrate to show cause why the conviction and sentence should 
not be set aside on the ground that the appellate Court did not 
find that there was evidence on which the petitioner could 
properly be convicted. 

This Rule appeared in the paper for hearing on the 3rd of 
November and on that day an order was made by the learned 
Judges of the Criminal Bench in these terms. ‘ No body appear- 
ing to support this Rule, it is discharged.” 

On the 7th of November, an application was made to the 
same learned Judges asking that the case might be restored to 
the list and heard and determined upon the merits. Accordingly 
the case was restored to the list and it came on for hearing before 
this Court. On the case being called on, a preliminary objection 
was taken by Mr. Douglas White who appeared to show cause 
against the Rule to the effect that this Court had no jurisdiction 
to deal with the Rule because it had already been discharged by 
the Criminal Appellate Bench and he cited in support of his 

"preliminary objection the case Jn re Gibbons (1). 

In support of the Rule Mr. Pugh contended that the order 
of discharge was in effect set aside by the order restoring the 
case to the list, secondly that the Court had an inherent jurisdic- 
tion to alter its judgment until the order had been drawn up 
and sealed, and, ¢h:rd/y, the case ought to be heard because there 
had been no hearing upon the merits. 

The second of these contentions, namely, that there was juris- 
diction to alter the judgment at any time before the order' was 
drawn up and sealed, was supported by the case of Queen 
Empress v. Lalit Tewari (3), but all we can say on this point is 
that there was not brought to our notice any section br 'any: act 


— c a 
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(1) (1888) I. L, B. 14 Calo, 42. (8) (1885) I. L. B, 10 Bom. 174, 
(8) (1898) I. L. R. BL AIL 117, 


$2 


ORIMIXAL, 
1902, 
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Bibhuty Mohun Boy 
v. 
Desimoni Dassi, 
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or any rule having the force of law which provides that such an 
order as that under notice requires to be sealed. That being so 
we think that that ground, on the materials which are placed 
before us in argument, fails. But the substantial question is 
whether we have the jurisdiction,to re-open the rule, the order 
of discharge having been made merely in default of appearance. 
We have referred to the cases decided on this point both in this 
country and in England. There is abundant authority for the 
proposition that the Court in India cannot review or alter its 
own judgment in a Criminal case; see /n re Gibbons (1) and the 
Queen Empress v. Fox (2). 

` We are however uhable to find in this country any authority 
for the proposition that there is no jurisdiction to hear and deter- 
mine a Criminal case which has not been heard and determined 


‘ on the merits. The two cases to which we have referred were 


heard and determined and the Court had given a judgment in 


' each. On this ground these cases are distinguishable from the 
' present case which has not been heard and determined and in 


which no judgment has been given. The English cases dealing 
with the practice as regards Rules and motions, areto the effect 
that the Court will not re-open a Rule when it has been disposed 
of after hearing. See Phillips v. Weyman (3), but notwith- 
standing that rule there is one case atleast in which a rule 
discharged under a misapprehension of fact was allowed to be 
re-opened on a fresh motion; see Cooper v* Fagger (4). 

These and the two cases to which we have last referred, lead us 
tothe view that the proposition that there is no inherent power of 
the Court to re-open a Rule, which has not been disposed of 


on a consideration of the grounds of the Rule, cannot be: 


sustained, and we have been able to find no ease decided either 
in this country orin England which lays down the proposition 
that the Court is precluded from hearing, determining and 
giving a judgment in a case merely because it has made an 
order disposing of it in default of appearance. The language 
of the English cases is inconsistent with such proposition. The 
case of Walker v. Budden (5) appears to recognise the power 
of the Court to re-hear a case which has been determined even 
in the absence of only one of the parties. In the present case 
there has been no judgment. The Court has not considered 
the grounds on which the Rule wa$ granted. It has not come 


(1) (1886) I; L. R. 14 Calo. 48, (2) (1885) I, L. R. 10 Bom, 176. 
(2) 2 Ohitty 285. (4) 1 Ohitty 445, (5) (1879) 5 Q. B, D. 967, 
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to the conclusion whether all or any of those grounds fail. It 
was open to the Court under the provisions of section 440 of 
the Code of Criminal Procedure to determine the questions 
raised by the rule withok hearing counsel or pleader for or 
against the rule, This, the learned J udges did not do, for it 
appears on the face of their order that the order was made only 
because no one appeared. 

Under these circumstances, we think the Court had the 
power to order the case to be restored tb the list and heard. We 
hold, therefore, that we have jurisdiction to hear, to determine 
and to give a judgment in this case. «We do not re-hear it 
because it has never been heard nor do we review the judgment 
because no judgment has ever been given. 

The preliminary objection is over-ruled. 

[Their Lordships then dealt with the merits of the case and 
discharged the rule.] 

N. X. B. ; Rule discharged. 


APPELLATE CIVIL. 
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Before the, Hon'ble Sir Lawrence Fenkins, K. C. I. E, Chief 
Justice and Mr. Fustice Mookerjee. 
MUSST. KETKI AND OTHERS 
v. 
DINABANDHU PATNAIK. * 
Mortgage— FHedemyption-—Aooretion— Cieil Procedure Cedo, ( Aot XIV of 1888), 
. Seo. 48 


When the usufructuary mortgages of a property during the continuance 
of hus mortgage, took a conditional mortgage of the holding of a tenant and 
after the expiry of his own mortgage, foreclosed the tenant, his mortgagor is 


entitled to treat the holding asan accretion and recover possession upon 


payment of what is due on the usufructuary mortgage and the mortgage by 
way of conditional sale. 

A plaintiff is entitled notwithstanding section 43, Civil Procedure Code, 
to maintain different sulta in respect of different parcels of land for which 
there are different causes of action, althongh he sets up an alternativo claim 
common to all the different suits. 

Appeals by the Defendante. 


Suite for possession. 


* Appeals Nos. 76 and 77 of 1908 under section 15 of the Letters Patent 
against the judgment of Hon'ble Mr. Justice Does, in Appeals from Appellate 
Decrees Nos, 740, 741 and 742 of 1907. 
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The facts appear sufficiently from the judgment of Mr. 
justice Doss which was as follows : . 

Doss J.— This, and thetwo other analogous appeals, are 
from three judgments of the Subordihate Judge of Sumbalpore, 
dated the 3rd of January 1907 affitming the judgments of the 
Munsiff of that place dated the 15th of September 1906, in 
three suits by the plaintiff to recover possession of the occupancy 
holdings. There was a fourth suit by the same plaintiff against 
these defendants for posfession of a house. But no appeal has 
been preferred to this Court from the judgment of the Court 
below in that suit. All these four suits were brought on the 
same date, that is, the 18th of June 1906. It appears that one 
Saraswati was the gaontta and lambardar of a five anna 4 pie 
share in village Kinghati. She executed on the 18th of June a 
usufructuary mortgage of this share and of the house belonging 
to her for a period of five years in favour of Lokenath Acharjee 
and his son Padmanav defendant No.1. During the currency 
of this mortgage the mortgagees took a mortgage by way of 
conditional sale of an occupancy holding of atenant, on the 
1oth of April 1897, and foreclosed it on the 4th of October 1902. 
This holding forms thesubject matter of suit No. 268. On the 
same day the mortgagees purchased another occupancy holding 
and that forms the subject-matter of suit No. 269. On the 
8th of May 1897, they purchased a third holding and that forms 
the subject of suit No. 271. On the rath of March 1901, 
Saraswati conveyed her rights and interests in the village to the 
plaintiff. On the 4th of May 1901, the plaintiff privately paid 
the balance of the mortgage money to the defendants and 
redeemed the mortgage. On the 18th of June 1906, the plaintiff 
brought these four suits. Suit No. 268 was based upon the 
allegation, that the tenant had no right to mortgage by way of 
conditional sale, the holding to the defendants without the 
consent of the Saraswati the then landlord. Suit No. 269 and 
suit No. 271 were based upon the allegation that the respective 
tenants of the holding had no right to transfer their holdings to 
the defendants without the consent of the landlord. Plaintiff 
then claimed in all the three suits that by reason of such transfers 
the then landlord and after purchase of the share of the village 
by the plaintiff, the plaintiff himself had become entitled to 
obtain possession of these holdings. The fourth suit which is 
not under appeal and which was for the possession of the house 
was brought upon the ground that the house had been included 
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in the usufructuary mortgage and that after redemption the 
mortgagee had refused to deliver up possession thereof to the 
plaintiff. Thé suits in respect of the holdings were also based 
upon the alternative ground, namely that the mortgagees having 
acquired those holdings during the currency of the mortgage, by 
virtue of their position as mortgagees of the village, in equity 
they were not entitled to retain possession of them after the 
village had been redeemed by the plaintiff. Both the Courts 
below have given the plaintiff a decree for possession in all the 
four suits subject to payment by the plaintiff to the defendants a 
certain sum in each of the three suits concerning the holdings. 

The fresh contention raised on behalf of the defendants 
appellants, is that all the three suits except the one which was 
the first according to serial number borne by them are barred 
by the provisions of section 43 of the Civil Procedure Code, 
although the four suits, as I have already said were instituted on 
one and the same day. 

Now in the first place, this objection was not taken in any 
of the written statements filed on behalf of the defendants and 
was not raised until after suit No, 268 had been decided. This 
latter suit was decided on the 8th of August 1906, and, the 
objection was not raised until the 6th of September of that 
year. Then again, having régatd to the nature of the suit, I do 
not think that section 43 of the Civil Procedure Code is appli- 
cable. Suit No 268 was brought as I have said, for recovery of 
possession of the holding on the ground that it had been mort- 
gaged by the tenant without the consent of the landlord. The 
cause of action in respect of that holding arose on the day the 
' mortgage was executed, that is, on the roth of April 1897, and 
the landlord would have bad a right to recover possession of that 
holding if she had chosen to do so, even before the redemption 
of the mortgage. Similarly the cause of action in suit No. 269 
in respect of the holding which was purchased by the motgagees 
on that date, arose on that date, and if the landlord bad chosen 
to sue for possession of these holdings he would have had to 
bring two suits, one in respect of each holding. All that section 
43 of the Civil Procedure Code says is that the plaintiff must 
indude in the suit the whole claim arising out of the same 
cause of action, and that if he relinquishes a portion of that 
claim he can not afterwards bring a separate suit in respect of 
it. It does not say that two causes of action must be included 
in thesame suit. The holding which forms the subject matter 


— 


THE OALOUTTA LAW JOURNAL, VoL. X. 


of suit No. 271 was not purchased until the 8th of May 1897, 
and the cause of action for possession of that bolding could 
under no circumstances be said to have arisen before the 
transfer of that holding. Although go doubt in the opinion of 
the Courts below the plaintiff;?^had not succeeded in substan- 
tiating his right upon the first branch of his case founded upon 
the allegation of unathorised transfer, still that was the case of 
the plaintiff and was the case which he insisted upon when he 
went to trial in these suits And the test to apply, in order to 
see whether section 43 of the Civil Procedure Code bars a 
particular suit or not, is to have regard to the nature of the suit 
as laid in the plaint and not to the case which the plaintiff 
ultimately succeeds in proving because section 43 of the Civil 
Procedure Code is in bar of a trialand it isno use in applylng 


“that bar after the trial is finished. Moreover, it seems to me, 


that section 43 of the- Civil Procedure Code would not be 
applicable to the suits based on the alternative grounds because 
the facts which together constitute the cause of action in each 
of three suits are not precisely the same. | think, therefore, 
that section 43 of the Civil Procedure Code does not apply to 
these suits. 

In the second place it has been contended that these suits 
for recovery of possession are not maintainable and that the 
only suit properly open to the plaintiff was a suit for redemp- 
tion of the mortgage in which suit, it is said, the plaintiff 
could have asked for possession of these holdings. Now to my 
mind, the most conclusive answer to that objection is that the 
mortgage has already been redeemed. "These holdings are no 
longer subject to any mortgage at all: and itis very doubtful 
whether they were ever subject to any mortgageat all. There- 
fore, the form in which the present suits have been brought is 
the only form in which the plaintiff could have brought these 
suits for recovery of possession of the holdings in question. 

For these reason I am of opinion that the judgment of the 
Court below should! be affirmed and this appeal should be 
dismissed with costs. 

This judgment will govern the analogous appeals Nos. 
741 and 742 which are accordingly dismissed with costs. 

Against this decision the defendants appealed under section 
15 of the latters patent. 

Babu Vorendra Chandra Ghosh for the Appellants. 

Babu Pramatha Nath Sen for the Respondent. 
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The judgment of the Court was dehvered by 

Jenkins C. J.—Three objections have been urged before 

us: first, it is*said that section 43 of the Civil Procedure Code 
of 1882 stands in the way, of the plaintiff. But in our opinion 
that clearly is not so. The, plaintiff as he framed his claim 
was certainly entitled to bring four separate suits, and it in no 
way interfered with that right ; that as an alternative claim he 
set up a title that was common to all the four separate pieces 
. of land. : 
Then it is said that at any rate the title by way of accretion 
is bad, because the property was acquired after redemption. But 
though the foreclosure was after redemptión in the principal suit 
the mortgage on which the foreclosure was based was prior to 
that redemption, and it has not been suggested before us that 
the right acquired under this mortgage was not properly treated 
as an accretion. But ifthat be conceded then it follows that 
what was acquired under the foreclosure must follow suit. 

Lastly, the objection is taken that an account should have 
been directed for the purpose of ascertaining what is properly 
payable by the plaintiff. We think that the dirgction that has 
been given substantially meets the justice of the case, 

The result is that we dismiss these appeals with costs. 

5 Appeals dismissed, 
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Before The Hon'ble Sir Lawrence ¥enkins, K. C. LE Chief 
Justice and Mr. Fustice Mookerzee. 


RAM CHARAN PAL CHOWDHURY AND OTHERS 
v. 
SRIMATI EKADASHI DASI AND OTHERS.” 


Bengal Tenancy Aot (VILIof 1885), Seo. 20— Co-sharer landlord—Enkanco. 
mont Qf reni. 


Section 29 of the Bengal Tenancy Act is quite as much applicable to con- 


tracts for enhancement of rent by co-sharer landlords as to those by sole 


landlords, 
Appeals by the Plaintiffs. 
Suits for arrears of rent. 
The material facts appear from the judgment of Brett J. 
which was as follows: 
* Letters Patent Appeals Nos. 90 to 02 of 1907 against the decision 


of 
Hon'ble Mr, Justice Brett in Appeals from Appellate Decrees Nos, 54 to 56 of 


1906, dated the 17th June 1907. 
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Brett J.—These three appeals arise out of three suits 
brought by the plaintiffs to recover rents for the,years 1305 to 
1308 from the defendants. In the Courts below the question 
was raised whether the plaintiffs weye entitled to rents at the 
rates claimed because they had*in 1299 enhanced the original 
rentals beyond the limits fixed by the provisions of section 29 
of the Bengal Tenancy Act. 

The Court of first instance after a remand came to the con- 
clusion that the plaintiffs had enhanced the rents in 1299 beyond 
the limit provided by section 29 of the Bengal Tenancy Act. 
The plaintiffs then appear to have set up in opposition to this 
ground of defence two contentions—one was that at the time 
of the commencement of the tenancy there had been an agree- 
ment by which the tenants had consented to the enbancement 
in 1299 of the rentals up to the rate claimed in the suit: the 
other was that under proviso 1 to section 29 of the Act the 
plaintiffs were entitled to recover the rents at the rate claimed 
because they had been realising rents at that rate for a conti- 
nuous period of not less than 3 years immediately preceding the 
period for whieh the rent is claimed in the present suit. 

The lower Courts have found that the plaintiffs have failed 
to prove that there was any such agreement as that alleged at 
the time of the creation of the tenancy ; also that the plaintiffs 
have failed by their evidence to substantiate the contention that 
they had been recovering rent at the rates claimed for a conti- 
nuous period of not less than 3 years immediately preceding the 
period for which the rent was claimed. 

Both the lower Courts have accordingly given the plaintiffs 
a decree for recovery of rents for the years in suit at the rates 
admitted by the raiyats. 

The plaintifs have appealed and in support of the appeal 
a novel contention has been advanced by the learned vakil who 
appears on their behalf. It isthis. He argues that as his clients 
are co-sharer landlords therefore on the authority of the rulings 
of this Court in the cases of Bent Madhub Roy v. Faod Ali 
Secar (1), Fogendra Nath Ghose v. Paban Chandra Ghose (2) 
and Bhabatarini Dasi v. Ekabbar Malita (3), they are not bound 
by the provisions of the Bengal Tenancy Act as regards their 
relations with their tenants. I am unable to accept this as a 
sound contention. Ali that the cases to which the learned 


(1) (1890) I. L. B. 17 Calo. 890 (8) (1904) 8 O. W. N. 473, 
(8) (1900) 5 O. L. J. 235 F, B. 
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pleader has referred have gone so far as to lay down that the O1VIL, 
provisions of the Bengal Tenancy Act do not apply to a suit for 1900. 
rent brought by the co-sharer landlord. The correctness of the 
decision in the case of Fogendra Nath Ghose v. Paban Chandra Ohowdhury 
Ghose (1) was doubted by the Judges who referred to the Full gumati Ekadashi 
Bench the case of BAabatarini Dasi v. Ekabbar Makta (2). But Dasi. 
the latter case was disposed of on another ground and that Brett, J. 
question was not decided. For the purposes of the present 
appeals however this question is of little importance as the con- 
tention of the learned pleader goes far beyond what was held in 
any of the cases to which he had referred. I am unable to accept |) 
as correct his contention that the relations between co-sharer 
landlords and their tenants are not governed by the provisions 
of the Bengal Tenancy Act. The Act was framed for the 
purpose of determining the law regulating the relations between 
landlords and their tenants, and there can be in my opinion no, 
doubt that the provisions of the Act, of which section 29 is one, 
govern the relations between co-sharer landlords and their 
tenants just as much as they govern the relations between sole' 
landlords and their tenants. . | 

As this is the only point urged in support of the appeals, 
the appeals fail, the appeals are dismissed with costa. 

Against this decision the plaintiffs appealed under section 15 
of the Letters Patent. 

Mr. A. Chaudhuri and Babu Nando Lal Sarkar for the 
Appellants. 

Dr. Priya Nath Sen for the Respondents. 

The judgment of the Court was delivered by 

Jenkins C. J.— We dismiss these appeals with costs. 

Appeals dismissed. 
(1) (1904) 8 O. W.N. 472. (2) (1906) 50. L, J. 288, 


Before the Hon'ble Sir Lawrence Fenkins, K. C. T. B, Chief 
Fustice and Mr. Fustice Mookerzee. 
SONATAN SHEIKH 


Ü OIVIL. 
CHAKU SHEIKH.* i 1909. 
Bengal Tenancy Act (VIII of 1885), Sok, ITI, Art, §—Limitation— Oooupanoy Juna 2. 


rig ki— Dispossestion— Ad rerse possession. * 
When a person entered into possession of an occupancy holding by sales 


* Letters Patent Appeal No 59 of 1908, agminst the decision of Hon'ble, 
Mr, Justice Brett in Appeal from Appellate Decree No, 48 of 1907, 
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sion of the tenant and subsequently claimed a title in himself and obtained 
recognition from the landlord, the case was ono of adverse possession and not 
dispossession and the two years’ limitation prescribed by Art. 8, Sch. ITI of the 
Bengal Tenancy Act has no application. 


Appeal by the Defendant No; M 
Suit for recovery of possession. 


The matetial facts appear from the judgment of Brett J. 
which was as follows : 


Brett J.—After hearing the learned vakils on both sides 
I am of opinion that the appeal must be decreed. 

The only question raised before the lower appellate Court 
was one of limitation, the question being whether 2 years 
special limitation as provided by the Bengal Tenancy Act applied 
or whether the ordinary limitation of 12 years. 

The Court of first instance held that the 12 years limitation 
applied. The lower appellate Court on the contrary held that 
it was governed by the two years limitation. 

The plaintiff's case was that the land in suit originally 
formed part of his holding and that he allowed the defendant to 
build a house onit onthe understanding that he should pay a 
certain rent. The defendant built the house and afterwards refused 
to pay rent to the plaintiff. He then wentto the superior 
landlord, obtained a settlement of the land from hlm and since 
then has been paying rent to the superior landlord. 

The lower appellate Court held that*these acts on the part 
of the defendant constituted dispossession of the plaintiff by 
the landlord or the landlord's agents. In my opinion this view 
is not correct in law. The facts admitted and proved are 
that the defendant was let into possession of the land by the 
plaintiff and it was only after he had been so let into possession 
and had built his house on the land that he denied the plaintiff's 
title and thereby dispossessed him. The defendant afterwards 
obtained a settlement from the landlord but in so doing he 
real sought the assistance of the landlord to maintain the 
ouster which he had effected. The ouster was not in fact 
brought about by landlord or by the defendant in aid of the 
landlord. 

In my opinion the view taken by the lower appellate Court 
is not in accordance with law and I therefore set aside the 
judgment and decree of the lower appellate Court and restore 
the judgment and decree of the Court ‘of first instance 
with costs. 
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The appeal is decreed with coste. = - 
Against thit decision the defendant No. 1 appealed under 
seotion 15 of the Letters Patent. 


Babu Hari Charan SarkheNfor the Appellant. 
Babu Ram Chandra Mosumdar for the Respondent. 
The judgment of the Court was delivered by 


Jenkins C, J.—The finding of the Court of the first ins- 
tance is that the defendant appellant entered into possession of 
the land in suit with the permission of the plaintiff. That 
finding has not been controverted by the Judge of the lower 
appellate Court; but he has applied to the conduct of the 
defendant appellant a legal term which was not properly appli- 
cable, for he has described his conduct as amounting to a 
“ dispossession” of the plaintif. In truth there was no 
" dispossession" but merely "adverse possession.” In the 
circumstances Mr. Justice Brett was perfectly right in the 
conclusion at which he arrived. We must, therefore, dismiss 
this appeal with costs. 


Appeal dismissed. 


Before Mr. Fustice Mookeryee and Mr. Fustice Carnduf. 
BECHU SINGH AND ANOTHER | 


v. 
BICHARAM SAHU.* 


Mortgage suti —Oonsant decree, directing, in oase of non-payment, a sala of the 

morigagod property and recocsry of mortgage money in omocution— Realisa- 

: tion of balance from ths person and othor yroperiias of the mortgagors — 

Separates mil to enforce compromise, Vf sscessary— Transfor of Property 

Aot (IV af 1882), Soos 88, 89—Order absolute, Court's power to wake— 

Order absolute for sale, appeal—Cicll Procedure Code (Act V of 1908), 

Order XXXIV, Rules d and 5—Cicil Procedure Cose (Act XIV of 1889), 

Sac. 540—Inherent power of Court to do jstioe— Publio policy, watring 
advantage. 

An application for an order absolute under section 80 of the Transfer of 
Property Aot is not an application for execution of a decree, and the order 
absolute is itealf not an order in execution proceedings, and is in ita essence 
the final decree for sale‘and is consequently appealable as such, 

Abibunnissa Bibos v. Roop Lal Das (l), Srikaata Pal v. Yoasuddin (3), 


*A m Onginal Order No 389 of 1907, against an order of Babu 
Jogendis Nath MI Mitter, Subordinate Judge of Shahabad, dated the 12th January 
1907. 

(1) (1897) L L. B, 25 Calo, 183. (2) (1897) 10. W. N. OOIX. 
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Pranatha Chandra v. Khora Mohan (1), Syo4 Alehdi Hossain v. Besokan 
Koer (3), Oharu Chandra Aliter v. Vagirath Prasad (8), Kedar Nath Hacra v. 
Narendra Nath Hoy (4) and Hari Prasad Singh v. Surendra Mohan Sarkar (5) 
referred to and followed. 

Kedar Nath v, Lalji Sahai (6) and qe Behari Lal v. Nagoshar Lal (7) 
dissented from, 

Where a compromise decree directs the sale of the mortgaged properties in 
execution in the event of the failure of the mortgagors to pay two consecutive 
instalments and this contingency has happened and where the compromise 
decree has never been varied but the mortgagees merely seek to enforce it 
strictly according to its terms, they are entitled to execute the decree without 
recourse to another suit. 

Kashi Prasad v. Shoo Sahai (8) distinguished. 

Bection 89 of the Transfer of Property Act authorises the Court to make an 
order absolute only in cases under section 88, and in the event of non-payment 
of the sum determined under that section as due to the mortgagoes. The 
characteristic of a decree under section 88 of the Transfer of Property Act is 
that the entire sum due is made payable on a day specified ; a decree for 
payment by instalments is not contemplated by the Aot; unless the entire 
amount specifled as payable is brought into Oourt for payment to the mortgages, 
the latter is entitled toan order absolute, as the mortgagee is not bound to 
accept any sum in part satisfaction of his decree. A consent decree which lacks 
these essential characteristics is not a deoroe in accordance with section 88 of 
the Act, and as mich a decree is not contemplated by sectaon 88, the provisions 
af section 89 are not applicable thereto, 

Brojo Lal v, Tara Prasanna (0), Ram Kamilessari v. Sukha Singh (10), 
Cotton v. Goodwin (11) Disen v, Olark (19) and Chander Cawnl v. Jodoo 
Nath (18) referred to. 

There is nothing to prevent the parties to a litration from waiving an 
advantage of a particular law or rule, if that law or ruleis not based ona 
ground of public policy and is intended solely for the benefit and protection of 
an individual m his private capacity. 

Ashutosh Sihdar v. Bakari Lal Kirtuxia (14) referred to. : 

A consent decree directing payment by instalments, is perfectly valid in 
law, though itis not covered by section 88 and though the provisions of 
section 89 of the Transfer of Property Act are consequently inapplicable to 16. 

Abir Pramanik v. Jakor Mahomed (15) referred to, 

AjudAia Pershad v. Baldev Singh (16) explained. 

(1) (1902) I. L. R. 29 Oalc. 651. 


(8) (1904) A. O, D, No, 88 of 1905 (decided by Brett and Mitter JJ, on 
December 33. 


(8) (1908) A, O. D. No. 553 of 1907 decided by Mitter and Oaspersx JJ. on 
16th March 1908. 

(4) (1903) A. O. D. No. 75 of 1903 decided by Maclean O. J. and Stevens J. 
on the 25th Au 1902. 


(5) A O. D. No. 564 of. 1908 decided by Oesperm and Doss JJ. on the 
Tih December 1908. 


(8) (1889) I. L. R. 12 All. 61 F. B. (11) (1840)7 M. and W. 147. 


(7) (1890) I. L.R 18 All, 278, (12) (1848) 5 C. B. 885; 75 B B. 747. 
(8) (18980) L L B. 19 AlL 188, (18) (1878) L L. R. 8 Calc. 468. 

(9) (1905) 5 O.L J. 188 (198). (14) (1907) 6 0. L. J. (835). 
(10) (1903) 70. W. N. 172. (15) (1907) 11 O, W. N. 879. 


(16) (1894) I, L, B, a1 Oslo, 818, 
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The Oourt has, where the olroumstanoes require it, an inherent power to do 
that justice fog the administration of which it alone exists; and where the 
Legnalature has provided no procedure to be followed in cases which must and 
do arise, the Oofirts must be taken to have inherent power to decide the question 
of procedure and, 1f necessary, to Prenat a prooedure for themselves. 

Panchanan Singha Hoy v. Dwarka Nath Roy (1), Hukum Chand Baid v. 
Kamalanand Singh (3), Rasih Lall Dati v.Bidh« Mukhi Dasi (8). Gurdeo 
Bingh v. Chandrikah Singh (4) and Giridhari v. Kanhatya Lal (5) refaried 
to and followed. 

The Transfer of Property Act in so far at any rate asit relates to the 
procedure in mortgage suits, is not a complete Oode, It makes no provimon for 
decrees by consent and is necessarily silent upon the question of the procedure 
to be followed for orders absolute when such a decree has been made. This, 
however, does not shew that the Legislature intended by imploation to exclude 
decrees by consent in the case of mortgage sults. 

In @ case of this description, where the mortgagee decree-holder applies for 
an order absolute upon notice to the judgment-debtor, the Gourt ought to 
entertain the appHostion and make the necessary order, The object of an order 
absolute is to afford to the mortgagor an opportunity to shew that the prelimi- 
nary decree has been satisfied, An application for an order absolute 1s entirely 
for the benefit of the mortgagor, upon the principle that when a conditional 
decree has been made, the dearee-holder ought not to be ordinarily allowed 
without previous notice to the judgment-debtor to take out execution on the 
allegation that the condition or contingency has been fulfilled. 

Guden Deri v. Sovaram dgarwallak (6), Jogendra Ohandra v, Sham 
Das (T), Bibi Tasliman v. Llarihar Makto (8) referred to. 

A Oourt inthe administration of justice will not refuse an application, 
which on the merits it ought to grant, and in law can grant, simply beoguse the 
applicant asks the Oouft to exercise its admitted powers under a wrong seotion. 
Judicial procedure has been framed for the furtherance of justice and not to 
defeat it and tbe Oourt cannot refuse to act in aid of justice on merely 
techmeal grounds, 

Tribeni Sahu v, Bhagwat Buw (9) referred to and followed. 

The Court in dealing with the application for an order absolute must be 
guided by conmderation as to whether auy delay on the part of the mortgages 
has not been unreasonable so as to bring it within the rules applied in such 
cases by Oourts of Equity. It could be quite open to the Oourt in a case where 
an, application for order absolute m made with a view to defeat the operation 
of the law of limitation, to consider whether the applicant should be assisted 
to attain his purpose. 


Appeal by the Judgment-debtors, mortgagors. 
Application for an order absolute of a mortgage-decree by 
consent. 


(1) (1005) B 0. L.J 29. (5) (1892) L L, B. 15 Alk 59 

(8) (1905) 3 O. L. J. 67. c) (1906) 10 0. W.'N. 806. 

(B) (1906) 10 O. W. N. 719, (1909) 9 O. L. J. 371 (277) 

(4) (1907) 5 O.L J. 011 (8) (1904) I. L. R. 82 Oulo, 253. 
(B) (1907) L L, B, 34 Oslo, 1087 (1061) F. B, 
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The facts of the case appear fully from the judgment. 
Babu Chandra Sekhar Prasad Singh for the Appellants. 
Dr. Rash Behary Ghose and Babus Luchms Narayan Singh 
and Kukoant Sahay for the Respondent. 
C. A, V. 
The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of some of the 
defendants in a mortgage suit, described as the judgment-debtors, 
against an order absolute fór sale made under section 89 of the 
Transfer of Property Act. So far back as 1897, the mortgagees 
sued to enforce the secufities executed in their favour on the 


, 6th July and 5th September 1893. The Court of first instance 


made the usual mortgage decree on the 2sth November 1897. 
An appeal was then preferred to this Court and during the 
pendency of the appeal the plaintiffs and defendants settled the 
matter in controversy between them. On application to this Court, 
the decree of the Court of first instance was discharged, and a 
fresh decree was drawn up in accordance with the terms of the 
compromise, under which the appellants mortgagors agreed to 
pay Rs. 12,151 with interest, in several instalments. The com- 
promise further provided that in case of non-payment of any two 
consecutive instalments, the mortgagees would be entitled to 
realise the entire decreetal money with interest at 12 per cent. 
per annum. It was explicitly stated also that éhe sum due was 
to be realised by sale of the mortgaged property in execution of 
the decree and if the sale proceeds of the mortgaged properties 
proved insufficient, the mortgagees were to be entitled to realise 
the balance of the decree from the person and other properties 
of the defendants. This consent decree was made on the 8th 
May 1899. On the 15th June 1906, the mortgagees applied to 
the Subordinate Judge for an order absolute under section 89 
of the Transfer of Property Act, on the allegation that three of 
the instalments had been regularly paid but default had been 
made in the payment of the subsequent instalments. The defen- 
dants mortgagors opposed the application on the ground that 
the plaintiffs bad no right to obtain an order absolute, and that 
it was obligatory upon them to institute a separate suit to 
enforce the compromise, although it was embodied in-the decree. 
The Subordinate Judge over-ruled these objections and on the 
12th January 1907 made the decree absolute. The mortgagors 
have now appealed to this Court and on their behalf it has been 
contended, “rst, that the sole remedy of the mortgagees is to sue 
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upon the compromise, and, secondly, that they are not entitled 
to ask for ap order absolute under section 89 of the Transfer of 
Property Áct, the provisions of which apply only to a decree 
made in strict accordance with section 88. In answer to this 
argument, it has been contehded on behalf of the respondents 
mortgagees, frst, that the appeal is incompetent inasmuch as 
it has been preferred as an ‘appeal from an order in execution 
proceedings and court-fees paid on the memorandum of appeal 
on that footing ; and second/y that the Court has inherent power 
to make an order absolute when the mortgagee asks for such an 
order, even though the decree is not strictly in accordance with 
section 88 of the Transfer of Property Act. We must first con- 
sider the preliminary objection taken by the respondents as to 
the competency of the appeal and then examine the validity of 
the grounds on the merits urged by the appellants as well as 
the respondents. 

As regards the preliminary objection to the competency of 
the appeal, the answer must depend on the true nature of an 
order absolute for sale under section 89 of the Transfer of Pro- 
perty Act. If it is treated as the final orden in the suit, it is 
in the nature of a decree, and in this view, an appeal by which 
its propriety is questioned, must be regarded as an appeal against 
an original decree, and the court-fees ‘on the memorandum of 
appeal should accordingly be paid ad valortm. On the other 
hand, if the decre® nisiin a mortgage suit be treated as the final 
decree which terminates the litigation and the order absolute 
as merely the initial order in proceedings in execution of the 
decree nist, an appeal against an order absolute would rightly be 
"deemed an appeal from an original order and court-fees would 
have to be paid on the memorandum of appeal accordingly. The 
former of these conflicting views was adopted by this Court in 
the case of AAtkunnissa Bribes v. Roop Lal Das (1), while the 
latter was adopted by the Allahabad High Court in Kedar Nath 
v. Lalji Sakat (a) and Oudh Bekari Lalvw. Nageshar Lal (3). 
- The view taken by this Court in the case mentioned has been 
consistently followed for many years past. Thus in Srikanto Pal 
v. Yeasuddin (4), it was ruled that an appeal against an order 
absolute in a mortgage suit is not an appeal against an order 
under section 244, Code of Civil Procedure ; the Court further 
declined to allow the appellant an opportunity to amend the 


(1) (1807) T. L. R. 95 Oslo, 183. (3) (1890) I. L. B 18 All. 278, 
(2) (1889) I. L. R, 13 All, 61 F. B. (4) (1897) 1 0. W. N. CCIX. 
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memorandum of appeal and to pay additional Court-fees at the 
hearing. Again in Pramatha Chandra v. KhetragMohan (1) it 
was ruled that proceedings under section 89 of the Transfer of 
Property Act are proceedings, not, in execution of a decree, 
but in continuation of the original’ suit, and an appeal from 
an order absolute made under that section lies under the 
provisions of section 5áo of thé Code of Civil Procedure as 
an appeal from original decree. Precisely to the same effect 
are the decisions in Syed. Mehat Hossain v. Beechan Koer (2), 
Charu Chandra Mitter v. Vagiratha Prasad (3), Kedar Nath 
Hasra v. Narendra Nath Roy (4) and Hari Prasad Singh v. 
Surendra Mohon Sarkar (5). In all these cases, time was allowed 
to the appellant, who had misdescribed the appeal and filed it 
on a memorandum bearing insufficient Court fees, to enable him 
to comply with the orders of this Court. In one instance, the 
order was not carried out and the appeal was dismissed. In 
the other instances, the order was carried out and the appeals 
were heard on the merits. We further find that in one 
case Moulaot Mahata v. Doman Singh (6) when the appeal 
was admitted, the question of its competency was reserved ; 
but at the hearing, the attention of the Court does not appear 
to have beeninvited to the point andthe appeal was dismissed 
on the merits, Itis clear, therefore, that although in some of 
the earliest cases, as for instance in 4judhia Pershad v. Baldeo 
Singh (7) which was heard as an appeal from order, the point 
was overlooked, ever since the decision of this Court in 
Akikunnissa Bibee v. Roop Lal Das (8), the rule has been uni- 
formly followed that an order absolute for sale under section 89 
of the Transfer of Property Act is a decree and appealable 
assuch. In our opinion, there can be no question that upon 
a true construction of section 89 of the Transfer of Property 
Act, this view is right, and we are unable to adopt the 
contrary rule laid down by the High Court of Allahabad. 


(1) (1903) I. L. R. 29 Calo. 651. 


(8; Appeal from Original Decree No. 88 of 1905 decided by Brett and 
Mitre JJ. on the 32nd December 1804, 


(8) Ap from Order No, 558 of 1907 decided by Mitra and OCgrpersx JJ. 
on the 16th March 1008. 


(4) Appeal from Order No 75 of 1908 deolded by Maclean O., J. and 
Stevens J. on the 25th August 1002. 


(5) Appeal from Original Decree No. 564 of 1908 decided by Oasperax and 
Dom JJ. on the 7th Deoember 1908. 


(6) Appeal from Order No. 529 of 1908. 
(7) (1894) I. L. B, 21 Calo, 818. (8) (1897) 1. L, B. 25 Oalo. 188. 
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We are fortified in this opinion by the provisions of the Code 
of Civil Proc&lure, 1908, by which the sections of the Transfer 
of Property Act, relating to procedure in mortgage suit have 
been repealed. Order XXXV, Rules 4 and 5 show that what 
was previously described asthe decree wis isin future to be 
treated as the preliminary decree in a suit for sale, and what 
was previously described as the order absolute is henceforth 
to be described as the final decree in a suit for sale. It 
is manifest that the Legislature hás now approved of the 
view adopted by this Court as to the true character of the 
order absolute for salein a mortgage suit, and this circums- 
tance may be legitimately relied upon in support of our view, 
according to a well-known rule for construction of Statutes 
explained by this Court in ¥ogendra Chandra v. Sham Das (1). 


There has been in substance the re-enactment of the provisions 


of the Trausfer of Property Act with such verbal alterations, 
as to terminate the controversy which had arisen, on their construc- 
tion and to afford a legislative recognitión of the settled judicial 
construction adopted by this Court. We must hence adhere to 
the view, that an application for an order absêlute under sec- 
tion 89 of the Transfer of Property Act is not an application 
for execution of a decree, that the order absolute is itself not an 
order in execution proceedings, that in its essence, it is the final 
decree for sale and is consequently appealable as such. The 
preliminary objection, therefore, as to the incompetency of the 
appeal is well-founded and must be upheld. We may add that 
the learned vakil for the appellants asked for an opportunity to 
„amend the memorandum of appeal, and to pay additional Court 
fees. But, we have not thought it desirable to prolong this 
litigation further by a postponement to enable him to do so, 
because we are satisfied, for reasons to be presently stated, that 
there is no substance in the appeal, which must consequently 
fail not merely on the preliminary ground, but also on the merits. 
'The first point taken on behalf of the appellants is to the 
effect that the only remedy of the mortgagees is to enforce the 
compromise by a separate suit. In support of this view, reference 
is made to the decision of the Allahabad High Court in Xaski 
Prasad w. Sheo Sahai (a). That decision, however, is clearly 
distinguishable, as it refers to the validity of a compromise 
by which the terms of a decree are sought to be varied by 
the parties in the course of execution proceedings, while, here, 
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the decree with which we are concerned has never been varied, 
and the mortgagees merely seek to enforce it striftly according 
to its terms. There;can be no question that the decree directs the 
sale of the mortgaged properties in @xecution in the event of the 
failure of the mortgagors to pay two consecutive instalments. If 
the facts alleged by the mortgagees are true, this contingency has 
happened and they are consequently entitled to execute the 
decree without recourse to another suit. The first ground of 
appeal must consequently "be over-ruled. 

The second ground taken on behalf of the appellants raises 
the question of the applicability of section 89 of the Transfer of 
Property Act to cases of decrees not drawn up in strict accord- 
ance with the provisions of section 88. It has been argued by 
the learned vakil for the appellants that section 89, by its very 
terms, is limited in its application to cases where the decree has 
been drawn up pursuant to section 88. In our opinion, this con- 
tention is well-founded, section 89 authorises the Court to make 
an order absolute only in cases under section 88, in the event of 
non-payment of the sum determined under that section as due 
tothe mortgagees. Indeed, the characteristic of a decree under 
section 88 of the Transfer of Property Act is that the entire 
sum due is made payable on a day specified, and as observed in 
Broja Lal v. Tara Prasanna (1), a decree for payment by instal- 
ments is not contemplated by the Transfer of Property Act. 
Another characteristic of a decree under section 89 is that unless 
the entire amount specified as payable is brought into Court for 
payment to the mortgagee, the latter is entitled toan order absolute; 
for, as observed in Ram Karslesmari v. Sukhan Singh (2), the mort-. 
gagee is not bound to accept any sum in part satisfaction of his 
decree,—a view which is supported by the cases of Cotton v.. 
Goodwin (3), Diction v. Clarke (4), and Chunder Caunt v. Fodoo- 
naik (5). It-cannot be said, therefore, that a consent decree which 
lacks these essential characteristics is a decree in accordance with 
section 88 of the Transfer of Property Act; and if such a 
decree is not contemplated by section 88, it cannot be reasonably: 
suggested that the provisions of section 89 are applicable thereto.. 
No doubt, it cannot be suggested with any show of reason 
that a consent decree which is not in accordance with section 88 
is not a valid decree ; for, as observed by this Court in Asutosh 
Stkdar v. Bekari Lal Xtriunta (6) there is nothing to prevent 


' (1) (1996) BO. L. J. 188 (198). (4) (1848) 5 0, B. 805; 16 B. B 747. 
(2) (1903) 7 0. W, N. 173 (5): (1878) I. L, R. 8 Oalo. 468, 
(8) (1840) 7 M. & W, 147, (8) (1907) 60. L, J, 320 at 385. 


T— 


Vor. X.] HIGH COURT. 


the parties to a litigation from waiving an advantage of a particular 
law or rule, if that law or rule is not based on a ground of public 
policy and is intended solely for the benefit and protection of an 
individual in his private capacity. It is clear, therefore, that as ruled 
in Abir Pramanik v. FuhorWahomed (1), a consent decree of the 
description now before us is perfectly valid in law, though it is 
not covered by section 88 and though the provisions of section 89 
are consequently inapplicable to it. Our attention has been 
invited to the case of dyudhta Pershad v. Baldeo Singh (2) in 
which it was assumed without discussion that an order absolute 
migbt be made in the case of a consent decree in a mortgage 
suit. That case however cannot be tr&ated as an authority on 
the question now before us, as the attention of the Court was 
not invited to this point. We must consequently uphold the 
contention of the appellants that it was not open to the mort- 
gagees to make an application under section 89 of the Transfer 
of Property Act. The question however remains whether 
as argued by the learned vakil for the respondents, the Court 
may not have inherent power to make an order absolute in the 
case of a mortgage decree to which the terms of section 88 are 
not strictly applicable. 

The second point taken by the respondents in support,of the 
order of tlte Court below is that irrespective of the provisions of sec» 
tion 89 it is competent to the Court to grant an application by the 
mortgagees for an osder absolute and in support of this view reliance 
has been placed upon the cases of Bhagwan Ramji Marwari v. 
Ganu (3) and Zara Prosad v. Bhobodeb (4). The first of these cases 
to some extent supports the contention of the respondents, because 

-it was ruled then that an agreement filed under section 44 of 
Bombay Act XVII of 1879 was subject to the provisions of 
section 89 of the Transfer of Property Act, on the ground that 
the principle of the latter section was applicable, even though 
there was no suit for sale. The second case, however, is clearly 
distinguishable, because all that was held there was, that sec- 
tion 89 was applicable to a decree passed on an award of arbitra- 
tors filed in Court. Apart from these decisions, however, we are 
of opinion that upon general principles the contention of the 
respondents ought to prevail. It was ruled by this Court in 
Panckanon Singha Roy v. Dwarka Nath Roy (5), Hukum Chand 
Baid v. Kamalanand Singh (6), Rasik Lal Dutt v. Bidhu 


(1) (1907) 11 0. W. N. 879. (4) (1895) I. L. R. 23 Calo. 981. 
(3) (1801) I. L, B, 31 Oalo. 818. (5) (1908) BO.L.J.989. . . 
(8) (1809) L L. E, 38 Bom. 644. — (6) (19058 C. L, J, 67. ] 
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Mukhi Dasi (1) and Gurdeo Singh v. Chandrikah Singh (2) that 
the Court has, where the circumstances require it, an inherent 
power to do that justice for the administration of which it alone 
exists, As was observed by Sir John Edge in Giridhari v. 
Kanhatya Lal (3), where the Legislature has provided no proce- 
dure to be followed in cases which must and do arise, the Courts 
must be taken to have inherent power to decide the question of 
procedure, and, if necessary, to invent a procedure for themselves. 
This principle has since been embodied by the Legislature in 
section 151 of the Code of 1908. Now it is manifest that the 
Transfer of Property Act, in so far at any rate as it relates to 
the procedure in morfgage suits, is not a complete Code. It 
makes no provision for decrees by consent and is necessarily 
silent upon tbe question of the procedure to be followed for 
orders absolute when such a decree has been made. There is 
no foundation for any possible suggestion that the Legislature 


. intended by implication to exclude decrees by consent in the 


case of mortgage suits. We must therefore consider what-pro- 
cedure may be followed in such cases by a Court of Justice in 
the exercise of its inherent power. In our opinion, there is no 
room for controversy that in a case of this description where the 
mortgagee decree-holder applies for an order absolute, the Court 
ought to entertain the application and make the necefsary order. 


: The object of an order absolute is to afford to the mortgagor an 
Opportunity to show that the preliminary decree has been satis- 


filed. An application, therefore, for an order absolute is entirely 
for the benefit of the mortgagor, on the principle that when a 
conditional decree has been made, the decree-holder ought not 
to be ordinarily allowed to take out execution on the allegation 
that the condition or contingency has been fulfilled, without 
previous notice to the judgment-debtor. In support of this 
position, reference may be made to the decision of this Court 
in the case of Sudevi Devi v. Sovarats Agatwallah (4), in which 
it was ruled by Mr. Justice Woodroffe that, when a conditional 
decree has been made, the plaintiff on the default of the defen- 
dant should apply to the Court which passed the decree, on 
notice to the defendant, by motion on notice or by rule, for an 
order absolute, and that if such an order is obtained ex farte, 
the Court has inherent power to set it aside, if a proper case is 
substantiated. It is not necessary for our present purposes to 
hold that an order absolute is necessary in the case of every con- 


(1) (1900) 10 O, W. N. 719. (8) (1892) I. L. B. 15 AIL 59, 
(2) (1907) 5C. L.J 611. (4) (1906) 10 O, W. N, 306, 
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ditional or contingent decree as is rendered essential by Order , 
XLII Rule 9 of the Rules of the Supreme Court in England. | 


It is sufficient for us to hold that, if the decree-holder chooses 
to ask for an order absolute upon notice to the judgment-debtor, 
the Court ought to deal wih the application. That previous 
notice to the judgment-debtor is just in the case of enforcement 
of a conditional or contingent decree is obvious from the circum- 
stance that such a procedure has been followed in other systems 
of law. For instance, as explained by this Court in the case of 
Sarendra Chandra v. Sham Das (1), in England a writ of scire 
facias was necessary when the execution creditor sought to 
enforce a conditional or contingent judgment upon the allegation 
that the condition has not been performed or the contingency 
bas happened. The same principle was adopted by this Court 
in the case of Bibi Tashiman v. Harihar Makio (2) when it was 
ruled by a Full Bench that an order absolute under'section 89 
of the Transfer of Property Act ought not to be made ex farte, 
although that section does not expressly provide for the issue of 
notice to the mortgagor, and that if such an order has been made 
without notice to the judgment-debtors mortgagors, the Court 
has inherent power to set aside the order made ex farts. The 
essence of the matter is that every Court has inherent power to 
do all things that are reasonably necessary for the administration 
of justice within the scope of its jurisdiction and to prevent any 
abuse of its processete When therefore a conditional or contingent 
decree has been made and thedecree-holder asks for an order 


absolute upon the allegation that the contingency has happened, . 


his application is essential in the furtherance of justice, and an 
investigation, upon notice to the judgment-debtor, undoubtedly 
tends to prevent future dispute as to whether the condition 
has been fulfilled or not. If an application of this character 
is made, it is the duty of the Court to deal with it on the 
merits. It has been faintly suggested by the learned vakil 
for the appellants that as the application in this case was 
made expressly under section 89 of the Transfer of Property 
Act and as in our opinion, that section has no application, the 
Court ought not to exercise its inherent powers in favour of the 
decree-holders. We are clearly of opinion that there is no 
foundation for this contention, for as was observed in the case 
of Tribent Sahu v. Bhagwat Bux (3), itis not to be supposed 


(1) (1909) 90. L. J. 271 (277). (3) (1904) I. L. B, 83 Oalo, 250. 
(3) (1907) I. L. B. 34 Calo. 1037 at 1061 F. B. 
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that a Court in the administration of justice will refuse an 
application, which on the merits it ought to grant, and in law 
can grant, simply because the applicant asks ‘the Court to 
exercise its admitted powers under a wrong section. Judicial 
procedure has been framed for ghe furtherance of justice and 
not to defeat it, and the Court cannot refuse to act in aid of 
justice on merely technical grounds. It has further been 
suggested by the learned vakil for the appellants that the view 
we take as tothe inherent power of a Court to grant an appli- 
cation for order absolute in the case of a conditional decree, may 
enable the decree-holder to evade the law of limitation, inas- 
much as according to*the decisions of this Court in Ziluk Singh 
v. Parsotein Proshad (1), Ajudhia v. Baldeo (2), Abthunntssa v. 
Roop Lal (3), Pramatha v. Khetra Mohan (4) and Purna Chandra 
v. Radha Nath (5), no period of limitation is applicable to an 
application for order absolute. It has been suggested that the 
mortgagee decree-holder might, at atime when an application 
to execute the decree would be barred by limitation, apply for. 
an order absolute, and thus obtain a new decree to which the 
bar of limitation would not be applicable. We do not think 
there is any real apprehension of such danger, for as observed 
by the learned Judges in the case of Tiuk v. Phursotien (1), 
the Court in dealing with the application for an order absolute 
must be guided by consideration as to whether any delay on 
the part of the mortgagee has not been ugreasonable, so as to 
bring it within the rules applied in such cases by Courts of 
Equity. In our opinion, it would be quite open to the Court 
in a case where an application for order absolute is made with a 
view to defeat the operation of the law of limitation, to consider 
whether the applicant should be assisted to attain this purpose. 
In the case before us, no question of limitation arises, because 
the application for order absolute was made within three years 
of the date when by reason of default on the part of the judg- 
ment-debtors, the decree-holders became entitled to enforce 
their rights under the decree. On all these grounds, we must 
hold that the consent decree is valid, that it entitles the decree- 
holders without recourse to a fresh suit to proceed to sell in 
‘execution the mortgaged properties for realisation of their dues, 


(1) (1896) I, L. B. 23 Calo, 024. (4) (1002) L L. B, 29 Calo, 651. 
(3) (1804) L L. B. 31 Calc. 818, (5) (1906) 4 O. L. J. 141; I. L B. 33 Oalo. 867, 
(8) (1807) I. L. E. 395 Calo. 188. i 
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that they have ected within their rights in asking for an order 
absolute after notice to the mortgagors, and that the Court had 
inherent power to entertain and allow the application. 

The result, therefore, is tBat the order made by the Court 
below must be affirmed and this appeal dismissed with costs. 
We assess the hearing fee at two gold mohurs. ` 


Appeal dismissed. 


Before Mr. S ustice Rampini and Mr. Fastice Sharfuddin. 
NITYANANDA HAZRA AND OTHERS 


v. 


BAKKESWAR TA AND OTHERS." 


Joint khas possession, ruit for, i and when lios— Chakran land, rosumption of, 
by Chabran Commissioner, ¢ffoot af — Order of Chakran Commissioner, y 
necessary to bo st asido— Location of land, i/ meoessary in a swit for joint 
PILOA. 

A suit for joint khas possession with the co-sharer defendants of the silted 
up portinn of a tank leased out by those defendants to the ténant defendants 
within three years of the institution of the suit is maintainable, specially when 
the lessees of the defendant landlord have not in any way improved tho sited 
up portion of the tank and when the defendants proceeded only to oultivate it 
and the plaintiffs never stood by and allowed the defendants to Improve the 
land or to do any thing which wonld render it inequitable for the plaintiffs to 
obtain khas possession of the land, 


Radha Proshad Wasi v, Kins (1) and Surendra Narain Sinha v, Hari 
Mohan Misser (3) referred to and followed. 


, Madan Vohun v, Rajab Ali (8) distinguished, 


Where the plaintiff has not asked for exclusive possession butlonly joint 
. porsession of the land in dispute with the defendants, it is not necemary for 
the plaintiff to locate the land whieh formed only a portion of the entire area 
of the land, part of which only was resumed by tha chakran Oommissioner as 
oha&kren land, nor to ask to have the order of the chakran Commissioner set aside. 


Appeal by the Plaintiffs, 
Suit for joint khas possession with the defendants as owners 
of some share in a tank, 


* åp from Appellate Decree No, 1112 of 1908 against a decree of Babu 
Hasra, Subordinate Judge of Burd dated the 20th March 
1906, reversing a decree of Babu Debendra Prasad Munsiff of Burdwan, 
dated the 29th April 1005. 


(1) (1881) L L. R, 7 Oslo, 414. (8) (1906) I. L. R. 88 Oale, 130], | 
(3) (1900) L L. B. 28 Calo. 228. 
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The facts of the case material to the report gppear from the 
judgment, 

Babus Fnanendra Nath Bose (for Babu Fogesh Chandra 
Roy) and Hira Lal Sanyal for thd Appellants. 

Hon'ble Mr. S. P. Sinha (Advocate-General) and Babu 
Nalini Ranjan Chatterjee for the Respondents. 

The judgment of the Court was delivered by 


Rampini J .— Lhiseappeal is against a decision of the Addi- 
tional Subordinate Judge of Burdwan dated the 20th March 1906. 
The appeal arises out of a suit brought by the plaintiffs for joint 
khas possession with the defendants as owners of 9 annas odd 
gunda share in a tank. Some of the defendants assert that the 
disputed land was Chowkidari Chakran land and that such portion 
of it as was not Chowkidari Chakran land was leased out by them 
to defendants Nos. 5, 6 and 7 who have been in occupation since 
a portion of the land in dispute silted up in the year 1308. 

The learned Subordinate Judge has dismissed the suit. He 
has held, following the ruling in Madan Mohun v. Rajab Al: (1) 
that the suit cannot proceed ; and, secondly, that as the Chakran 
Commissioner has declared 14 bighas to be Chowkidari Chakran 
land and has resumed this area of land, the suit cannot proceed 
because the plaint does not contain any prayer for setting aside 
the order of the Commissioner. 

The plaintiffs appeal and it has first béen contended on their 
behalf that the ruling in Madan Mokun v. Rajab Ali (1) is no 
authority for holding that a suit like the present shall not proceed ; 
and, secondly, that the Chakran Commissioner's decision relates ^ 
only to 14 bighas of the tank with a rent of three annas, whefe- 
as the tank is in area 50 bighas, and because the Chakran Com- 
missioner has declared 14 bighas of the tank to be Chakran land, 
this is no reason why the suit should not proceed with respect 
to the remaining 484 bighas. We think that these pleas must 
prevail, The ruling in Madan Mokun v. Rajab Ali (1) appears 
to us to have no application whatever. That was a tase in 
which a co-sharer landlord in exclusive possession of a waste 
plot of land with the permission of the other co-sharers had 
leased it out to a tenant who improved it without any objection 
on the part of the other co-sharer landlords and it was held 
that it was not open to the latter to obtain Ahas possession 
of the land so improved jointly either with the lessor or with 
the tenant. But the facts of this case are quite distinct frofn the 


(1) (1900) I, L, R, 38 Calo, 228, 
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facts of that case. In this case the land which has silted up, has sel 
been leased out by the defendants only since 1308 and so within 1908, 
three years of the institution of the suit. There is, therefore, no Niüssnanda ‘Hite 
bar of limitation. Then the lessees of the defendant landlord 
have not in any way improved the silted up portion of the tank. — 
The defendants only proceeded to cultivate it and the plaintiffs MEN 4 
in this case have never stood by and allowed the defendants to 
improve the land or to do any thing which would render it in- 
equitable for the plaintiffs to obtain Aas possession of the land. 
It appears to us that the cases of Radha Proshad Wash v. Esuf (1) 
and Surendra Narain Sinka v. Hari Mohan Misser (2) are autho-. 
rities for holding that a suit of this nature can proceed. 

Then with regard to the second ground of appeal it is quite 
clear that the Chakran Commissioner resumed only 14 bighas of 
land. He never meant to resume the whole of the land. It is 
true that the boundaries of the land which he resumed may 
apply to the whole of the tank but the learned pleader for the 
respondent has given us details of the boundaries of the land 
in dispute in this case and the description of plot, No. 10 which 
was resumed by the Chakran Commissioner. They appear to 
differ considerably. But, however, that may be, it is quite 
impossible fo suppose that the Commissioner who resumed 1} 
bighas of the area of the tank at a rental of three annas, which 
was at the rate of 2*nnas per bigha, resumed the whole of the 
so bighas, which compriso the area of the tank. That being . 
so, there is no reason why the plaintiff should not succeed with 
regard to the remaining 484 bighas. It is true that the plaintiffs 
Have not located the 14 bighas, but they say that it is not 
necessary for them to do so, seeing that they have not asked for 
exclusive possession of the land but joint #kas possession of the 
land in dispute, excluding the 14 bighas of chakran land. We, 
therefore, see no reason why the suit should not proceed. We, 
therefore, set aside the decree of the lower appellate Court and 
remand the case to that Court to be decided on the other issues. 

Costs will abide the result. 


*. 
. Bakkeawar Ta, 


Appeal allowed ; case remanded, 
(1) (1881) I. L. B. 7 Oslo. 41& (2) (1906),I. L, B. 83 Calo, 1201. 
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Before Mr. Fustice Coxe and Mr. Vustice Richardson. 
NABIN CHANDRA BARUA AND OTHERS 


v. 
CHANDRA MADHUB BARUA * 
Forest Mehal— Accounts, swit for—Landlord and Tenant Proosdure Act (VIII 
of 1869 B. O.), Beo. 30, application of—' Agent wader Act VIII of 1869, 
Bee, 30, meaning of. 

Act VIII of 1869 applies to suíts between landlords and tenants The 
term ‘agent’ in section 80 means a man who is employed as such by a landlord 
as a landlord, that is, a person employed to assist a landlord in hus dealings with 
the tenanta., A person employed to sell timber in a Forest Mebal and credit 
the proceeds to his employer is notan ‘agent’ within the Act and toa smt 
against him Act VIII of 1869 does not apply. 


Appeal by the Plaintiffs. 

Suit for accounts. 

The material facts appear from the judgment of Coxe J. 

Babu Pramotha Nath Sen (with him Babu Kshetra Mohan 
Sen for Dr. Rash Behary Ghosh) for the Appellants. The Court 
below was wrong in holding that the provisions of the Rent 
Recovery Act [X of 1859), applied to the case. It ought to have 
held that the Trust Act did apply. I submit that the suit is not 
barred by limitation. A man in the defendant's position cannot 
be an ‘agent’ within the meaning of the Rent Redovery Act; 
and hence sections 24 and 33 of the Act are not applicable. 
Thus the suit is not cognisable by the Céllector. An agent as 
contemplated by the Act, means a person who has been employed 
by the landlord to assist bim in his dealings with the tenants. 
Here there were no tenants on the land. Nor isthe Landlord 
and Tenant Procedure Act (VIII of 1869, B. C.) which superseded 
the Rent Recovery Act (X of 1859) in the district of Dhubri, 
applicable to the.case. A suit of the present description was 
never contemplated by the legislature, as shown by the preamble. 
The authority of the defendant extended not merely to the 
management of the meka, but also to the payment of debts. 
The case not coming within the purview of the relationship of 
landlord and tenant, Isubmit that section 10 of the Limitation 
Act would apply to the case, and there would be no limitation 
for the suit. The case of Radka Kishore Roy v. Ameer Chunder 
Mookhoty (1) has no application to the present case, as that suit 
was admittedly against the gomastha. 


* Appeal from Original Decree No. 459 of 1907 st the decidon of 
H. L. Thomas Esq., Subordinate Judge of Goalpara, dated the 26th August 1907. 


(1) (1878) 20 W. B, 388. 
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Babu Provas Chunder Mitter (with him Babu Dwarka Nath 
Chuckerbuity) fpr the Respondent, contended that it was clearly 
a case within section 24 of the Rent Recovery Act. Suits for 
accounts for collection of forest rights were clearly contemplated 
by the framers of the Act. That suits arising out of pasturage or 
forest-rights should be instituted in the Court of the Collector is 
evidenced by the clear provisions of section 23 cl. (4) of the Act: 
See also Messrs. Robert Watson & Co. v. Govind Chunder 
Mosoomdar (1). 

There is no limitation to the bringing of a suit against an 
agent with regard to matters connected with land, but as to that 
prescribed by section 30 of the Landlord and Tenant Procedure 
Act (VIII of 1869) ; see Ram Bharosee Chomdkry v. Hunooman 
Singh (2). Section 30 of Act VIII of 1869 is practically a trans- 
cript of section 33 of Act X of 1859. The case of Radha 
Kishore Roy v. Ameer Chunder Mookhoty (3) was also relied 
by him. 

The following judgments were delivered by 

Coxe J.—This was a suit for an account and other reliefs 
brought by the plaintiffs on the allegation that the defendant was 
in charge of acertain Forest Mehal which belonged jointly to 
bim and them ; that his agency terminated in Magh 1308 and 
that thereafter he had failed to render accounts, A number of 
issues were laid down for trial, but the suit has been disposed of 
by the Subordinate* Judge of Dhubri onthe preliminary point 
that it 1s barred by limitation. The plaintiffs appeal. 

The Subordinate Judge observes: " The whole trend of 
evidence goes to show thatthe defendant merely acted as an 
agent for collection purposes. It has been sought to show that 
the profits from the present »se&a/ were to be devoted exclusively 
to the purpose of paying off debts iucurred in litigation. But it 
is proved that they were applied to the discharge of other 
obligations of a joint nature. The defendant's positiou appears 
to have been that of a collecting agent, and this being so, the 
law applicable to the case seems to be that laid down in section 30 
of Act VIII of 1869." The section to which the learned Subor- 
dinate Judge refers enacts that suits for recovery of money in 
the hands of an agent may be brought within one year after the 
determination of the agency. In construing the section, however, 
I think we must pay some regard to the Act of which it forms 


(1) (1861) Gap No. W. B (Act X Bullngs) 4 
(3) (1874) 81 W. B. 240. : (By (1878) 30 W, R, 888. 


199. 


Nabin Obandra f 
cr Act is called 1 The Landlord, Tenant Procedure Act, 1869.” Its 


9 
Chandra Madhub 


Barua 


Barua. 
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part. No one I think can contend that this section would apply 
to the case of an agent employed by a money lender or business 
man who bad no connection or dealings with lafld at all. The 


preamble states that it was enacted because it was expedient to 
amend the procedure in suits between landlords and tenants 
in Bengal It seems to me therefore that although the term 
‘agent’ is not defined in this Act, we must take it to mean a 
man who is employed asan agent by landlord as a landlord, 
who is employed to assist'a landlord in his dealings with tenants 
and for the purpose of carrying the business of a landlord as a 
landlord. Now it appears that in this case the profits of the 
Forest Mekal in suit are derived exclusively from the sale of 
timber and forest produce. There are no tenants on the land 
and the forest produce is sold to purchasers between whom and 
the owners of the Forest Mekal there exists no relationship of 
landlord and tenant whatever. In my opinion, therefore, if the 
defendant looked after the sale of timber on behalf of the 
plaintiffs, as it is clear he did, supervised the business of selling 
it to outsiders, and credited the sale proceeds either to the joint 
debts of the family or other purposes, he was not an agent 
within the meaning of section 30 of the Landlord and Tenant 
Procedure Act, 1869. C 

The learned pleader for the respondent relies on section 
24 of Act X of 1859. This act was superseded in the District 
of Dhubri by Act VIII of 1869. Section 30 of the latter Act 
is almost identical with section 33 of Act X of 1859 and section 
33 of Act X should evidently be read in conjunction with 
gection 24. Section 24 enacts that suits by zamindars and otherg 
in receipt of rent of land against any agent employed by them 


p^". jin the management of land of collection of rents shall be cogni- 
ag ' zable by the góllectors. It appears to me that this section does 
^, not help the respondent much. It may perhaps be conceded, 


! 


/ 


though with some reservation, that the defendant in this case 
was employed for the management of land. But the section 
refers to suits brought by " zamindars and others in receipt of rent 
of land ; " in other words, it contemplates suits which are brought 
by landlords as landlords who are entitled to rent from tenants. 
A suit brought by the owner of land but notin his capacity as 
landlord and notin connection with any dealings with tenants 
would not seem to be contemplated by this section. Here the 
fact that the plaintiffs are owners of land seems to be of little 
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importance. They sued the defendant simply because he 
managed their property for them, and it made no difference to 
their suit whether they held a proprietory interest or merely a 
subordinate interest in the land. In my opinion, therefore, we 
are not justified in holding that the present suit is one such as is 
contemplated by section 30 of Act VIII of 1869. 

Accordingly I think that the limitation prescribed in section 
30 of Act VIII of 1869 has no application to the present suit, 
and that the decision of the Subordinate Judge on this prelimi- 
nary point should be set aside. The suit will be remitted to him 
under Order XLI, Rule 23 for determination. 

The costs will abide the result. ° 

We certify that the appellants are authorized to receive 
back the ful amount of the fee paid on the memorandum 
of appeal. 

Richardson J.—I entirely agree. I do not think that the 
provisions of section 30 of Act VIII of 1869 are applicable to 
this forest makal, which is also styled in the pleadings a ‘ Jayerat’ 
mehal. Generally speakihg the provisions embodied in such 
Acta as the Act referred to, Act X of 1859 and the present 
Tenancy Act are applicable to land which is ufed or let for 
agricultural or horticultural purppses (see the case of Rant Durga 
Sundari Dasi v. Bibi Undatannissa (1). Such a provision as 
that contained in clause 4 of section 23 of Act X of 1859 
appears to me to be a special provision for the recovery of 
arrears of rent and so far as the clause deals with suits for 
arrears of rent on account of any rights of pasturage, forest 
rights etc., it corresponds to the law now contained in section 
193 of the Bengal Tenancy Act. It does not follow that because 
there is a provision in the earlier Act relating to suits for the 
recovery of arrears of rent on account of forest rights, every 
provision of the Act (including for instance the provisions for 
forthe acquisition of occupancy rights) is applicable to the 
forest ekal with which we are concerned in the present case. 


N. K. Bj A N. R, G Appeal allowed ; Case remanded. 
(1) (1873) 9 B. L, B, 10L 
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Before Mr. S ustice Sharfuddin and Mr. Fustice Coxe. 
KAILASH CHANDRA PAL 9 


v. 
HARI MOHAN DAS AND OTHERS." 


Tebrkary, 18 18, $2, 23. Ciall Procedures Code (Act XIV of 1889), Secs. 244, 260—Saloabls properiy— 


Sale of holding without consent of landlord—Transfer of Property Aot 
(IV of 1888), Boos, 8 (0), 105 (3). 


Property which is not transferable without the landlord's consent is not ~ ' 


‘saleable’ within the meaning pf section 266, Civil Procedure Code, and cannot 
therefore be attached in execution of a decree. 

There is no usage in Comilla, under which tenants are entitled to sell their 
holdings without the consertt of the Maharaja of Tippera. 

The Transfer of Property Act does not apply in cases where the legal 
relationship of the parties was consiltuted before the Act oame into foroe, 


Appeal by the judgment-debtor. 
Proceedings in execution of a decree. : 


The material facts and arguments appear from the judgment. - 
Babu Harendra Narayan Mitra for the Appellant. 
Babu Upendra Lal Roy for the Respondents. 

The following judgment was delivered : 


This was an application under section 244 of the former 
Code in which the judgment-debtor pleaded zer alta that a 
certain property which the decree-holders sought to attach in 
execution of this decree was not liable to attachment. The 
Subordinate Judge of Comillah held that thé property was subject 
to attachment and refused the application and the judgment- 
debtor appeals. 

The only question that now arises for determination is 
whether this property, which isa homestead in the town of 
Comillah, is saleable property within the meaning of section 266 
of the former Code of Civil Procedure. The learned Subordinate 
Judge refused the application on two grounds. He held, firstly 
that the judgment-debtor was not entitled to deny that the 
holding was transferable by usage, and secondly that the holding 
was transferable under the Transfer of Property Act. As to the 
first point, the evidence seems to us perfectly clear. The learned 
Subordinate Judge himself appears to have shrunk from holding 
is so many words that a usage existed, authorizing the transfer of 
this holding without the landlord’s consent. In one part of his 
judgment he says: ‘There is no custom or usage in existence 


* Appeal from Order No 540 of 1907, against the decision of Babu Hari 
Lal Mukherji, Subordinate Jadge of Tippera, dated the 17th September 1907, 


~ 
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according to which the Maharaja gives his consent to the transfer 
of such holdilgs as a matter of course"; and later he says: 
"There is sufficient indication that usage is growing up for the 


transfer of such lands without permission and for obtaining the © 


sanction of the landlord after the purchase is made.” 

Now it appears to us that we are not at all concerned with the 
question whether or not a usage of sale exists in Comillah. It is 
very likely that such a usage exists and we believe it exists widely 
throughout these provinces. What we are concerned with isa 
very different thing, that is to say, whether there is any usage of 
sale without the consent of the landlord. e 

For the respondents in this case reliance has been placed 
on many cases amongst which we may cite Maharaja Radka 
Kishore Manikaya v. Ananda Oria (1). There isa remark of 
the learned Judges in that case that the Subordinate Judge 
might well have found the existence of a usage under which a 
. raiyat was entitled to sell his holding and transfer his occupancy 
right without reference to the landlord provided only that the 
purchaser paid to the landlord a customary fee. "This observation 
however was not necessary for the decision of the appeal, and 
indeed the appeal was ultimately decided against the party who 
pleaded the,usage. We do not think, therefore, that this obser- 
vation, which seems to us an obfer. dictum, is necessarily binding 
upon us. When the landlord receives nasarama as a condition of 
recognizing a transfer, the acceptance of that nasarana shows 


| that he consents to that transfer, and to us it seems very difficult: 
tosay that any number of instances of sales with the consent : 
of the landlord can possibly prove a usage of sale without consent. - 


In the present case it is perfectly clear that there is no usage in 
Comillah at all, either growing or grown, under which tenants are 
entitled to sell their holdings without the Maharaja’s consent. 
The respondents’ own witness says that if purchasers do not pay 
nasarana the Maharaja is entitled to take kas possession. The 


second witness says that he cannot say what would happen if no 


mutation were obtained by a purchaser on payment of sasarana. 
Neither of the witnesses attempted to prove that the Maharaja is 
bound to recognize a purchaser or is bound to accept nasarasa 
tendered to him. No instance is proved in which the Maharaja 
was compelled against his will to recognize a transfer made 
without his consent. 

We have read the whole evidence and to us it appears that 


(1) (1908) 8 O. W. N. 235, 
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the lower Court was not justified in accepting thg existence of 
a usage authorizing the sale of these holdings without the 
landlord's consent. 

The learned Subordinate Judge has also held that the 
judgment-debtor's interest is transferable under section 108 
clause (7) of the Transfer of Property Act. It is urgued on 
behalf of the appellant that this enactment does not apply by reason 
of section 2, clause (c) which lays down that the Act shall not 
affect any right or liability arising out of a legal relation constitu- 
ted before the Act came into force. As regards the question 
whether the legal relation between the present appellant and 
the landlord was or was not constituted before 1882, several 
considerations might arise. It is perfectly clear that this holding 
has been held by the judgment-debtor and his father before him 
for more than 40 years. It may be that the holding is not 
heritable in which case the legal relation between the judgment- 
debtor and the landlord would have been'constituted when the 
judgment-debtor's father died. It may be that the original lease 
was for a term, of years and that the tenants thereafter held 
over from year to year. In that case the principle laid down in 
the case of Administrator General of Bengal v. Ashrof AR (1) 
might apply. With all these various considerations, we are 
unable to deal as there are no materials in the papers before us 
to show what was the character of the judgment-debtor’s lease, 
or when his father died. The parties went to trial on the 
assumption that the holding had been in existence for upwards 
of 40 years, and it is on that assumption that the case in the 
lower Court has been disposed. This appeal must be decided on 
the same assumption. On that assumption it is perfectly clear 
that the Transfer of Property Act does not apply. 

We have already held that the respondents have wholly 
failed to show that the holding is by custom transferable without 
the consent of the landlord. On these two findings it is impos- 
sible for us to hold that the 24:75 land in question as described 
in the petition of execution is saleable property. That being 
so the appeal must be decreed: with costs and the A: land 
released from attachment. 

We assess the hearing fee at two gold mohurs. 

N, K. B. Appeal decreed. 


. (1) (1900) I. L. R. 28 Calo. 227, 
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Before Mr. Vustice Mookeryee and Mr. yustice Carnduff. 
i M. H. MACKENZIE 


v. 
LALA NARSINGH SAHAI.* 
Partition, swit for—Proliminary decree, appeal against—Final doores in the 
suit mado before appeal was lodgod — Preliminary decree, oorroctness of, 
y may bo challenged without praforring appeal agains final deores— 
Appoal lodged if competent. : 

The right of appeal from Interloontory orders ceases with the disposal of 
the sult. This principle is equally applicable to cases of suits in whioh there is 
first a preliminary decree and ultimately a final decree. 

If the final deoree has been made, it Ja not only open, Lut the duty of the 
party, who is aggrieved by the interlooutory order or preliminary decree, which 
up to that stage has not been questioned by way of appeal, to prefer an appen 
against the Anal decree and to question the validity of the interloontory order. 

Madhu Sudan Sen v. Xamimi Kanta Sen (1), Baikunta Nath Dey v. 
Naw Salimulla Bahadur (2) referred to and followed, 

Una» Kunwari v Jarbandhan (8) explained and distinguished 

Appeal by the Defendant First Party. 

Suit for partition of joint property. — * 

The facts of the case material to this report appear from the 
judgment. 

Babu Shamatul Chandra Duit for the Appellant. 

Babus Fogesh Chandra Roy and Akhoy Kumar Banerjee for 
the Respondent. e 

C. A. V. 
The judgment of the Court was delivered.by 


Mookerjee J.—This is an appeal on behalf of the first party 
defendant in a suit for partition of joint property, and is directed 
against the preliminary decree made on the r1th April 1907. 

A preliminary objection is taken to.the hearing of the appeal 
on the ground'that before the appeal was presented to this Court 
the final decree in the suit had been made by the Subordinate 
Judge-on the 1oth July 1907, and that consequently it was not 
open to the appellant to challenge the correctness of the preli- 
minary decree without preferring an appeal against the final 
decree. In our opinion this contention is well.founded and the 
appeal is incompetent. 

* Appeal from Original Decree No. 205 of 1907 against a decision of Babu 


Ambio& Oharan Dutt, Subordinate Judge of Darbhanga, dated the llth 
April 1907. 


(1) (1908) I, L. B, 82 Calo. 1048. ` (8) (1907) 60 LJ 547. 
(8) (1908) L I. B, 30 All, 479, 
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The principle applicable to cases of this description was laid 
down by this Court in Madhu Sudan Sen v. Kamiti Kanta Sen (1) 
where it was ruled that the right of appeal from interlocutory 
orders ceases with the disposal of the suit. That principle in 
our opinion, is equally applicable to cases of suits in which there 
is first a preliminary decree and, ultimately a final decree. That 
this principle, which was followed in Batkunta Nath Dey v. 
Nawab Salimulla Bahadur (2) is applicable to the case before us, 
admits of no controversy, and follows obviously from the appli- 
cation of a simple test. If this appeal is heard on the merits and 
the preliminary judgment of the Subordinate Judge set aside, 
what would be the position of the parties? The final decree, 
which up to the present moment has not been questioned by way 
of appeal, would still stand, and that decree would entitle the 
plaintiff to eject the appellant. If the appeal is heard and decided 
in favour of the appellant, in order to give him any relief, the 
final decree against which no appeal has been preferred would 
have to be indirectly set aside. It is difficult to appreciate how 
such a state of things could possibly have been contemplated by 
the Legislature. Nor does any question of hardship arise, for, 
on the 19th July 1907, when the appeal now under considera- 
tion was presented to this Court, it was open to the appellant to 
prefer an appeal against the final decree which had “been made 
nine days previously. It is needless for our present purposes to 
consider, under what circumstances no appé&l was filed against 
the final decree. The fact remains that up to the present time 
the final decree has not been challenged. We must take it, 
therefore, ‘that on the roth July 1907, as soon as the final decree 
was made the appellant lost his right to prefer an appeal to this 


' Court against the preliminary decree of the 11th April 1907. 


-~ 


Our attention was invited:to the decision of a Full Bench of 
the Allahabad High Court in Uman Kunwari v. ¥arbandkan (3) 
in which it was ruled that the fact that the suit has been decided 
by the Court of first instance in compliance with an order of 
remand made under section 562 of the Code of Civil Procedure 
is no bar to the filing of an appeal from the order of remand or 
to the hearing of such an appeal. .After considerations of this 
decision, we adhere to the view taken by this Court in the cases 
previously mentioned. We observe that one of the reasons given 
by the learned Judges of the Allahabad High Court is that if an 


(1) (1906) I L, B. 88 Oslo. 1028 —— (3) (1907) 6 O. La J. 647. 
(8) (1908) I L. R, 80 AIL 879, - 
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appeal is not preferred against an order of remand, the party 
would be withdut remedy, because according to the practice of 
the Allahabad High Court, as indicated in Sheo Nath Singh v. 
Ram Din Singh (1), the party aggrieved by the order of remand 
would not be entitled in an appeal against the, final decree to 
limit his grounds to the order of remand alone. No such rule 
however, prevails in this Court; in our opinion, if the final 
decree has been made, it is not only open but the duty of the 
party who is aggrieved by the order of remand, which up to that 
stage has not been questioned by way of appeal, to prefer an 
appeal against the final decree and to question the validity of the 
interlocutory order. : l 
The. appeal therefore fails and must be dismissed with costs. 
As the appeal has not been heard on the merits we assess the 
hearing fee at three gold mohurs. 
Appeal dismissed. 
(1) (1895) I. L. B. 18 AlL 19. 


Before Mr. Fusisce Sharfuddin and Mr. Justice Coxe. 
KRISHNA CHANDRA MANDAL 


v. 
JAKERAL HUQ AND OTHERS." 


Tramfor ef Property Aot (IV of 1888), Seo, 94 — Hedomption, doorse for, tlas— 
Mortgage by oondilonal salo—Tima for rodomytion, if of the essence of 
such dooreoe— No time Aved—limitation for swacution, 

It is of the essence of a decree for redemption in the case of a mortgage by 
conditional sale that a time should be fixed and that an order should be passed 
for foreclosure in case of default. 

Where no such time is fixed, it is an ordinary decree tothe execution of 
which the period of limitation specified in Art. 179, Sch, II of the Limitation 
Act would apply. ~ 

Malofi v. Bagaji (1) and Ham Ray: v. Skapweji (2) relied on, 

Appeal by the Defendants. 


Application for execution. 


The material facts and arguments appear from the judgment. 
Babu Batkuntha Nath Das for the Appellant. 
Babu Giryaprasanna Roy Chaudhuri for the Respondents. 
C. A. V. 
* Appeal from Order No. T7 of 1908, against the decision of B. K. Mullick 


4 District Judge of Ohittagong, dated the 4th October, 1907, reversing that of 
Belo Gopeswar Banerji, Munmif, Satkania, dated the 34th June 1907, 


(1) (1888) L L. R 18 Bom, 607. — (3) (1886) L, B, 18 L A 66, 
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The following judgment was delivered : 


The only question that arises for determination in this 
appeal, if any appeal lies, is whether the application out of 
which it arises is barred by time. 

The plaintiffs, respondents brought a suit for redemption 
about I4 years ago, and the Munsif, who tried the suit, with a 
lamentable disregard of section 92 of the Transfer of Property 
Act, 1882, directed that the plaintiffs should get possession on 
paying Rs. 240. No time was fixed for the payment, nor was 
any order made for foreclosure or sale. Nothing further was 
done and now the plaintiffs produce the money and ask to be 
put in possession of the property. The Munsiff held that the 
application was barred by time, but this view has not been 
accepted by the learned District Judge, and the defendant appeals. 

A preliminary objection is taken that no appeal lies. It is 
argued that the order complained of is an order in a suit and 
not in execution, while to the suggestion that it may be a decree, 
it is answered that the appeal was described not as an appeal 
from a decree, but as an appeal from an order. 

It appears to us that the question whether or not an appeal 


" lies depend on precisely the same considerations as the appeal 


itself. It issettled in this Court that proceedings under section 
89 of the Transfer of Property Act, are proceedings in the 
original suit, and not proceedings in exepution. Out of the 
numerous cases on this point, we may refer to Pramatha Chandra 
Roy v. Khetra Mohan Ghose (1). Proceedings under section 92 
must stand on precisely the same footing ; that section lays down 
that if the plaintiff succeeds, the Court shall declare the amount 
due, and shall then, if the plaintiff pays up the amount due, 
order that certain results shall follow and if he does not pay it, 
shall order that certain other results shall follow. | It appears to 
us that no real distinction can be drawn between the character of 
these different orders, which would make one a final decree and 
the other a mere order in execution. Accordingly we feel bound 
to hold that the application of the plaintiff to the Court to 
receive the money due and award possession under section 92 is 
an application in the suit, and not in execution ; and that the 
order of the Court thereon is the final decree. It can hardly be 
disputed that an order under the last paragraph of the section 
would be the final decree in the suit, and an order uuder the 


(1). (1908) I, L. R, 29 Calo, 651. 
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preceding paragraph seems to :us to stand on exactly the 
same footing. * "E 

If therefore the decree which the plaintiffs obtained in 1895 
was a decree under section 92, we think that the order now 
appealed against was the final decree, and is appealable. as such. 
But the present appeal is not such an appeal, but a mere appeal 
from an order, bearing an eight-anna stamp. The appellant's 
contention, however, is that the original decree was not a decree 
under section 92. We must, therefore, come to a conclusion 
on this point, both in order to decide the appeal on its merits, 
and also to decide the question whether an appeal lies. 

The question whether the original decree was a decree under 
section 92 depends on the further question whether it is of the 
essence of such a decree that a time should be fixed and that an 
order should be passed, in the case of a mortgage by conditional 
sale like the present, for foreclosure in case of default. After the 
best consideration we have been able to give to this question, we 
think it must be answered in the affirmative. It has been held 
in the decision of Bepin Behary Shaka v. Mokendra Lal Ghosh (1) 
to which one of us was a party, that a mortgagar can redeem 
even after the expiry of the fixed period, until the mortgagee 
has obtained an order for foreclosure or sale. This view is in 
accordance with the provisions of section 60 of the Act. And if 
the mortgagee finds himself redeemed long after the original 
decree, he has only*his own negligence in not applying for an 
order for foreclosure to thank. The section places it in his power 
at any time after the fixed period has elapsed to secure himself 
against disturbance by applying for an order for foreclosure. But 
then the original decree fixes no time for payment, and contains 
no conditional order for foreclosure, the case is quite different. 
The mortgagee cannot, so long as the decree, remains unaltered, 
obtain any security at all. 'It has been suggested that in such a 
case his rights run from the date of the decree. But if he 
applied on the date after the decree for foreclosure on the ground 
that the plaintiff had not paid the sum due, no Court would grant 
it. It cannot have been the intention of the Legislature that the 
mortgagor should get his rights finally established, but that the 
mortgagee should get no corresponding chance of having his 
rights finally established. We think that it follows from these 
considerations that the fixing of a time, and a conditional order 
for foreclosure are of the essence of decrees under section 92, 
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and accordingly that the original decree in this case was not 
such a decree. ° 

If this view is correct it follows that the original decree was 
an ordinary decree, which would have to be executed in due 
course, and to the execution of which Article 179 of the and 
Schedule of the Limitation Act would apply. This result- is in 
accordancé with the decision in Ma/oji v. Sagaji (1) and derives 
also some support from that in Hart Ravji Chiplunkar v. Shapurjt 
Hormusji (2). Indeed tbe latter decision would be conclusive of 
the point, were it not that, it was passed in a suit before the 
enactment of the Transfer of Property Act, when no special 
provisions of law existed governing proceedings taken in pursu- 
ance of a preliminary mortgage decree, and such proceedings 
therefore, must have been regarded as proceedings in execution; 
or as coming under no special provisions of law at all. 

For the above reasons, we think that the appeal lies, the order 
complained of being an order passed in execution of an ordinary 
decree, not coming under section 92 of the Transfer of Property 
Act, We think also that the application on which the order was 
based was barred by limitation. We, therefore, allow the appeal 
with costs. The application to redeem will be refused. We 
assess the costs at three gold mohurs. 

N. K. B. Appeal allowed. 


(1) (1888) I. L. B. 18 Bom. 667, (3) (1856) L. R. 18 L A. 66, 


Before Mr. S ustice O Kinealy and Mr. Fustice Banerjee. 


RANI VENKATA RAMANIA 
v. ° 
KHERODE MULL.* 


Privy Council Appeal fled during vacation — Lémitation Act (XV af 1577), 
Sec. 6 and Soh, TI, Art, 177—Vao&ion— High Oourt when olosed, ; 


The second paragraph of section.5 of the Limitation Act, 1877, applies 
to Art. 177. 

When, therefore, an application for lesve to appoal to Her Majesty in 
Council was fled tn the Privy Council Department of the office of the High 
Oqur& during the long vaoation, when the Court was notified as closed, but 
the offices were open, the applicant was entitled to the benefit of the second 
paragraph of section 5 of the Limitation Act, 


Application for leave to appeal to Her Majesty in Council 
by the Plaintiff. 


* gL tion vein for leave to appeal to Her Majesty in QGouncil: No. 40 of 
1896, in Appeal from Original Dore No. 216 of 1806. 
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The material facts appear from the judgment. 
Dr. Asuthh Mookerjee for the Appellant. 


Baboo Benode Behary Mookerjes for the Respondent. 
The judgment of the Court was delivered by 


O'Rinealy J.— This is an application for leave to appeal to 
Her Majesty in Council. 

It is not denied by the opposite party that all the formalities 
requisite for the filing of such an application have been complied 
with ; but it is objected by them that it has been presented 
beyond tbe prescribed period. What we have to determine is 
whether or not the application can be received. 

The application was presented in the Privy Council Depart- 
ment on the 4th October last, that is, more than six months from 
the date of the decree appealed against, and the applicant claims 
to have it dealt with asif it was made on the day that Court 
re-opened after the Dusserah vacation namely, on the 218st of 
November last under' section 5 of the Limitation Act (XV of 
1877) read with Article 177 of that Act. 

It is objected by the learned pleader for the other side that 
section 5 of the Limitation Act does not apply to applications 
for leave to appeal to Her Majesty in Council, and the reasons 
given by him are two. He has argued frst: that the Code of 
1882 had a special section giving the same time for the filing of 
appeals to Her Majesty in Council. This section was not repealed 
until the passing of section 57 of Act VIIof 1888; and it is 
urged it must have had the effect of repealing the provision for 
the period of limitation contained in both Acts, vzs., the Limita- 
tion Act. We think, however, that there is no express repeal 
of that provision and we are unable to hold that there was any 
repeal by implication. 

The second point has really no force. Chapter XLV of the 
Code is headed “Of Appeals to the Queen in Council.” There- 
fore, the present application is an application to appeal to Her 
Majesty in Council although under the procedure adopted by 
our Court a final order for admission cannot be made on the 
application until it has gone through certain formalities, such 
as the obtaining of a certificate and the deposit of security, etc. 
But all these formalities are gone through on the original appli- 
cation, which does not cease to be an application for leave to 
appeal to Her Majesty in Council. 

We, therefore, think that the applicant is entitled to have 
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her application. received and we direct that it be received and 
fled accordingly. | ° 

The applicant in this case being entitled to a certificate as 
of right, we also direct that a certificate be granted to her that 
the case is a fit one for appeal to Her Majesty in Council and 
that notice do issue. | 


Leave granted. 


Before the Hon'ble Sir Lawrence Fenkins, K. C. T. E, Chief 
Sustice*and Mr. Fustice Mookerjee. 


MAHARAJA RAVANESWAR PRASAD SINGH 
v. 
BAIJ NATH RAM GOENKA.* 
Piicy Council &ppoal fled during racation—Limitation Act (XF of 1877), 
Soe, b and Boh. IT, Art. 177—Vacation— High Ocurt when closed. 


When an application for leave to appeal to His Majesty in Oouncil 
was filed in the Privy Oouncil Department of the office of the High Oourt 
during the long vacation, when the Court was notifled as closed, but the offices 
were open, the applicant was entitled to the benefit of the second paragraph 
of section 6 of the Limitatofn Act, 


Application for leave to appeal to His Majesty in Council. 


The material facts appear from the judgment. 

Babu Fogendra Chandra Ghose for the Petitioner. 

Dr. Rask Behary Ghose and Khetra Mohan Sen for the 
Opposite party. 

The judgment of the Court was delivered by 


Jenkins C. J.—This is an application for leave to appeal td 
His Majesty in Council from a decree of this Court reversing the 
decree of the Court of first instance. 

Three objections have been taken against the grant of a 
certificate. The first is that the application for leave to appeal to 
His Majesty in Council is out of time. It is contended that the 
Court should not be treated as closed for the vacation of 1907, 
but the Court has always been treated as closed during the 
autumn vacation and authorities have been cited to us in which 
this point has been decided [Rant Venkata v. Kherode (1). The 
notification issued always is to the effect that the Court is closed 
though the ioffice is open during part of the vacation. 


* Application for leave to appeal to His Majesty in Council No, 86 of 1907, 
(1) (1898, 10 0. L, J 118, 
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The next point is—that the applicant has not brought on 
the record of this appeal all the necessary parties. The objection 
is met by the applicant who says he has been unable to serve the 
representatives of a deceased opposite party to the suit, and it 
is alleged that this representative is not interested. In tha 
circumstances we accede to the applicant's request that this 
objection should be left for the decision of the Privy Council. 

The third objection is on the score of value, On the 
materials before us we think the value ‘atisfies the requirements 
of the Code. 

A certificate will therefore be granted.* 


Leave granted. 


PRIV Y COUNCIL. 


PRESENT : Lord Atkinson, Lord Collins, Lord Gorell and 
Sir Arthur Wilson. 


MUSAMMAT PARBATI 
v 


CHAUDHRI NAUNIHAL SINGH. 


[AN APPEAL FROM THE Higa COURT OF JUDICATURE FOR THE 
NORTH-WESTERN PROVINCES, ALLAHABAD. ] 


Hindu Law—Joint family—Partition—Agroemont to enjoy property in defined 
sharcs—Tts effet on the satus of the family—Agroemont, parol—Afinor, 
tolum bound by ti—Alanagor treating a member as the owner of his share 

» 6f the entire property. 

Where the members of & joint Hindu family, some of them being minors, 
acting by and through their parents, exsonte instruments in writing providing 
that part or the whole of the joint family property should belong to, and be 
enjoyed by the different members of the family in spocifled shares, the effect 
of it is that, as to the property so dealt with, there is a division of rights; the 
status of the family is changed; the tenancy of the property severed, and oon- 
verted from something, to use the language of English Law, like & joint tenancy 
into a teneancy-in-common, and the previously undivided family became by 
operation of law divided, 

Appeviar v. Hama Subba Aiyen (1) and Balkishen Das v. Ram Narain 
Saku (2) referred to. 

Buch an agreement to partition the joint family in interest and right may 
be & parol agreement. 

It is inconsistent with the existence of a joint Hindu family that the eldest 
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male, and manager for the family, should treat one member as the owner of 
his share of the entire property, and account with that mem er for the income 
cf that property on that basis. 

Appeal from a judgment and decree of the High Court of 
Judicature for the North-Western Provinces, Allahabad, (May 27, 
1904) varying those of the Court of the Additional Subordinate 
Judge of Aligarh (November 29, 1901.) 

The main question for their Lordships’ decision was whether 
the plaintiff and his uncle, one Dalip Singh, were, or were not, 
members of a joint Hindu family at the time of the death of 
Dalip Singh in February 1899. 

The facts of the case necessary for the purpose of this report 
are given in their Lordships’ judgment below. 

The following is the full text of the petition mentioned in 
their Lordships’ judgment, and dated June 13, 1861, setting out 
the terms of an agreement to partition the joint family property 
in interest and right. | 

“The petitioners state as follows :— 

“ After the death of Nirmal Singh, there arose some dispute 
between us, the applicants, in connection with the estate of 
Chaudhri Tara Singh, the ancestor of us, the executants, which 
has with mutual consent being settled in this way : 

“The whole of the ancestral property and property newly 
purchased with the exceptiom of patti Shadi Ramwala in Kashba 
Shikarpur and the remaining estate—in equal shares (that is) 
half and half.. Dalip Singh to enjoy profits and bear loss to the 
extent of one-half, and Musammat Rani, widow, and Naunihal 
Singh, son of Nirmal Singh, deceased to the same extent ; Dalip 
Singh to be the lambardar in Mauza Bhansrauli, Azampur and 
Alipura, and Musammat Rani under the sarbarahkarship of 
Dalip Singh in Maura Khandwaya, Bhatola, Nurpur Nagalia, 
and Patti Ismail, situate in Shikarpur, Musammat Phul Kunwar 
to be the lambardar in Patti Shadi Ramwala in Shikarpur and 
to enjoy profits and bear loss. In the entire estate, that is the 
revenue-paying (property) and resumed revenue-free milk lands, 
habitation land, houses, shops, &c., and all that is in the posses- 
sion and enjoyment of Chaudhri Tara Singb, ancestor ; Dalip 
Singh to bave one-half and Musammat Rani, widow, and Nihal 
Singh, son of Nirmal Singh, the other half. After the death of 
Phul Kunwar, the aforesaid persons will enjoy profits and bear 
loss according to the shares given above. I (the female applicant) 
shall not make a gift, sale or mortgage to any one during my 
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life-time. Therefore I submit this application to the Court and 
pray that our hames may be entered in the official papers in 
the above manner. 

" Peiitsoners :—Dalip Singh and Musammat Rani, widow of 
Nirmal Singh, for self, and as guardian and patron of her minor 
son, Naunihal Singh, and Musammat Phul Kunwar, zemindars 
of Kasba Shikarpur, &c., dated 13th June, 1861, Musammat 
Rani through her own brotber Shib Charan and (on behalf of) 
Musammat Phul Kunwar through her s6n Dalip Singh." 

Mr. De Gruyther, K. C. (Mr. G. E. A. Ross with him) 
for the appellant referred to dppovuter v..Ram Subba Aiyan (1) 
and Balkisken Das v. Ram Naratn Saku (2), and submitted that 
the principles of law laid down in those two cases governed the 
present case. The facts must be viewed in the light of those 
principles. The share of each member was sufficiently defined 
in unambiguous terms. It was also a fair arrangement. Though 
the property was not actually divided by metes and bounds, there 
was a partition of interest and right, and that alters the status 
of the family. The conduct of the members of the family was 
only consistent with the partition. Reference *was made to a 
passage in Macnaughten's Hindu Law, (Ed. 1629 j Vol. 18. 55, 
referred io tn Rewan Persad v. Musammat Radha Beeby (3); 
Mayne on Hindu Law and Usage, (7th Ed.) pp. 665, 667 and 
669 ; and Kandasami v. Doratsamt Ayyar (4). 

The Respondent did not appear. 

The judgment of their Lordships was delivered by 


Lord Atkinson.—1n this case the respondent, Chaudhri 
Naunihal Singh, the only son of Chaudhri Nirmal Singh, deceased, 
on the 28th September, 1900, instituted in the Court of the 
Subordinate Judge of Aligarh, a suit in the nature of an eject- 
ment against the appellant, Musammat Parbati, widow of his 
paternal uncle, Chaudhri Dalip Singh, deceased, to recover 
possession of the lands fully described in the schedule attached 
to his plaint, and for other relief. 

He based his right to the relief he sought on two alleged 
facts, (1) that his late father and his late uncle, Dalip Singh, 
were the two male members of a joint Hindu family of which he 
(the plaintiff) was the surviving male, and (2) that the property 
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which was sought to be recovered belonged to that family jointly. 
The defendant resisted this claim on the ground, &4mong others, 
that all the joint family property had, by agreement between the 
then existing members of the family, been partitioned in interest 
in the year 1861, though not then, and only to * small extent 
afterwards, partitioned by metes and bounds, and that the land 
sought to be recovered was the separate property of her husband, 
Dalip Singh, who died the owner in possession thereof on the 
1st February, 1899. : 


The following pedigree shows the relationship of the several 
parties to the suit, ° 


SHADI RAM. 
| 
Har Narain, Tara Singh, died 1858,— 
diéd about 1867. Musammat Phul Kunwar. 
two daughters. 
| | 
Nirmal Singh, died 1861— Dalip Singh, died 
Musammat Rani February, 1899 
Musammat Parbati, 
Š Defendant, 
Naunihal Singb, Plaintiff. é 


The two daughters of Har Narain have not been made parties 
to the action, and do not apparently claim any interest in this 
property, and the precise nature of Har Narain’s right to or 
interest in it Gf any) does not appear. The Subordinate Judge 
decided in favour of the defendant and dismissed the action, 
holding that there had been a partition of the family property 
in 1861, and that the plaintiff was not joint owner with Dalip 
Singh at the time of the latter’s death, and, consequently, was 
not entitled to succeed him. The High Court at Allahabad by 
their decree of the 27th May, 1904, set aside this decree “ with 
the exception of Mahal Dalip Nagar partitioned in 1870, and the 
Mahals partitioned to Dalip in 1890 and 1893 in Shamilat, 
Shikarpur, and in Khandwaya, to which the defendant is entitled 
for a widow’s estate," and declared that, as to "all the rest of the 
property claimed, . . . . the family was a joint Hindu family 
during the lifetime of Dalip Singh, that since his death the 
plaintiff has been the owner and in possession of the aforesaid 
property as survivor, and that the defendant has no right to it." 
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Against this decree the defendant has lodged the present appeal. 

The sevefal partitions mentioned in the decree of the High 
Court were partitions by metes and bounds of the joint property, 
carried out under orders of competent tribunals. 

Though the question for decision by their Lordships is one 
of fact, its proper determination turns upon the application 
of certain legal principles to the facts proved, and the trus 
conclusion to be drawn from these facts viewed in the light 
of these principles. ° 

It is much to be regretted, therefore, that the attention of 
the High Court was not directed to the twọ authorities in which 
those principles have been laid down—in the first by Lord West- 
bury, and in the second by Lord Davey—namely, the cases cf 
Appovisr v. Rama Subba Atyan (1) and Balkisken Das v. Ram 
Narain Saku (2). In both these cases the members of a joint 
Hindu family, some of them being minors, acting by and through 
their parents, executed instruments in writing providing, in the 
first case, that part, and, in the second case, that the whole, of 
the joint family property should belong to and be enjoyed by 
the different members of the family in specified shares, The 
effect of this was held to be that, as to the property so dealt 
with, there was a division of rights ; the status of the family was 
changed ; the tenancy of the property severed and converted 
from something, to use the language of English law, like a joint 
tenancy into a tenancy-in-common, and the previously undivided 
family became by operation of law divided. 

At page 89 of the report of the first case, Lord Westbury is 
reported to have expressed himself thus :— 

" "According to the true notion of an undivided family in 
Hindu law, no individual member of that family, whilst it remains 
undivided, can predicate of the joint and undivided property 
that he—that particular member—has a certain definite share. 
No individual member of an undivided family could go to the 
place of the receipt of rent and claim to take from the Collector 
or Receiver of the rents a certain definite share. The proceeds 
of undivided property must be brought, according to the theory 
of an undivided family, to the common chest or purse, and then 
dealt with according to the modes of enjoyment by the members 
of an undivided family. But when the members of an undivided 
family agree among themselves, with regard to particular 
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property, that it shall thenceforth be the subject of ownership in 
certain defined shares, then the character of undiwided property 
and joint enjoyment is taken away from the subject-matter so 
agreed to be dealt with ; and in the estate each member has 
thenceforth a definite and certain share, which he may claim the 
right to receive and to enjoy in severalty, although the property 
itself has not been actually severed and divided." 

At p. 91 he proceeds to say :— 

*It is necessary to,bear in mind the two-fold application of 
the word ‘division.’ There may be a division of right, and 
there may be a division of property ; and thus, after the exe- 
cution of this instrument, there was a division of right in the 
whole property, although in some portions that division of right 
was not intended to be followed up by an actual partition by 
metes and bounds, that being postponed till some future time 
when it would be convenient to make that partition." 

And again at p. 92 there is the following passage :— 

“Then, if there be a conversion of the joint tenancy of an 
undivided family into a tenancy in common of the members of 
undivided family, the undivided family bccomes a divided family 
with reference to the property that is the subject of that agree- 
ment, and that is a separation in interest and in right, although 
not immediately followed by a de facto actual division of the 
subject-matter. This may at any time be claimed by virtue of 
the separate right." a 

In the last-quoted passage Lord Westbury stated he used 
the terms of English law, “joint tenancy" and "tenancy-in- 
common," by way of illustration. In the second of the above- 
named cases this decision was approved and followed, and on 
the question of the binding effect of such a deed, or agreement, 
as is above-mentioned, on the interest of a minor who was by 
and through his parent a party to it, Lord Davey, at p. 150 of 
the report, expresses himself thus :— 

“There is no doubt that a valid agreement for partition may 
be made during the minority of one or more of the co-parceners. 
That seems to follow from the admitted right of one co-parcener 
to claim a partition and (as has been said), if an agreement 
for partition could not be made binding on minors, a partition 
could hardly ever take place. No doubt, if the partition were 
unfair or prejudicial to the minor's interests, he might, on attain- 
ing his majority, by proper proceedings set it aside so far as 
regards himself,” 
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There is not a suggestion in either of the above-mentioned fe 
judgments that'the agreement to partition the joint family pro- 1908. 


perty in interest and right must be embodied in a deed or instru- Mount Parbati 


" : t. 

ment in writing. It might be a parol agreement. | Chaudhri Naunihal 
The question for decision in this case accordingly resolves Bingh. 

itself into this: Did the members of this joint Hindu family— 7 5 Athinsen, 


namely, Dalip Singh, Musammat Rani, acting for herself and — 
also on behalfof her infant son, the plaintiff, and Musammat 
Phul Kunwar, the plaintiffs grand-mofher—on or before the 
13th June, 1861, agree amongst themselves that their joint 
family property should thenceforth be the subject of owner- 
ship in the defined shares mentioned in their petition, dated — *' 
the 13th June, 1861, to the Tahsildar to have their names 
entered in the village papers: that is, Phul Kunwar to enjoy 
Patti Shadi Ramwala for life, and, subject thereto, one-half of the 
entire property, as well ancestral as newly purchased, to be taken 
as divided into equal shares, half and half, one-half or share to be 
enjoyed by Dalip Singh, and the other by the plaintiff and his 
mother. It cannot be suggested that these shares were not 
sufficiently * defined" within the meaning of the" above-quoted 
authorities, or that the agreement which the petition purports 
to embody is not ambiguous, precise, and clear in its language, 
nor can it be successfully contended that, having regard to the 
position of the family and the rights of its respective members, 
this division of the family property was in itself unnatural or 
unjust. Dalip Singh must then have been 17 or 18 years old, 
since he describes himself on the 16th June, 1867, as 24 years of 
age. He was, therefore, of age according to Hindu law. The 
plaintiff was an infant two years old. Had asuit for partition of 
the joint property been instituted on his behalf by a duly ap- 
pointed guardian ad Jitem, as it might have been, or had it been 
instituted by Dalip singh, there would prima facte have been 
allotted to each widow ap ortion of the property adequate for 
her maintenance, and, subject to that, the whole property would 
have been divided between the plaintiff and Dalip in equal shares. 
Little more than this is done by the agreement, since it is by no 
means certain that the plaintiff's mother would, under such an 
agreement as this interpreted by Hindu law, get more than 
what was sufficient to maintain her out of the half of the pro- 
perty allotted to her and her son. In addition to the provision 
for the division of the property, the petition contained a provi- 
sion that Dalip Singh was to be lambardar in certain mouzas 
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therein named, and Musammat Rani, under the sarabarahkar- 
ship of Dalip Singh, lambardar in certain othfr mouzas, and 
Musammat Phul Kunwar in the Patti, namely Shadi Ramwala 
in Shikarpur. This petition purports to be presented by Dalip 
Singh and Musammat Rani, on behalf of herself and "as guar- 
dian and patron of her minor son Naunihal Singh," and 
Musammat Phul Kanwar,—Musammat Rani through her brother, 
Shib Charan, and Musammat Phul Kunwar through her son 
Dalip Singh. On the “same day, the 13th June, 1861, an order 
was made by the Deputy Collector setting forth that the Tahsil- 
dar had been “asked fo submit a report relating to the lambar- 
darship and sarbarahkarship of the widow of Nirmal Singh," 
and directing the application (f.e. the petition), to be also 
sent to the Tahsildar “asking him to give the particulars in 
detail. ^ Onthe rst July, 186r, the Tahsildar reports that :— 
“The Kanungo verified the contents of this application (r.e. 
the petition) from Musammat Phul Kunwar and Musam- 
mat Rani . . . who stated that the dispute between them 
had been settled, and that the applicants had filed the application 
after settlement of the matter, and that it should be filed with 
the record," Upon this the Deputy Collector, on the 2nd July, 
1861, ordered the application to be brought forward with the record. 
The petition was thus treated as a serious business transaction 
by the officers before whom it came. Entries were made in the 
village papers in accordance with it, and "continued to be so 
made up to the death of Dalip Singh, in 1899, £.e. for a period of 
38 years, Yet it is this petition that is now impeached by the 
plaintiff in paragraph 8 of his plaint as “a mere paper proceed- 
ing," and the management by Dalip Singh under it described as 
in no way affecting ‘the property and business of the joint Hindu 
family.” The High Court deals with it in the following passages 
of its judgment : 

“ The petition, in our opinion, amounts to no more than a 
compromise between the two widows, an arrangement for the 
management of the estate for the time being, and for the purpose 
of supplying the revenue authorities with the names of persons 
to be appointed lambardars of the several villages comprised in 
it, and the nominal apportionment of shares between the plaintiff 
and the Dalip can be considered to be no more than an expression 
of the ladies’ opinion that hat was the measure of their interest 
in the family estate. Musammat Phul Kunwar takes care that 
her interests (though she really had no greater interest than as 
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mentioned above) shall be safeguarded, and in that she is imitated 
by Musammat'Rani . . . We cannot find that it had the 
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effect of working a separation in a family which it is now admitted Musammat Parbati 


was joint at the time when this petition was prepared.” 

In another passage of the judgment of the High Court it is 
said that the statement with which the petition opens—namely, 
that after the death of Nirmal Singh disputes arose between the 
applicants in connection with the estate of Tara Singh, the 
ancestor of the executants, which has ‘been settled by mutual 
consent in this way—' supplies the key to and explains why 
the petition was presented.” The most enatural and effectual 
way, however, of terminating such disputes would have been 
to divide the property between the different members of the 
family in definite shares, each member becoming entitled to the 
profits and bearing the losses of his allotted share, substantially 
as the law would have done. This is precisely what this settle- 
ment purports to effect. The High Court fail altogether to 


explain how the empty form of getting the applicants’ names 


entered in the village papers as lambardars of distinct mourahs 
—the property remaining joint and continuing under the manage- 
ment of Dalip Singh—would have conduced to the settlement 
of any disputes, or how the desire which they attribute to the 
two widows to appropriate a large portion of the income of the 
property could be gratified by such means, unless the partition 
was a real transaction, intended by the widows and Dalip Singh 
to be operative from the first. The settlement secured to them 
no benefit whatever, and therefore, the more rapacious they 
yere, the greater the probability that the partition was a real 
transaction. 

With all respect to the learned judges of the High Court 
their Lordships are quite unable to concur in their view. The 
parol evidence is to a great extent worthless. Many of the 
witnesses depose to matter of which they obviously can know 
nothing. In some instances they go the length of stating what 
was the nature of a certain lawsuit instituted by the parties to 
the present appeal, or by Dalip Singh. No attested copies of 
the proceedings in those suits were produced, nor was any excuse 
given for their non-production. But of the numerous docu- 
ments given in evidence many are absolutely inconsistent with 
the continuance of the family asa joint Hindu family owning 
the family property jointly; none are inconsistent with the 
partition, in interest and right, of that property.in the manner 


s 
Chaudhri Naunihal 


Bingh. 


disi iH 
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indicated in the petition; and some are inexplicable on any - 
other assumption. j 

If there be one thing more than any other inconsistent with 
the existence of a joint Hindu family, it is that the- eldest male, 
and manager for the family, should treat one member as the 
owner of his share of the entire property, and account with that 
member for the income of the property on that basis. Yet the 
very first business transaction which takes place between Dalip 
Singh and Musammat Ram after the presentation of the petition 
is conducted on these lines. She, who is a parda-nashin lady, 
had on the 6th June, 1266, executed a power-of-attorney appoin- 
ting her brother Shib Charan and Lalji Mal as her “ general 
attorneys and representatives" “for the management of the 
property and for looking after the Court business." "This 
document was registered on the 23rd July, 1866, her execution 
of it having been first verified in proper form. 

One of the villages, a portion of the joint estate, named 
Khandwaya, had been mortgaged for a sum of Rs. 2,000. Dalip 
Singh was anxious to redeem the mortgage. In order to effect 
this, Musammat Rani and Dalip Singh came apparently to the. 
following arrangement. On the taking of accounts between 
them in respect of the income of ‘her share" of the family 
property, a balance was found in her favour of Rs. 1,000 or Rs. 
I,100 ; the amount is differently stated. She authorized him to 
apply that balance, with an equal sum of his own, in/redemption 
of the mortgage, and two deeds were executed, each bearing 
date the 16th June 1867, one by Musammat Rani, “by the pen 
of Lalji Mal, general attorney,” called a “ receipt,” and the other. 
a complementary deed by Dalip Singh, described as 24 years of 
age, by which instruments the^parties became bound to carry 
out their respective parts of the arrangement. Both these 
instruments were duly registered. Atthe foot of each is given 
a list of all the villages of all the zamindari. In the deed exe- 
cuted by the Rani, the sum of Rs. 1,000 is described as her share 
of these villages, ‘after deducting the Government revenue, 
household expenses, expenses of the servants, and those incurred 
on occasions of marriages and deaths.” And itis provided that 
this is to be left with Dalip Singh “for the redemption of the. 
zamindari share in Mauza Khandwaya." The deed executed by 
Dalip Singh contains a declaration by him that “ Rs. 1,100 out 
of the profits due to Musammat Rani, guardian and sarfarast 
of Naunihal Singh, her minor son, for the zamindari share" of 
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the villages mentioned at the foot of the deed “ were in deposit ” 
with him, and provides that should he not succeed in redeem- 
ing the mortgage, he should return the sum of Rs. 1,100, and 
that “ after the return of the said sum the parties shall be liable 
for the mortgage money in proportion to their shares." The 
deed contains the further statement that with the exception of 
this money “there is no Jonger any account between me and 
the Musammat in respect of the amount to be taken and paid 
up to the Kharit crop, 1274 Fasli,” as well as other passages 
dealing with the respective rights and liabilities of the parties. 
These deeds are amongst the things proved in the case as to 
which the Subordinate Judge was of opinion that they “ would 
not haye been thought of were the family a joint Hindu family." 
Their Lordships concur with him in this opinion. If they 
are genuine, and the transactions they record and carry out are real 
transactions, they are crucial in this case. The High Court gets 
rid of them summarily. It states that the argument mentioned 
in each of them " would seem to have been concocted between 
Dalip Singh and Lalji Mal,” and points out that neither deed is 
signed by Musammat Rani (who, by the way, appears to be 
unable to write), and that there is nothing to show whether 
either document was ever communicated to her. The High 
Court do not suggest, however, what purpose could be effected, 
or what end subseryed, by this concoction, or what would be 
the use of inserting into one of the deeds provisions as bene- 
ficial to the Rani as those which the deed executed by her agents 
on her behalf:undoubtedly contains, if the purport and efect 
of the instrument never was to be, and never was, communi- 
cated to her. Why should Dalip Singh state under his hand, in 
an instrument duly registered, that he owed Musammat Rani 
Rs, 1,100 unless he, in fact, owed that sum to her? And if he 
did owe it to her, on what account could he have owed it 
unless, as he says, it ison account of her share of the rents of 
the property? Again, 15 receipts were given in evidence bearing 
dates from June, 1867 to March, 1875, signed on behalf of 
Musammat Rani by either Lalji Mal or Shib Charan, or some- 
times by both. They each bear the signatures of two or more 
witnesses. On the face of them they purport to contain state- 
ments of account between the lady and Dalip Singh in respect 
of her half-share of some income from the estate. They are, if 
genuine documents recording real transactions, inexplicable on 
any hypothesis other than that the partition of the joint estate, 
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at least in right and interest, had actually taken place. The 
High Court disposes of them by holding that neithér Lalji Mal 
nor Shib Charan had, under the instruménts appointing them, 
power to settle accounts with, or receive money from, Dalip 
Singh on behalf of their principal ; and therefore she, Musammat 
Rani, would not be bound by these receipts. That is not, how- 
ever, quite so clear as is assumed ; but even if it were so, that 
criticism might be very just if Musammat Rani were suing Dalip 
Singh or his representativés for an account of the profits received 
by him on her account, and he were insisting on getting credit 
for the sum acknowledged by the receipt to have been paid ; but 
it fails altogether to show the effect and weight of these docu- 
ments as pieces of evidence in the present case. It is impossible 
to believe that these two agents of the Rani were engaged for 
I4 years in the manufacture of fictitious receipts. The concoction 
would effect no conceivable object. If they are genuine docu- 
ments, they record a course of dealing which no ingenuity can 
reconcile with the continuance of the joint ownership of this 
family property. 

It is unnecessary to examine all the other documents in the 
case. Few, if any, of them are inconsistent with the defendant's 
case; many of them are quite inconsistent with that of the 
plaintiff. The High Court examined them in great detail. They 
dealt with them, however, in what, in their Lordships’ opinion, 
was an erroneous method. They apparently only considered 
whether each document was by itself sufficient to rebut the . 
frim facie presumption that, as the plaintiffs family were 
admittedly a joint Hindu family before 1861, it continued to ba 
joint, and omitted to take into account the cumulative effect of 
all these documents. 

In their Lordships’ opinion, there is no hypothesis on which 
all the transactions of the thirty-eight years from 1861 to 1899. 
can be reconciled and made consistent but one, and that is, that 
the petition of 1861 was a genuine document, and that the agree- 
ment it embodies and in furtherance of which it was presented, | 
was a realagreement. The plaintiff does not deny that money 
was paid by Dalip Singh to his mother, but says it was for main- 
tenance. The receipts refute this. He does not deny thata 
compromise was made before the petition of 1861 was presented, 
but seeks to limit the extent of it. Their Lordships concur with 
the Subordinate Judge in thinking that the plaintiff acted upon 
the partition effected in 1861, that he took advantage of it, and 
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never repudiated it during Dalip Singh’s lifetime. He is, there- 
fore, bound by ft now. . 

Their Lordships Will, therefore, humbly advise His Majesty 
that this appeal should be allowed, that the decree of the High 
Court should be reversed with costs, and that the decree of the 
Subordinate Judge should be restored. 

The respondent must pay the costs of this appeal. 

Mr. Douglas Grant: Appellant's Attorney. 

The Respondent did not appear. e 


J. M. P. Appeal allowed. 


Present: Lord Atkinson, Lord Collins, Lord Gorell and 
Str Arthur Wilson. 
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MAHESHAR PARSHAD AND OTHERS. 


[ON Two CONSOLIDATED APPEALS FROM THE COURT OF THE JUDICIAL 
COMMISSIONER OF UDH AND FROM THE BOARD OF REVENUE FOR 
THE UNITED PROVINCES OF AGRA AND OUDH AND THE COURT OF 

THE COMMISSIONER OF THE FYZABAD Division.] 


Oudh Sub-Settlement Act, X XVI of 1560—Swub-sotilement— Object and gurposa of 
paming ike Acot—Rule 18 of the Ack—Moaning of claims disposed of 
ti stherwise than in accordance with thero Ruler’ — Revision of such claine— 
Hulas 9 and 3 of the Act—Suit claiming Sud-Sattlement— Non-compliance 
with the provisions of tha Aot — Failure to prore original proprietary title— 
Compromise—Deores for a farming leases for 30 yours— Construction of 
ths decreas, 

Sub-Settüjement under, the Oudh Sub-Settlament Aot XXVI of 1866, 
was nota new thing giving some extra right or privilege over and above 
what was secured by a decree finding that a person was possessed of under- 
proprietary right, and the objeot and purpose with whioh the seid Aot was 
passed were to revise and correot what had been hastily and imperfeotly, or 
loosely done, and to seoure that no person should enjoy under-proprietary 
rights who could not establish his claim in the manner prescribed by the Rules 
laid down in the Schedule to the said Act. 

Olatms (to wnder-proprietary rights), which had been disposed of before 
the passing of -the sald Aot on October 12, 1866, “otherwise than in &coordanos 
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with these Rules’ within the meaning of Rule 18 of the Schedule to the said 
Act, refer to those claims which has not bean supported by tha proofs prescribed 
by Rules 3 and 8 amongst others, of the said Schedule to the said Aot, for the 
establishment of futwe claims, and the maid Bule 18 authonxed an inquiry 
into those claims, 

Where, after the passing of the sald Act, tho Financial Commissioner, in a 
suit claiming Sub-Settlement, held that the provisions of the said Act had not 
been complied with, and that, as the original proprietary title had not been 


proved the plaintiff was in no way entitled to Sub-Settlement, but as the ` 


defendants’ agent was willing to compromise the suit he decreed a farming 
lease to the plaintiff, he (the plaintiff) paying the Government demand plus 
$5 per cant to the defendant Talugdar fur a period of 80 years, 

Held, that tho leasa decreed was only a lease for a term of 30 years from 
the date of the decree, 


Two consolidated appeals: No, 39 of 1906 from a judgment 
and decree of the Judicial Commissioner of Oudh (December 13, 
1904) affirming those of the Court of Subordinate Judge of 
Sultanpur (February 10, 1904), and No. 7 of 1908, from an order 
or decree of the Board of Revenue for the United Provinces 
of Agra and Oudh (January 2, 1907) affirming that of the Court 
of the Commissioner of Fyzabad (August 13, 1906) confirming 
that of the Court of the Deputy Commissioner of Sultanpur 
(May 9, 1906). l 

The quætion raised on the two appeals related to the right 
of one Muhammad Ewaz Ali Khan (hereinafter referred to in 


this report as the “ Talugdar") to recover possession of a village, 


named Gadaria, situate within the ambit of his taluq, from the 
present holders, Maheshar Parshad, Jagannath Parshad and 
Har Gopal (hereinafter referred to as “ the Shukuls.") 

On February 2, 1864, one Bhairon Shukul, an ancestor of 
the Shukuls, instituted a suit in the Court of the Settlement 
Assistant Commissioner against one Rani Sadha Bibi, described 
as * Talugdar Mahona,” the predecessor in title of the Talugdar, 
alleging that he was in possession and occupation of the said 
village Godaria and other lands as his zemindari by hereditary 
rght, and praying that a settlement of the under-proprietary 
rights be made with him. On March 15, 1864 the Assistant 
Settlement Officer, Mr. W. E. Forbes delivered the following 


‘Judgment in favour of the Shukul, decreeing his right to hold 


the village permanently :— 

u After a careful consideration of all the evidence and the ` 
facts brought to light thereby, in this case, I have come to the 
conclusion that plaintiff's claim to permanent lease is a good 
and just one. Iconsider, moreover, that the issue has been 
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satisfactorily proved in his favour, and that he has been holding 
lease for a lony term of years in virtue of former proprietary 
right. The Rani has not made a single concession in her entire 
estate in favour of under-proprietors, and in this policy she has 
been ably supported by the individual whom she desires to 
appoint her heir, and who is now defacto lord of the manor, I 
mean, her Karinda Dalmir Khan,—referred to above, The terms 
' on which plaintiff has held lease in former years and the amount 
over and above the Government jama, which Raja Ali Bakhsh 
took from him, it is not now possible to prove since annexation, 
however plaintiff's lease has stood at Rs,80r, while mal and 
sewat have been Rs. 602. This gives Defendant Rs. 200 profits 
and gives a rate of 25 per cent wa/kana—and this rate I propose 
to continue on the revised fama. 

“I, therefore, decree permanent lease of mauza  Gadaria 
Dih, with Hasanpur, in favour of plaintiff Bhairon Shukul, and 
that he pay malikana to defendant at the rate of 25 per cent. 
on the revised jama.” 

“Until revised assessment is declared I uphold his lease 
at the rate hitherto paid, ozs, Rs. 801.” . 

That decree was affirmed by the Settlement Commissioner, 
the Chief Commissioner, and the Financial Commissioner. 

The Oudh Sub-Settlement Act, XXVI, of 1866, was passed, 
on the 12th October of that year, and subsequently on January 
17, 1867, the said Rani Sadha Bibi applied under that Act to 
Col. Barrow, the new Fnancial Commissioner for a review of his 
predecessor's judgment. Col. Barrow made the following order :— 

“Tt does not appear form the judgments of the lower 
Courts that respondent's possession was sufficiently continuous 
to entitle him to Sub-settlement ; and moreover it is doubtful 
` whether even then he can get Sub-settlement or sir equal to the 
profits of his lease. 

‘This case is remanded to Settlement Court for re-investiga- 
tion under the new rules.” 

On May 4, 1867, the Assistant Settlement Officer held that 
the Sukhul had proved his under-proprietary right with the 
fact that such right had been kept alive over the whole area 
claimed within the period of limitation ; and his decision was 
affirmed on appeal by the Settlement Commissioner of the 
Division on May 16, 1868. Thereupon on August 21, 1868, 
the Financial Commissioner remanded for trial the following 


| 


issue, “Is the claimant to Sub-settlement the old proprietor, | 
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and had he proprietary possession when the village was incorpo- 
rated in the taluq, or is he, as stated, only’ the taluqdar’s 
mahajan ?" The Deputy Commissioner, on December 18, 1868, 
recorded his finding to the effect that the Shukul did not repre- 
sent the original proprietors, who held the village when it was 
incorporated in the taluq ; but he added. 

At the same time it certainly appears to me that the plain- 
tiff and his forefathers have been in sub-proprietary possession. ` 
It has not been shewh that money-lending had anything to do 
with this tenure. Taking Act XXVI as it stands, free from 
official interpretation, the plaintiff has proved his case and should 
havea Sub-settlement. But if the Chief Court be of opinion 
that this cannot be decreed, there is nothing more to be said. 
The agent for appellant expresses himself willing to come 
to terms." 

On January 6, 1869, Col. Barrow, the Financial Commis- 
sioner, made a decree in the terms set out in their Lordships’ 
judgment below. 

In November 1898, the taluqdar served on the Shukuls a 
notice of ejettment under the provisions of section 52 (2) of the 
Oudh Rent Act, XXII of 1886. The suit brought by the Shukuls 
to cancel that notice was decided by the Deputy Commissioner 
of Sultanpur on February 4, 1899, and he ordered ejectment, 
being of opinion that the lease was for a fixed term of 30 years, 
which had expired on January 6,1899. On May 6, 1899, the 
Commissioner of Fyzabad, on appeal, set aside the last-mentioned 
order, on the ground that the leasees could not be ejected until 
the taluqdar had obtained from the Civil Courts a declaration 
of the true meaning of the Financial Commissioner’s decree, 


‘dated the 6th January, 1869. There was a further appeal by the . 


taluqdar to the Board of Revenue, which affirmed the judgment 
of the Commissioner of Fyzabad. 

Appeal No. 39 of 1906. On January 11, 1900, the taluqdar 
instituted the suit in this appeal in the Court of the Subordinate’ 
Judge of Sultanpur against the Shukuls. The plaint after 
feciting the reason for the suit, prayed znter alia for a declara- 
tion that the Shukuls had not under-proprietary rights in the 
village in suit ; and that after 6th January, 1899, they had ceased 
to be lessees. On February 10, 1904, the Subordinate Judge 
delivered his final judgment holding that the Shukuls bad no 
under-proprietary right in the village in suit, that the Civil 


. Courts could not decree the ejectment of a tenant ; and that the 
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proper Court to construe the judgment of the Financial Commis- 
sioner, dated 6th January, 1869, was the Revenue Court. He 
accordingly made a decree declaring that the Shukuls had no 
under-proprietary right in the said village or any part thereof. 

Against that decree an appeal was preferred by the Shukuls 
to the Judicial Commisssoner of Oudh, who dismissed it on the 
3rd December 1904. 

The judgment concluded as follows :— 

“They have, therefore, no under-proprietary rights of any 
kind left. The way is now clear for the Revenue Courts to 
determine whether the lease decreed by the Financial Commis- 
sioner was only a lease for 30 years, which has expired, render- 
ing the appellants liable to ejectment by notice, or whether the 
lease was in perpetuity, the rent of which might be revised for 
after 30 years." 

Against the decree of the Court of the Judicial Commis- 
sioner of Oudh the Shukuls appealed to His Majesty in Council. 

Appeal No. 7 of 1908. The taluqdar served a further notice 
of ejectment dated the 2nd November, 1905, on the three 
Shukuls already named, and on Shukul Sardha Prasad under the 
provisions of section 52 (2) of the Oudh Rent Act, XXII of 1886. 
The Shukuls on December 1:2, 1905, instituted a suit in the 
Court of the Deputy Commissioner of Sultanpur, against the 
taluqdar, to contest that notice under section 108 (8) of the said 
Oudh Rent Act. They objected to the notice generally, claimed 
that in any case they were entitled to retain the sir lands &c., 
and contended in paragraph 7 (f£) of their plaint that in no case 
they could be ejected without compensation for improvements. 
The taluqdar filed a written statement in reply, and on May 9, 
1906, the Deputy Commissioner delivered his judgment, and 
decided that under the terms of the said decree of the 6th Janu- 
ary, 1869, a perpetual farming lease was granted to the Shukuls. 
He accordingly made a decree cancelling the notice of ejectment. 
Against that decree the taluqdar appealed to the Court of the 
Commissioner of Fyzabad, which Court on August 13, 1906, 
made an order dismissing the appeal. Against that order the 
taluqdar appealed to the Board of Revenue for the United 
Provinces of Agra and Oudh. On January 2, 1907, that Board 
dismissed the appeal. The taluqdar then by special leave, appealed 
to His Majesty in Council against the said order of the said 
Board of Revenue, and the said decree of the Court of the 
Commissioner of Fyzabad.. 
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The two appeals were consolidated. 

Mr. Kenworthy Brown, for the Shukuls, feferred to the 
Oudh Rent Act, X XII of 1886, sections 52, 53 and 55, with 
regard to the ejectment of tenants, and the notice of ejectment ; 
the Oudh Rent Act XIX of 1866, section 3 for the interpreta- 
tions of ‘proprietor’ and ‘under-proprietor’; and the Oudh 
Revenue Courts, Act XVI of 1865, preamble, section 1, for the 
interpretation of ‘land,’ sections 2 and 3 in connection with suits 
relating to land, and the powers of the Financial Commissioner. 
On those authorities he submitted that Col. Barrow had no 
jurisdiction to reviewethe decree of March 15, 1864, passed by 
his predecessor, and that the decree of January 6, 1869, made-by 
Col. Barrow was null. The predecessors of the Shukuls in title 
had under-proprietary rights in the village in suit on and before 
January 6, 1869, and those rights were not, and could not be, 
taken away by the decree of Col. Barrow made on that date. 
He referred to the Oudh Sub-Settlement Act XXVI of 1866, 
section 1 and Schedule, Rules 2, 3 and 13, and submitted that 
the Shukuls were entitled to sub-settlement, and contended that 
even if they" had not proved, or could not prove, that they were 
entitled to sub-settlement, the Deputy Commissioner should not 
make an order for sub-settlement, and he should leave them 
the under-proprietary rights, which they had under the decree 
of March 15, 1864. Reference was also made to a collection of 
Settlement Circulars (Ed. 1867-8) p. 115. Circular dated January 
18, 1860 ; Compendium of Oudh Taluqdari Law, by John Gaskell 
Walker Sykes, L. L. B. (Lond), pp. 130, 135, 136 and 148 ; 
Rampal Singh wv. Balbhaddar Singh (1); widow of Shunkur 
Sakai v. Raja Kashi Pershad (2); Imdad Husain v. Asis-tin- 
Nissa (3); Ser Maharaja Drig Bioy Singh vw. Gopal Dutt . 
Panday (4); Mussumat Thakurain Sookray Koowar v. The Gov- 
ernment and others (5) and the Oudh Rent Act, XXII of 1886, 
section 108 (8). 
~ Mr. De Gruyther and Mr. Dube, for the Talugdar, referred 
to the Oudh Rent Act, XIX of 1868, sections 3 and 5; the Oudh 
Rent Act, XXII of 1886, section 108 (4) ; the Oudh Sub-Settle- 
ment Act, XXVI of 1866, Schedule, Rule 13; Oudh Revenue 
Courts Act XVI of 1865, section 2; and Compendium of Oudh 
Taluqdari Law, by J. G. W. Sykes (Ed. 1886), pp. 14 (para. 14) 


(1) (1902) I. L B. 35 ALL 1. 

(3) (1878) L., R. sup, 230, 228 and 235, 
(8) (18956) L. R. 28 I. A. 8 at p. 10. 

(4) (1878) L. ER. 7 I. A, 17 a£ p 38. 

(5) (1871) 14 M. I, A, 112, at p. 121, 
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28, 29, 55 (para, 34), 135, 143, 145, 285, 289, 290 and 378. 
He submitted that the Shukuls were not entitled to under- 


proprietary rights; that Col. Barrow had jurisdiction to review 
the decree of his predecessor dated March 15, 1864 ; and that 
under the decree of January 6, 1869, a lease for a period of 30 
years was granted to tbe Shukuls. The case of Mussamat 
Thukranst Sookras Kooar v. The Government and others (1) was a 
case of fraud, and had no application to the present case. He 
distinguished other cases relied on by the other side, and sub- 
mitted that none of them was applicable to the circumstances of 
the case under consideration. : 

Mr. Brown, in reply, referred to the N. W. P. and Oudh 
Land Revenue Act, III of 1901 (U. P.) section 79, and the Oudh 
Rent Act, XXII of 1886, sections 52 and 53. 

[Lord Atkinson referred to sections 54 and 55 (2) of Act 
X XII of 1886]. 

Mr. De Gruyther -referred to section 3 (10) of Act XXII of 
1886. The judgment of their Lordships was delivered by— 

Lord Atkinson.--lhe matter in controversy in these two 
consolidated appeals is the right of one Muhammad Ewaz Ali 
Khan (herein-after called “the Talugdar ") to recover possession, 
either in the Civil Courts or in a Revenue Court, of a village 
situate within the ambit of his talug, named Gadaria, from the 
present holders, Maheshar Parshad Shukul and Hargopal Shukul, 
a minor under the guardianship of Maheshar Parshad, named in 
the proceedings “the Shukuls.” The two main, if not the only, 
questions for their Lordships’ decision are (1) the proper con- 
struction of the 13th Rule in the Schedule of Rules attached to 
the Oudh Sub-Settlement Act, No. XXVI of 1866, and (2) the 
proper construction of a certain order or decree made on the 6th 
of January, 1869, by L. Barrow, Financial Commissioner, in a 
suit or proceeding in which one Bhairon Shukul, the predecessor 
of the present holders, prayed as against Rani Sadha Bibi to be 
entitled to a pucca lease of the said village with other lands. 

The case arises out of the Settlement of Oudh. "There has 
been an immense amount of litigation between the parties, and 
much conflict of opinion on their respective rights. On the 2nd 
February, 1864, the above-mentioned Bhairon Shukul instituted 
a suit in the Court of the Settlement Assistant Commissioner 
against Rani Sadha Bibi, described as  Talugdar Mahona,” pray- 
ing for an under-proprietary settlement in the said village of 

(1) (1871) 16 M, I. A. 112. 


May, 11. 
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Gadaria and other lands. On the 15th March, 3864, judgment 
was pronounced in tbis suit by W. E. Forbes, Assistant Settle- 
ment Officer, and a “permanent lease of Mauza Gadaria Dih 
with Hasanpar " decreed in favour of the plaintiff, and he was 
ordered to pay ma/i£ana to the defendant “at the rate of 25 per 
cent. on the revised jama.” "This judgment was affirmed by the 
Settlement Commissioner and the Chief Commissioner. It was 
admitted in argument that under-proprietary right in any land 
in this settlement of Oudh meant the right to hold the land in 
perpetuity for a heritable and alienable estate, at a fixed 
rent, subject to a revised assessment. And though the words 
“permanent lease" are used in this decree, it cannot have been 
meant that the relation of landlord and tenant was to be created 
between the parties. The rights the plaintiff claimed were 
"under-proprietary rights.” The decree commences thus :— 

" After a careful consideration of all the evidence and the 
facts brought to light thereby in this case, I have come to the 
conclusion that the plaintiff's claim to a permanent lease is a good 
and just one, so that it is evident that the Assistant Settlement 
Officer regarded a “permanent lease” and “ under-proprietary 
rights,” when applied to the tenure of such lands as these, as 
convertible terms. 

The Oudh Sub-Settlement Act received the assent of the 
Governor-General on the 12th October, 1866. Very soon after 
Rani Sadha Bibi presented under this Act a petition to L. Barrow, 
the new Financial Commissioner, for a review of thelate Finan- 
cial Commissioner’s judgment. 

On the 17th January, 1867, judgment was delivered and the 
Case was ordered to be remanded to the Settlement Court for 
re-investigation under the new rules on the ground that it did 
not appear from the judgments of the lower Courts that the 
respondent's possession was ‘sufficiently continuous to entitle 
him to Sub-Settlement," and that it was doubtful whether he 
even then could get Sub-Séttlement, or str, equal to the profits 
of hislease. Other proceedings were taken and ultimately, on 
the 6th January, 1869, the same Financial Commissioner pro- 
nounced a decree in the following terms :— 

It appears that the Mauza in suit was included in Taluga 
Mahona in 1228 Fasli, having previously been incorporated in 
Taluga Deokali in or about 1192 Fasli, but the Upadhias from 
whom the plaintiff claims were not in proprietary possession on 
either of these occasions, The Settlement Officer, however, 
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supposes that plaintif and his forefathers have been in sub-pro- PaO. 
prietary possession, and that plaintiff is entitled to a decree for 1906. 
Sub-Settlement, and further, appellant's agent expressed his wn. Parshad 
willingness to come to terms. r 
The provisions of the Sub-Settlement Act have not been 
complied with, but as the special appellant’s agent is willing to Ford Aikas. 
compromise the suit, there need be no further difficulty in dis- = 
posing of the case. I will only add that as the original proprie- 
tary title has not been proved, the plaintiffs are in no way 
entitled to Sub-Settlement, which actually restores them under 
, our rules to proprietary possession, and makes the Taluqdar, who 
has been half a century in possession the mere recipient of 
malikana. I decree a farming lease to plaintiff, he paying the 
Government demand plus 25 per cent. to the Taluqdar for a 
period of 30 years. 
It is contended that this decree was made without jurisdic- 
tion, and is therefore a‘nullity, with the result that the earlier 
decree of the rsth March, 1864, stands, and the Shukuls are 
therefore entitled to remain in possession of the vjllage by virtue 
of the under-proprietary rights which that decree gave them. 
The answer to this question depends on the construction of 
the 13th of the above-mentioned Rules. It runs thus :— 
“ 13.— Cases in which claims to under-proprietary rights have 
been disposed of otherwise than in accordance with these rules 
wil be open to revision, but this rule will not apply to cases 
disposed of by arbitration or by agreement of the parties." 
Rule 2 prescribes what a claimant must prove in order to 
‘Obtain a Sub-Settlement (which is nothing more than an autho- 
ritative ascertainment and declaration of his under-proprietary 
rights), and enacts, amongst other things, as follows :— 
“ He must show that he possesses an under-proprietary right 
in the lands of which the Sub-Settlement is claimed, and that 
such right has been kept alive over the whole area claimed within 
the period of limitation. He must also show that he, either by 
himself or by some other person or persons from whom he has 
inherited, has, by virtue of his under-proprietary right, and not 
merely through privilege granted on account of service, or by 
favour of the taluqdar, held such lands under contract (fucka) 
with some degree of continuousness since the village came into 
the taluqa." 
Rule 3 prescribes how the words "some degree of con- 
. tinuousness" are to be interpreted. Claims which have been 


Muhammad Ewas 
A likhan, 
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theretofore disposed of ‘ otherwise than in accordance with these 
Rules" within the meaning of Rule 13, must, therefore, refer to 
those elaims which have not been supported by the proofs 
prescribed by Rules 2 and 3, amongst others, for the establish- 
ment of future claims. Rule 13 would therefore be meaningless, 
unless it authorized aninquiry into those matters. The argu- 
ment, however, is that, even if, upon this inquiry, it should be 
ascertained that the claimant had not proved, and could not 
prove, any of the matters prescribed by Rules 2 and 3, the 
Chief, or Deputy Commissioner should simply abstain from 
making an order or decree for sub-settlement, and should leave | 
the claimant in the secure possession under the old decree of 
the under-proprietary rights to which it had been ascertained he 
was entitled according to the new standard. In their Lordships’ 
opinion, this contention cannot be sustained. Sub-settlement 
was not a new thing giving some extra right or privilege over 
and above what was secured bya decree finding that a person 
was possessed of under-proprietary right. And the history of 
the Act together with its provisions, and the rules attached to 
it, show that the object and purpose with which it was passed 
were to revise and correct what had been hastily and imper- 
fectly, or loosely done, and to secure that no person should enjoy 
under-proprietary rights who could not establish his claim in 
the manner prescribed by those rules. Revision would be a 
perfunctory and useless operation on any other terms. 

Their Lordships therefore think that the Financial Commis- 
sioner had jurisdiction to make the decree of the 6th January, 
1869, and that it is a valid and binding decree. .. 

The next question is, What is its meaning? Itis urged 
that it, in effect, grants the plaintiff a perpetual lease, tbat the 
period of 30 years mentioned in it is the period which is to 
elapse before revision, and that the Taluqdar is practically left 
in the same position as he was in under the earlier decree, save 
only that he has not the right to alienate; though why he 
should not have that right is not shown. But the whole frame 
of the decree shows that it never could have been intended 
to put the plaintiff in such a position, He was not a taluqdar, 
nor an occupier, and was found not to bea person possessed of 
under-proprietary rights. The decree does not put him into 
possession of theland, but merely entitles him to farm the rents 
of the occupiers. The whole thing was a compromise, and more 
or less of an anomaly, and though the Financial Commissioner 
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gave him a valuable right, he could not, in the face of his own 
declaration tht the provisions of the Sub-Settlement Act had 
not been complied with, and that the plaintiff was “in no way 
entitled to Sub-Settlement" which would restore him, under the 
Rules, to proprietary possession, and make the taluqdar “a 
mere recipient of a ma/i&ana," have intended to put him into a 
position almost as beneficial as if he had had all the qualifications 
he is stated to have lacked. Their Lordships are therefore of 
. opinion that the lease decreed was only a lease fora term of 30 
years from the date of the decree. That being so, the taluqdar 
would be entitled to recover possession if he took the right steps 
and proceeded in the right tribunal. He served a notice of 
ejectment under the provisions of section 52 (2) of the Oudh 
Rent Act, 1886. That appears to be the right course, having 
regard to the provisions of the s4th section. No objection has 
been taken in the arguments to the form of the notice or to the 
service of it. Section 108 of the Act prohibits all Courts other 
than Courts of Revenue from entertaining suits by a landlord for 
the ejectment of a tenant. According to the construction their 
Lordships have put on the decree of the 6th January, 1869, the 
Shukuls are now in the position of tenants whose tenancy 
has expired. 

The taluqdar is, therefore, entitled to a declaration, such as 
is asked for in the suit instituted by him on the rth January, 
1900, in the Court'of the Subordinate Judge of Sultanpur, 
—namely, that the Shukuls are not entitled to the rights of 
uuder-proprietors, or to any rights other than those of tenants 
for a term of 30 years whose term has expired, —but not to any 
further relief. The decree, dated the 13th December, 1904, of 
the Court ofthe Judicial Commissioner of Oudh, is in their 
Lordships' opinion right, and should be affirmed. 

The Shukuls, however, instituted a suit in the Court of the 
Deputy-Commissioner of Sultanpur, under section 108 (8) of 
the Oudh Rent Act, 1886, in which they prayed that the above- 
mentioned notice of ejectment might be cancelled. The 
Deputy-Commissioner, on the 9th May, 1906, made a decree 
cancelling it, and holding that the Shukuls were entitled to a 
perpetual farming” lease. Against this decree the Taluqdar 
appealed to the Court of the Commissioner of Fyzabad. Onthe 
13th August, 1906, that Court made an order dismissing his 
appeal. Against this order the taluqdar appealed to the Board. 
of Revenue for the United Provinces of Agra and Oudh ; but 
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by an order of that Board, dated the and January, 1907, his 
appeal was dismissed. Against this order and "the decree of 
the Commissioner of Fyzabad the Talugdar has, by special leave, 
appealed to His Majesty in Council, and his appeal has been 
consolidated with the first-named appeal. Their Lordships are 
of opinion that the orders appealed against by the taluqdar 
were wrong, and should be reversed. 

Their Lordships will therefore humbly advise His Majesty 
that the first-named appeal should be dismissed; that the 
talugdar' appeal should be allowed; that the orders or 
decrees of the Board pf Revenue for the United Provinces of 
Agra and Oudh, the Court of the Commissioner of Fyzabad, 
and the Court of the Deputy Commissioner of Sultanpur, dated 
respectively the 2nd January 1907, the rath August 1906, and 
the 9th May 1906, should be reversed ; and that the action 
instituted in the last-mentioned Court should be dismissed, with 
costs throughout, but without prejudice to the claims made by 
the Shukuls in paragraph 7 (/) of their plaint in the said action 
under section 57 of the Oudh Rent Act 1886. 

The appellants in the first-named appeal must pay the 
costs of that appeal, and the respondents to the talugdar's 
appeal must pay his costs of that appeal. 

| Appeal No. 39 of 1906 dismissed. 
J. M. P. | Appeal No. 7 of 1908 allowed. 
Messrs, T. L, Wilson & Co. ¢ Solicitors for the Shukuls. 
Messrs. Barrow, Rogers & Nevill : Solicitors for the Taluqdar. 
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Before the Hon'ble Sir Lawrence Fenkins, K. C. 1. E, Chief 
Fushce and Mr. Fustice Mookersee. 


ANANDA CHANDRA ROY 
v. 
MAKRAM ALI AND ANOTHER.” 
Under-raiyat— Money rent—Landlord and tonant—Bengal Tenancy Aot (VIII 
of 1686), Sea. 48. 
When undera kabiri, an under-ratyat was liable to pay as rent a 
certain quantity of produce and in the event of faflure to do go, he was Mable 
to pay a fixed amount in cash, his rent isa money rent within the meaning of 


9 Appeal No, 64 of 1903, under section 15 of the Letters Patent against the 
n of Hon'ble Mr, Justion Brett in Appeal from Appellate Decree No, 783 
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section 48 of tho Bengal Tenancy Act and the limit imposed by that section 
must be observed. 

QWere : whether the words ‘holding ata money rent' in section 48 of the 
Bengal Tenancy Aot are description of the landlord or of the under-tenant, 


Appeal by the Plaintiff. 

Suit for arrears of rent. 

This kabukat on which the suit is based is in the following 
terms. 


We, Shaikh Makramali, and Shaikh Abdur Rahaman, sons 
of the late Haji Machlandali, inhabitants of Kentgram, pergana 
Barodakhat, Thana Muradnagore, (illegible), do execute this 
chukti burga babulat for a period of three years to the effect 
following :—You on executing a decree in a claim (suit) upon 
mortgage bond in respect of mal and bhzti lands, enjoyed under 
ryoti right and miras right mudafat Ramdoyal Chander, etc., 
inhabitants of Kentgram, made purchase at a public auction 
held by the Court, became owner on receipt of a sale-certificate, 
and accordingly own and hold possession of the entire land 
khas (and also) by letting out the same in urga settlement, and 
by enjoying and using (the crops thereof): we applied for 
getting chukis burga (settlement) of a quantity of 1-8 (one drone 
and eight kanis) of mal land, given in the undermentioned 
schedule in mouza Kentgram within the jurisdiction of police 
station and Sub-Registry Muradnagore, pargana Barodakhat, 
out of the said auction-purchased land, so you granted our 
prayer,and we voluntarily and in a composed state of mind 
execute this ckuktiburga kabukat and agree that we take chukit- 
burga settlement for a term of three years from Kartik of the 
present year 1308 to the month of Aghran of the year 1311 
next. We shall deliver on the 30th Assin every year, a quantity 
of 27 maunds and 30 seers of jute at the rate of 3 maunds per 
kani of the chuki per annum (or) in absence thereof pay a sum 
of Rs. 132 on account of the value of the jute for a quantity of 
9 kanis 5 gundas of land given in the schedule below and shall 
deliver on the 30th Pous every year a quantity of 59 maunds of 
paddy at the rate of 4 maunds per kani per annum and (or ?) in 
absence thereof pay a sum of Rs, 118 for a quantity of 14 kanis 
15 gundas of land (r. e.) in all we shall pay on account of the 
value of the jute and paddy a sum of Rs. 250 (two hundred and 
fifty rupees), and shall take receipts. If we do not deliver the 
jute and paddy or do not pay the value of both the crops 
within the said time, then we shall pay interest at the rate of 
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Rs, 3-2 per cent. per month, after the expiry of the,time,«... you 
will be able to realize (the same) with interest by instituting 
suits and by causing auction sale of our properties and from our 
persons. After the expiry of the term we shall give up to you 
your entire land on the ist day of the month Pous 1311 next. 
If we do not give up the land amicably, then you will be able 
to cause it to be given up by us through Court and the loss, that 
you may suffer to be paid. If we (alter) the old boundaries or 
cause injury to any land in any other way then you will be able 
to take from us through Court the loss that you may incur on 
account of the same. “No objection on our part or on the part 
of our heirs in respect thereof will be admitted. To the above 
effect we execute the chutit burga kabuliat for a term of three 
years, The 21st Kartik 1308. 

The material facts appear from the judgment of Brett J, 


- which was as follows: 


Brett J.—After hearing the learned vakil in support of the 
appeal Isee no reason to differ from the view which has been 
taken by.the learned Judge of the lower appellate Court as to 
the character of the 4adukat which was entered into by the 
defendants with the plaintiff. There seems little doubt that the 
intention of the plaintiff when taking that £abula! was to 
realise the full yearly rent of Rs. 250 whether it was paid in the 


amounts of jute and paddy stated in that document or not and 


that the contract was not that ashare of the produce should be paid 
as rent. That this was so is clear from the former of the present 


“suit in which rent is claimed from the defendants at the rate of 


Rs, 250 per annum. Ll agree with the lower appellate Court that the 
terms of the Aadu/sat cannot be enforced as being an infringement 
of the provisions of section 48 of the Bengal Tenancy Act. 

The learned vakil for the appellant has relied on the case of 
Sohobat Ali v. Abdool Ali (1) to support the contention that in 
the present case the rent fixed between the parties was a produce 
rent and not money rent, that case is essentially different from 
the present case, for on reading the judgment in that case, it is 
quite clear that the original contract merely provided for the 


payment of a certain amount of produce as rent and that the 
‘estimate, afterwards given at the time of registration, of the 


value of the produce was given at the suggestion of the Registra- 
tion offcer who thought that some value ought to be put upon 
it, and not at the instance of parties to the contract. 


(1) (1808) 8 0. W. N. 151, 
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The result, therefore, is that the appeal is dismissed with 
costs. i 

Against this decision the plaintif appealed under section 
15 of the Letters Patent. 

Babus Mokendra Nath Roy and Fadu Nath Kanjilal for 
the Appellant. 

Hon'ble Syed Shamsul Huda and Mauki Nuruddin Ahmed 
for the Respondent. 


The judgment of the Court was delivered by 


Jenkins C. J.—On the facts of this case it is we think 
clear that the under-raiyat, who is the defendant, had a right to 
pay his rent in the form of a money-rent, and the suit is 
framed for the purpose of recovering from him the money rent. 
The rights of the parties in relation to the recovery of that rent 
must be determined by reference to section 48 of the Bengal 
Tenancy Act, and the limit imposed by that section must be 
Observed. And so without entering into the question as to 
whether the words “ holding at a money rent" is one descriptive 
of that landlord or the under-tenant, we think there is suffi- 
cient in the facts of this case as found to enable us to uphold 
the decision under appeal. We, therefore, dismiss the appeal 
with costs. 

Appeal dismissed, 


Before Sir Lawrence Yenkins, K. C.I.E, Chief Fustice and 
Mr. Fustice Mookeryee. 
JOGENDRA NATH SIRCAR AND OTHERS 


v, 
TINCOWRI BHATTACHARJYA.* 
Occupancy holding, non-transfsrablo—Kjeaiment of purchaser— Landlord not 
ontitled to re-exter, if tenant romains in possession of a portion, 
When a non-transferable occupancy bolding has been sold in execution of 
& money decree, the landlord is not entitled to re-anter unless the tenant has 
abandoned the holding. If the tenant continues in possession of a portion of 
the holding and pays the whole rent, the landlord is not entitled to ejeot the 


purchaser as a trespasser, 
Appeal by the Plaintiff. 
Suit for ejectment. 


* Appeal No. 94 of 1909 under section 15 of the Letters Patent against 
decision of Mr, Justice Brett, in B, A. 2348 of 1907. s 
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The material facts appear from the judgment of Brett J. 
which was as follows :— : 

Brett J.—The present appeal arises out of a suit brought 
by the plaintiffs as landlords to eject the defendant as a tres- 


passer from a certain holding. The holding in question was 


settled with one Fakir Dass Maity and the present defendant in 
execution of a money decree against Fakir Das Maity sold up 
the holding and took possession in January 1900. The plain- 
tiffs’ case was that the holding was not transferable, that the 
defendant acquired no title by his purchase and that therefore 
he was liable to be evictgd as a trespasser. The defence was that 
the jote was a permanent jote at a fixed rate of rent and that 
there was no abandonment of the jote by the tenant, that rents 
for the jote had been paid all along by the original tenant and 
that therefore the plaintiffs were not entitled to re-entry and 
accordingly they would not succeed in the present suit for evic- 
tion. The Court of first instance dismissed the plaintiffs’ suit 
but on appeal the lower appellate Court has decreed it. The 
defendant has appealed to this Court. 

It is very difficult from reading the judgment of the lower 
appellate Court to understand on what grounds that Court has 
come to the conclusion that the defendant is liable to eviction. 
The judgment opens with an obvious mis-statement of facts, the 
lower appellate Court apparently being misled by the form of 
issue No. a of the Court of first instance afd the manner in 
which that issue was dealt with, states that the Court of first 
instance deemed the defendant to be a trespasser. The finding 
of the Court of first instance, however, on the second issue does 
not mean anything of this sort. The question before the Court ° 
was whether notice was necessary by the plaintiffs to the defen- 
dant and the Court of first instance held that no notice was 
necessary because the plaintiffs alleged that the defendant was 
a trespasser. There was no finding on that issue that the defen- 
dant was a trespasser. The learned Subordinate Judge goes on 
to say: “As no cross appeal has been preferred the defendant 
may be accepted as a trespasser.” The Court of first instance 
dismissed the plaintiffs suit and it was certainly not necessary 
for the defendant to file a cross appeal against any special finding 
though in fact in the present instance there does not appear to 
be any finding by the Court of first instance that the defendant 
was a trespasser. The learned Judge of the lower appellate Court 
then says: "I agree with the learned Munsiff in holding that 
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there has been no abandonment by the old tenant ;” and in spite 
of this finding tHe lower appellate Court relying on certain cases 
to which it refers in its judgment held that the plaintiffs were 
entitled to evict the defendant. The two rulings on which the 
Subordinate Judge relies, do not appear to have any application 
to the present case and the case of Mothur Mondal v. Ganga 
Charan Gope (1) supports the view contrary to that taken by the 
‘Subordinate Judge. It was necessary for the plaintiffs in order 
to entitle them to any relief in their present action to prove not 
only there had been a sale of the holding in question but that 
since that sale or as a consequence of that sale there had been 
an abandonment of the holding by the defendant. If there was 
no such abandonment the landlords would not be entitled to re- 
entry and therefore in a suit like the present they would not be 
entitled to any relief. In the present suit not only has it been 
found by the Subordinate Judge in concurrence with the Court 
of first instance that there was no abandonment, but it was also 
found that rent was paid after the sale by the old tenant and 
that the tenant remained in possession of a certain portion of 
the holding. In these circumstances, the plaintiffs, as the land- 
lords having received the rent and the tenant not having aban- 
doned the holding are certainly not entitled to re-entry and 
therefore they are not entitled to the relief which they seek for 
by evicting the present defendant. The only person who in the 
circumstances found im the present case may possibly be entitled 
to any relief, and that is doubtful, is the tenant himself whose 
rghts might be held to have affected by the sale in execution of 
the money decree. 

‘For the respondent a rather novel argument has been 
advanced to the effect that the possession of the original tenant 
after the sale was permissive and therefore not judicial, it is not 
clear what is meant by this argument, but from the judgment 
of both the lower Courts it appears that the original tenant 
after the purchase refused to give up possession of tbe house 
standing on the land and a portion of the land and in those 
circumstances it is in my opinion impossible to say that his posses- 
sion was permissive. 

The result therefore is that I am unable to affirm the judgment 
and decree of the lower appellate Court. I accordingly set them aside 
and restore those of the Court of first instance. The defendant 
will be entitled to his cost against the plaintiff in all the Courts. 

(1) (1906) 10 O, W. N. 1088, 
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Orvrz. "A Against this decision the plaintiffs appealed under section 15 
190. of the Letters Patent. ° 
Jogendra Nath Babus Boidyanath Dutt and Fadunath Kanjilal for the 
Bircar Appellants. 
"Tinegwri Bhatta- Babus Mokendra Nath Roy and Krishna Prasad Sarvadhi- 
paar cary for the Respondents. 
Jenkins, C. J. The judgment of the Court was delivered by 


Jenkins C. J.— There is a long course of judicial decisions 
which leaves us no alternative but to decide that where, as has 
been found here, there is no abandonment of the holding by the 
original tenant, the landlord cannot proceed in ejectment against 
the transferee. We are in complete agreement with Mr. Justice 
Brett, and we must therefore dismiss this appeal with costs. 

Appeal dismissed. 


[ Ed 


Before Mr. Fustice Mookeryee and Mr. Fustice Carndup. 


kadi, DEBENDRA NATH SEN 
1909, i 
Janxary, 19, 20, 31. MIRZA ABDUL SAMED SERAJI AND OTHERS." 


February, 18. Mortgage, ruit for enforcoment of—Salo of properties ssoured by sevoral noum- 
dini brencers— Parties to ligation, if they must be—Surplus sale proceads, how 
acailable—Cowrt, in whioh the remedy ds to bo sought — Mortgages, titla of, 
denial of-—Estoppel— Purchaser at ewecution sala, if bownd by estoppel as 
the judgment-debtor— Purchaser at such sale, rights and liabilities of— 
Solicitor, employed to draw up a mortgage, powers of—Selicitor, Vf autho- 
riced to roosita payment and releases property mortgaged — Mortyago-dekt, 
apportionment of—General rulo— Receptions— Property, transextation of 
— Priority. "E 
According to the practice which prevails on the Original Side of the High | 
Court, it is open to the Gourt in s mortgage suit to direct the sale of the 
properties comprised In the securities of all the encumbrancers who are parties, 
to the litigation and to provide for the payment of their clatms according to the 
order of their respective securities, In other words, ine suit for sale by a 
first encumbranoer where there are successive encumbrances, the puisne encum- 
branoers may be allowed to have their claim satisfied out of the surplus sale 
proceeds, if any. 
Ju. J. Maohintosh v. Watkins (1) und Platt v. Momdel (3) referred to. 
Kissery Mohun Hey v. Kally Churn Ghoes (8), Xissory Mohun Hoy v. Kali 
Ohurn Ghose (4) and Ibu Hasan v. Brijbkukan (5) distinguished. 


* Appeal from Original Decree No. 48 of 1908, against a decision of 
Babu Mahim Chandra Sircar, Bub-Judge of Alipur, dated the 28rd} 


January 1908. 
(1) (1904) 10. L. J. 81. (13) (1894) I. L B, 22 Calc. 100. 
(3) (1884) 37 Oh. D. $46. (4) (1897) I. L, B. 24 Calo. 190. 


(5) (1904) LL. E. 26 All, 407. 
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It the junior moptgagee is in a position to have his claim satisied from the 
surplus sale proceeds realised at the instance of the senior mortgagee, he cannot 
be allowed to maintain another action to reach that very surplus and his 
remedy is to follow the surplus in the Court which made the previous judgment, 


Fiiss v. Buchisy (1) referred to, 


An order of this description which enures to the benefit of the plaintlt— 
prior encumbrancer—as well as the defendant—junior enonmbrancer,—can be 
- mads only, if all the parties interested in the equity of redemption of 
both the mortgages are before the Oourt. 

In regard to the relation o? mortgagor and mortgagee, when the mortgago- 
retains possession, a relation is created similar to that of landlord and tenant. 
and the mortgagor is estopped from denying the titie of the mortgagee, A 
mortgagor must, from the very nature of the mortgage contract, preserve the 
property pledged for the purposes of the original security and is therefore 
estopped, independently of covenants of warrantee, from denying the mortgagee's 
title and the existence of the lien which he has created, or from defeating its 
enforcement against the property upon which it was placed, 


Dot, v, Paggo (3), Good title v. Bailey (3), Doe v, Vichers (4), Wülison v. 
Watkins (5) and Cook v. Dela Guerre (6) referred to, 


Although a purchaser of mortgaged premises is not estopped by his mere 
acceptance of the deed from dispnting the validity of the mortgage or the 
amount due under iton the ground of objections which wefe open to the 
mortgagor, yet he is limited to such objections or defences only as could hare 
been pleaded by the mortgagor himself, and he cannot even set up all of these, 
for he is not permitted to urge defences strictly personal to the mortgagor. ; 

Dee v. Stone (7), Ottisen’s Banh v. Wobro (8), Pas v, Lynch (0), Dagys v. 
Excell (10) and Bool v. Dépgs (11) referred to. 


The purchaser at the execution sale is bound by the same rule of estoppel 
as the Judgment-debtor, on the principle that the former has purchased merely 
the right, title and interest of the latter and does not consequently oooupy a 
position of greater advantage. The execution purchaser of the interest of the 
mortgagor is as much bound by the rule of estoppel not to dispute the validity 
: of the mortgage as the mortgagor himself. 

Kishori Mohun v. Mahomed Mocaffar (12), Mahomed Mosafeor v. Xishori 
Mosa (18), Ran Ooomar v. MoQuor (14) and Madel v, Thomas (15) 
referred to, 

Lahan Chundcr v, Beni Madhud (16) followed. 

Anunda Moyes. v. Dhowendra (VT), Imrit Kooer v, Deboe Pershad (18), 


(1) (1882) 45 Sickels N. Y. 288, (7) (1846) 8 O. B. 176 ; 71 R. B. 811. 


(2) (1785) I. T. R. 758, (8) (1802) 44 La. Ann. 844 : 10 Bouthern 728. 
(3) (1777) 3 Cowper 597. (9) (1895) 117. N. O. 458 ; 38 B. H. 857. 

(4) (1888) 4 A. & E. 788, (10) (1879) 8 Woods. 844; 6 Fed. Cases 1109. - 
(5) (1880) 8 Peter, 48. (11) (1883) 108 U. B. 143. 

(6) (1864) 24 Calif. 287. (19 1890) I, L. R. 18 Calc. 188 (108). 


18) (1895) 


LL B. 220 909 ; L. R. 
dE, 

L 

14 


L, $9 I A 129. 
mr . A, Sup. Vol, 40; 11 B, L. B. 46, 

896) L L, 
1871) 14 M. 
(1873) 1 8W 


(18) , B, 900 (201). 
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OIvit. Dinendronath v. Ram Kumar (1), Parbhe Lal v, Mylna (3), Runga Monee v. 
1000, Raj Coomares (8), Gour Sunder v. Hem Ohandra (4) and Bashi Ohwnder v. 

— Faaye Ali (5) explained and disapproved. 
Debendra Nath Sen The purchaser et an execution mle may take advantage of an estoppel 
Mirsa Abdul Bamed Arising from the deed by which the debtor acquired title and is, in his turn, 
Baraji, estopped by the deed made by the debtor before the mle; in other words, the 

TO levying creditor 1s bound by an estoppel against the debtor as grantor. 

Morrison v. Caldwell (0), Ximboll v. Blaise (7), Gillian v. Bird (8), 
Knoop v. Kelsey (9), Morton v. Corell (10) and Wright v, Phipps (11) referred to, 
A solicitor has no íinsplied authority as such to reoeive payment of a 
mortgage debt, even though he may be authorized to reoeive payment of the 
interest and permitted to have possession of the mortgage deed ; nor can he, 
even {f authorized to receive payment of a mortgage debt, take a cheque ín lieu 
of cash, A solicitor employed for the purpose of the execution of the 
mortgage security has no authority to receive payment therefor, much less has 
he any authority to enter into any agreement to relinquish the mortgage lien 

over any portion of the mortgage premises, 
Wilkinson v. Cairdiuk (12), Kont v. Thomas (18), Glemberg v. Life Intoran 

Corporation (14) and Saffron v. Ratner (15) referred to. 


An agreement to release a mortgage, if made for a consideration, binds the 
parties to It ; but it does not bind & person nota party to it, and no such party 
could enforce it unless he was induced by it to purchase the property, to advance 
money upon it, ar to do some act prejudicial to his interest. 

Snell v. Palmer (16) referred to, 


In a mortgage suit the defendants who have purchased the equity of 
redemption, are not entitled to olaim asa matter of right that the mortgage 
debt should be apportioned between the various mortgaged properties and each 
of them should be allowed to redeem upon payment of his rateable share 
thereof. The mortgage security is entire and indivisible and unless there 
are exceptional circumstances the mortgagee cannot be compelled to break 
up the security. 

JHegku Nath v. llarlal (17), Xristhma v, Aluthwhumarasawmiya [18), 
and Hara Kumari v. Nasern Mortgage and Agency Company (19) referred to. 


The general iule is that a mortgagee cannot bo required at the insianoe of a 
purchaser of part of the premises to apporhon his mortgage debt among the 
several parts into which the property has been divided and to look to each only 
for ita proportionate share, unless circumstances hare happened, the effect of 
which, in fact or in law, is to create a severance of the security. Butan 
apportionment will be directed, in exceptional cases, such as, where it is neces- 
mary for the benefit of one who has taken a pert of the property under necessity 
and for the protection of his own interest, or where the mortgagee himself has 


(1) (1881) I. LR. 7 Oslo, 107; L. R 8 I. A. 65. 


(3) (1887) I. L. B, 14 Galo, 401 (11) (1899) 90 Fed. 556 ; 98 Fed. 1097. 
(8) (1868) 6 W R. 197. (198). (12) (1850) 5 Exch. 91. 

(4) (1889) 1. L. R. 16 Oslo. 855 (860). — (18) (1856) 1 H. N 478. 

(5) (1892) L L. R. 90 Onlc. 286 (839). (14) (1897) 1 Oh. 171 c 1 Oh, 27, 
(8) (1827) 17 Am, Deo, 84: (15) (1880) 14 Oh. D. 

(7) (1881) 29 Am. Deo. 476, (16) (188%) 13 IIl, App 

(8) (1848) 49 Am, Deo. 879, (17) (1831) L L, R. I Baten 820. 

(0) (1890) 22 Am. Bt, Rep. 777. (18) (1905) L L. B. 29 Mad. 217. 


(10) (1880) 10 Nebraska 498 ; 6 N, W. 477. (19) (1007) 7 O. L J. 
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become the owntr of a part of the equity of redemption, or where by his own OIvin. 
conduct, there has been a break up of the entire security. 1909. 
Serfiram  Alarwari v, Barkamdoo (1), Aciwt Ali Khan v. Jowahir (9), 
Hakim Lalv. Ham Lal (3), Wilson v. Tarter (4, Ganga Das v. Jogendra Debendra N bus Ben 
Nath (5), Jugdoo v. Habibullah (6), Lakshuman v. Madkap (7), Jawakir Singh Mirza Abdul Samed 
v, Baldeo Baksh Singh (8), Dukes v. Turner (9), Badley v. Tute (10), Zlerzag v. Baraji, 
Boh (11), Tarball v, Durant (19) and Colton v. Colton (18) referred to, US 
The test to be applied in each case is, whether there has been a severance 
of the security at the instance or with the congent of the mortgagee, and an 
apportionment will not be enforced upon the mortgagee unless special equitable 
considerations are established. 
Krueger v. Ferry (14) referred to, 


The rights of a mortgagee are not destroyed by the mere transmutation of 
the subject-matter of the security into a different form without his consent ; 
this rule is applicable to oases of compulsory acquisition under the Land 
Aoguistion Act, 

Dexglas v. Collector of Benares (15), Aristodas v. Hamkani (10), Gosto 
Behary v. Shib Nath (17), Hem Ohundor v. Thako Alomi (18), Barkamdeo v. 
Tura Chand (19), Arumugam v. Sicaegnana (20), Jatuni v. Amar Kriskas (31), 
Ranken v, Rast and West India Docks (22) and Sherwood v. La Fayette (23) 
referred to. 

Where the consideration of a security is a debt due under & previous 
mortgage earlier in date to that of another person, and a sult is brought by the 
plaintiff upon the latter mortgage which is subsequent in date to that of the 
other mortgagee, the plaintiff is entitled to priority to the extent of the mm 
covered by the earlier security on the ground thatatthe time of his later 
mortgage, he must have igtended to keep on foot the earlier llen. 

Gooooldas v. Hambun (24), DiwobandÀw v. Jogmaya (25), Soorfosram v. 
Barhamdeo (1) referred to. 

Appeal by the Plaintif. 

Suit for enforcement of a mortgage. 

The facts of the case appear from the judgment. 

Babus Dearka Nath Chakravarti, Hemendra Nath Sen and 
Serat Chandra Bose for the Appellant. 

Moulis Syed Shamsul Huda, Nuruddin Ahmed and Babu 
Nagendra Nath Mstter for the Respondents. 


C. A. V. 
(1) (1905) 3 C. L. J. 202. (12*(1889181 Vermont 518; 17 Atlantic 44. 
(3 (1870) 18 MLL A. 404, (18) (1858) 8 Phila Pa 24, 
(8) (1907) 8 C, L J. 48. (14) (1888) 41 N. J. Eq. 482. 
(4) (1892) 23 504 ;80 Pacific 490. (15) (1851) 5 M.T. A. 371. 
(5) (1907) 5 0, la J. 815, (18) (1880) L L. R 6 Oalc. 149. 
(8) (1907,86 0. L J 88 - (17) (1893) I L. B 30 Calc. 341. 
(7) n L L. B. 15 Bom. 185, (18) (1898) I. L. R. 20 Calo. 533. 
(8) (1907) 6 O. L. J. 072. (18) (1905) L L B. 88 Oalo 92 (111)J 
(9) (1876) 44 Iowa 575. (90) (1890) I L R. 18 Mad, 88L 
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(11) (1844) 03 Mis. 91; 31 N. W. 800, — (23) (1849) 12 Beav, 398. 
(28) (1896) 100 Ind. 411; 58 Am, 414, 
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The judgment of the Court was delivered by e 

Mookerjee J.—This is an appeal on behalf of the plaintiff 
in an action for the enforcement of a mortgage executed in his 
favour by the first defendant on the 16th September, 1899. The 
properties comprised in the security are three in number, and 
may be briefty described as the Mogulbagan, the Chitpur Road 
House and the Tangra Road land. In order to determine the 
relative rights of the parties to the properties in question, it is 
necessary to set out in detail the various transactions which have 
taken place with regard to them both before and after the 
moitgage. These transactions are of a somewhat complicated 
character ; but, so far as it is necessary to describe them for the 
purpose of disposing of the questions raised before us, they 
may be thus briefly outlined. 

The father of the first defendant, Abdul Karim, died on the 


-oth January, 1897, and left an estate of considerable value part - 


of which was heavily encumbered. In his lifetime on the 2and 
February, 1894, he had executed a mortgage for one lac of 
rupees upon the Chitpur Road house in favour of the London 
and Lancashire Life Insurance Company. He left three sons, 
Abdus Samad, (the first defendant) Mohamed Bakar, Abdul 
Mohamed, a widow and two daughters. Shortly after his death, 
on the 3rd February, 1897, his two sons, other than the first 
defendant, obtained letters of adminstratión to his estate from 
the original Side of this Court. While the estate was in course 
of administration the first defendant on the 10th February 1899, 
executed a bond in favour of the plaintiff for Rs. 4000 and 
hypothecated his share in Mogulbagan, the Tangra Road laüd 
and another property in Ballygunge. It appears from the 
evidence that the Ballygunge property had been sold out and 
had ceased to form part of the estate before the execution of 
the mortgage. When the plaintiff discovered this, and found 
the mortgagor unable to pay the interest regularly as he had 
covenanted to do in the mortgage bond, he began to press him 
for additional security. Meanwhile, on the 2oth June, 1899, 
the first defendant ‘executed another bond for Rs. sooo in favour 
of the fourth defendant, and hypothecated his share in Mogul- 
bagan, the Chitpur Road house, and the Tangra Road land. 
On the 24th June and the 28th July, 1899, the mortgagor exe- 
cuted two other bonds in favour of the sixth defendant, and . 
hypothecated the properties covered by the security of the 2oth 
June, 1899. It is also stated that, on the 23rd July 1899, he 
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executed another mortgage bond in favour of the third defen- 
dant, but no*details as to this transaction are forthcoming. On 
the 16th September, 1899, be executed in favour of the plaintiff 
the mortgage bond, which is the foundation of the present suit, 
for a sum of Rs. 4861, and the properties given as security were 
the shares, of the mortgagor in Mogulbagan, the Chitpur Road 
House and the Tangra Road land. The consideration was made 
up of the 4000 rupees advanced upon the bond of the roth 
February, 1899, a sum of Rs. 361, which represented the interest 


which had accrued due on that date, and a sum of Rs. 500 as a. 


fresh advance. On the gth January, 1900, the mortgagor 
executed another bond for Rs. 3325 in favour of the fifth defen- 
dant, and the properties given as security were his shares in 
Mogulbagan and the Chitpur Road house. In 1901, the London 
and Lancashire Life Insurance Company commenced a suit on 
the Original Side of this Court to enforce their security, and they 
joined as defendants the administrators, the present plaintiff, the 
husband of the fifth defendant, another puisne encumbrancer, 
who claimed to derive title from the first defendant, and other 
encumbrancer, who derived title from the administrators. This 
suit was consolidated with another in which certain creditors of 
the estate of the father of the first defendant had sued to enforce 
a money claim against the administrators. So far as we can 
make out, the cases may have been heard together, but a 
separate decree was drawn up inthe case of the London and 
Lancashire Life Insurance Company. To the terms of this decree 
made on the 27th April 1903, we shall have to refer in detail 
hereafter, but it is sufficient to state at this stage that the decree 
directed the sale of the Chitpur Road house as also of the 
properties covered by the securities of the defendants who 
derived title from the administrators. Various directions were 
given as to the order in which the London and Lancashire Life 
Insurance Company and the other mortgagees from the 
administrators were to be paid ; but so far as the present plaintiff 
and the other persons who held mortgages from the first defen- 
dant, Ábdus Samad, were concerned, no provision was made for 
realization of their claims, although liberty was reserved to them, 
to apply to the Court for the administration of the estate of 
Abdul Karim, and for the sale of what might prove to be the 
share of the present first defendant, Abdus Samad, in it. No 
materials have been placed before us to enable us to form an 
accurate idea of what proceedings have been taken pursuant to 
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this décree ; but we have been informed that the Chitpur Road 
house has been sold and that the proceeds have been practically 
exhausted in satisfaction of the claims of the London and 
Lancashire Life Insurance Company and the other mortgagees 
who derived title from the administrators. The result in subs- 
tance has been that nothing has been left against which the 
appellant could proceed for the satisfaction of his claim. 

We have now to turn back for a moment to the proceedings 
under which thesecond defendant, who is the real, contesting defen- 
dantin the present litigation, derived his title. On the 22nd Febru- 
ary, 1899, the administrators obtained the leave of Court to sell the 
Mogulbagan property forthe purposes of the administration of the 
estate of Abdul Karim. On the 24th June 1899, two persons 
by name Koilash Chandra Pal and Jogendranath Pal entered 
into an agreement with the administrators to purchase the 
property. The inquiry into the title, however, was protracted, 
and it was not till the 28th January 1902 that a conveyance 
was executed by the administrators to the Pals for Rs. 1,04,000. 
Meanwhile, on the 9th July 1900, the present second defendant, 
Bhaglu, had obtained a decree for money against the first defen- 
dant, Ábdus Samad, in the Calcutta Small Cause Court. The 
decree was transferred tothe Court of the Munsiff of Sealdah, and 
on the 2nd May 1901, the share of Abdus Samad in Mogulbagan 
was attached in execution. On the rath July 1901, the admins- 
trators preferred a claim on the ground “that they were in 
possession of the attached property which had vested in them as 
administrators, and that it could not be seized by any execution- 
creditor of Abdus Samad till the administration of the estate of 
his father had been completed. This claim was disallowed on 
the 7th September 1901. The administratorsthen obtained a 
Rule from this Court for the revision of this order, but on the 
14th May, 1902, the Rule was discharged in the presence of the 
claimants, the decree-holder and his judgment debtor. The second 
defendant, Bhaglu, then proceeded with the execution of his 
decree, brought the share of Abdus Samad to sale and purchased 
it himself for Rs. 802 on the 14th November, 1902. This sale was 
confirmed on the 9th December, 1902. Meanwhile, a portion of 
Mogulbagan had been acquired for public purposes under the 
Land Acquisition Act and a sum of over Rs. 52000 was in the 
custody of the collector. Disputes now arose between Bhaglu 
and the Pals asto the disposal of this sum of money. On the 
13th August, 1904, the Pals took proceedings before the Land 
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Acquisition Judge for apportionment of the sum which repre- 
sented the value of the portion acquired, and on the 19th July, 
1905, the Pals commenced an action against Bhaglu for decla- 
ration of their exclusive right as against him, to the property 
purchased by them. The Court of first instance in each of 
these two cases held that, as neither the administrators nor 
the Pals who derived title from them, had instituted a suit to 
. challenge the propriety of the order in the claim case within 
the period of limitation prescribed therefor, the order had 
become final and conclusive, with the result that as against the 
Pals, Bhaglu had become entitled to what had been seized by 
him in execution as the interest of his judgment-debtor Abdus 
Samad in Mogulbagan. Appeals were then preferred to this 
Court by the Pals, and the view taken by the Court of first ins- 
tance was affirmed on the 16th April rgo7. Meanwhile, on the 
22nd July, 1906, the plaintiff commenced the action, out of 
which the present appeal arises, for recovery of the sum due 
under his mortgage security. The first defendant was the 
mortgagor Abdus Samad; the second was Bhaglu, who had 
purchased the interest of Abdus Samad in Mogulbagan on the 
I4th November 1902 ; the third, fourth, fifth and sixth were 
puisne encumbrancers, and the seventh and eighth were the 
Pals, The mortgagor admitted the validity of the mortgage deeds, 
and the only objection which he raised was that in the plaint 
credit had been givem for a payment of Rs. 2,000 on the 16th 
March 1903, whereas he alleged that credit for this sum ought 
to have been given on the 28th January, 1902. The second 
defendant took various objections, the most important of which 
was that the suit could not proceed in view of the decree made 
on the Original Side of this Court in the suit of the London 
and Lancashire Life Insurance Company. He further contended 
that the plaintiff had relinquished his lien upon the Mogulbagan 
property, that in addition to the payment for which credit had 
been given in the plaint, another sum of Rs. 2000 had been 
paid, and that, in any view of the matter, the properties com- 
prised in the security ought to be made to contribute only 
rateably for the satisfaction of the dues of the plaintiff. The 
third defendant did not appear. The fourth defendant, who 
held a mortgage of the 20 June 1899, claimed priority in part, 
if not in whole, over the mortgage of the plaintiff. The fifth 
defendant contended that the suit could not proceed in view of 
the decision of this Court in the suit of the London and 
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Lancashire Life Insurance Company. The sixth defendant 
claimed priority in respect of the sums due to her over a portion 
of the amount sought to be realized by the plaintiff. The 
seventh and eighth defendants, the Pals, contended that the 
mortgage was invalid as against them, inasmuch as it had been 
created during the pendency of the administration, and could 
not be enforced against the property sold to them by the admi- 
nistrators with the leave of the Court. As the Pal defendants 
thus claimed under a title paramount to that of the mortgagor, 
they were, in view of the principle laid down by this Court in 
Fajneswar v. Bhuban (1), discharged from the suit. The Subordi- 
nate Judge then framed the following issues :— 

(1) Is the suit barred by sections 12 and 13 of the Code of 
Civil Procedure ? 

(2) Is the mortgage sued upon executed for valuable con- 
sideration ? Ab 

(3) Did the plaintiff release or abandon his mortgage lien 
in property No. 1 (Mogulbagan)? 

(4) Is the plea of payment of Rs. 2,000 of defendant No. 2 
true or not? . 

(5) Was the plaintiff aware of the Land Acquisition proceed- 
ings and has he any lien over the compensation money in deposit 
in the Court of the Land Acquisition Judge? 

(6) Is the plaintiff bound to follow properties other than 
property No. 1, in the first instance, and are all the mortgaged 
properties liable to contribute rateably ? 

(7) Has the mortgage of defendant No. 4 priority over the 
plaintiffs mortgage ? : 

Evidence was given on all the issues at the trial, on behalf 
of both sides, and the parties closed their case. The Subordinate 
Judge, however, held upon the first issue that the suit was barred 
by res judicata, and, in this view of the matter, dismissed the 
suit without any adjudication upon the other points raised. 
The plaintif has now appealed to this Court, and on his behalf 
it has been argued that the suit is not barred by the principle 
of res judicata. In our opinion, this contention is well-founded, 
and must prevail. As the evidence on the record is complete, 
we have heard the parties at length upon all the material points 
involved, and we shall give a decision on the merits upon the 
whole case. 

In support of the view that the suit is barred by the principle 

(1) (1906) 8 0. L. J. 206. 
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of res judicata, it has been contended by the learned vakil who Orvir, 
appears for the second defendant that as the plaintiff was made 1909. 


a party to the mortgage suit instituted on the Original Side of py nar Nath Ben 
this Court by the London and Lancashire Life Insurance Com- ian s ERT 
pany and as the decree of this Court reserved to him liberty to Seraji, 
ask for the administration of the estate of the father of his Mookerjee, 7. 
mortgagor, he is restricted to the remedy thus specified, and he — 
cannot maintain an action for reccvery of the money due on his 

security. It has been contended, on the other’ hand, by the 

learned vakil for the appellant that the plaintiff as mortgages 

has a right under the contract to enforce the security, that the 

liberty which was reserved to him under the decree of this Court 

is of doubtful efficacy, and that it could never bave been intended 

to restrict him by that decree in the pursuit of any lawful 

remedy otherwise available to him for the enforcement of the 

security he holds. Reliance has also been placed on behalf of 

the respondents upon the cases of Krssory Mokun Roy v. Kally 

Charan Ghose (1), Kissory Mohun Roy v. Kally Charan Ghose (3), 

and lou Hossain v. Brijbkukan (3) to show that it was open to 

the present plaintiff to obtain the relief which he now seeks in 

the suit in which he was the defendant, These cases, however, 

are Clearly distinguishable. They only show, as was pointed out 

by this Court in Z. F. Mackintosh v. Watkins (4), that according 

to the practice which prevails on the Original Side of this Court, 

it is open to the Court in a mortgage suit to direct the sale of 

the properties comprised in the securities of all the encumbran- 

cers who are parties to tbe litigation and to provide for the 

payment of their claims according to the order of their respective 

securities. In other words, as pointed out in Jazz v. Mendel (5) 

in a suit for sale by a first encumbrancer where there are succes- 

sive encumbrances, the puisne encumbrancers may be allowed 

to have their claim satisfied out of the surplus sale proceeds, if 

any. It may be conceded that, if an order of this description is 

made, a separate suit would not lie at the instance of a puisne 
encumibrancer for the enforcement of his security, because, as 

was said in Fliess v. Buckley (6), if the junjor mortgagee is in a 

position to have his claim satisfied from the surplus sale proceeds 

realised at the instance of the senior mortgagee, he cannot be 

allowed to maintain another action to reach that very surplus, 

and his remedy is to follow the surplus in the Court which made 


(1) (0894) I. L. R. 39 Calo, 100. (4) (1004) 10. L. 81. 
(2) (1897) L L. B. 94 Oalo. 1900. — (5) (1884) 27 Oh Div. 948. 
(8) (1904) I. L. B. 26 All, 407, (6) (1882) 45 Bickels N. Y. 288. 
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the previous judgment. Indeed, it is difficult te conceive why 
a puisne encumbrancer, who can get his claim satisfied so speedily 
should care to have recourse to a separate litigation for the 
same purpose (Jones on Mortgages, Section 1688). It is to be 
remembered however, that an order of this description which 
enures to the benefit of the plaintiff—prior encumbrancer—as 
well as the defendant junior encumbrancer, can be made only, if all 
the parties interested .in the equity of redemption of both the 
mortgages are before the Court. In the case before us, the 
decree on the Original Side of this Court made on the 27th April 
1903 did not provide for the payment of the dues of the plaintiff 
from the surplus sale proceeds. The reason is not diffhcult to 
discover. The Court apparently differentiated between the 
securities created by the original owner, Abdul Karim, or by the 
administrators of his estate and the securities created by his son, 
Abdus Samad, at a time when the estate was under administra- 
tion. So far as the securities of the former description are con- 
cerned, the Court directed the sale of the properties comprised 
therein for guccessive payments of the claims of the different 
mortgagees in the order of seniority. The decree further 
directed that, if the mortgagor, Abdus Samad, satisfed the 
claims of the mortgagees who held securities from him, they 
were to reconvey the premises comprised in their respective 
mortgages free from all encumbrances; ‘but the Court did not 
direct that, in default of payment by the mortgagor Abdus 
Samad, the properties comprised in the securities created by 
him were to be sold and the proceeds applied in satisfaction of 
the dues of the successive encumbrancers. The Court in fact was 
not in a position to make an order of this description. The 
parties interested in the equity of redemption of the various 
mortgage securities were not before the Court, for the obvious 
reason that the plaintiff in that litigation did not think it 
necessary toimplead them as defendants. But, whatever the 
reason for the order of the Court might have been, the substance 
of the matter is that the Court did not make an order for the 
sale of the properties comprised in the security of the present 
plaintiff and the payment of his dues. On what principle, then, 
can it be contended that he is debarred from the pursuit of his 
lawful remedy in the present litigation? It was ingeniously 
suggested by the learned vakil for the second defendant that, as 
the present plaintiff in his written statement in the suit of the 
London and Lancashire Life Insurance Company did expressly 
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ask that provision might be made for payment of his dues, and 
as no such provision was made, that particular prayer must by 
implication be deemed to have been refused, and that, therefore, 
under explanation 3 to section 13, of the Civil Procedure Code 
of 1882 the plaintiff is barred by the doctrine of res judicata, 
This argument, however, is obviously fallacious on more than 
one ground. In the first place, it is founded on the assumption 
that the written statement of the present plaintiff must be 
treated as a plaint. In the second place, it is assumed that it 
was obligatory’ upon the Court to make a decree for the sale of 
the properties comprised in the security ofethe present plaintiff. 
In the third place, it is further assumed that the Court can in 
the absence of all the parties interested in such properties make 
a decree of that description. There is no foundation for any of 
these assumptions. On all these grounds, we must hold that, 
although liberty was reserved to the present plaintiff to ask for 
the administration of the estate of the father of his mortgagor, 
it was not obligatory upon him to do so, and that he is not 
limited to that remedy. We were further informed that the 
administration of the estate of Abdul Karim as may be expected 
from tbe length of time which has elapsed since the appoint- 
ment of the administrators has been already completed by them, 
so that itis difficult to appreciate what good would result even 
if the plaintiff were now to avail himself of the liberty reserved 
to him in the decree of this Court. We may also add that section 
12 of the Code, which was mentioned in one of the issues as a 
possible bar, has obviously no application, and no reliance was 
placed upon it in the arguments addressed to us at the bar. It 
follows, consequently, that the present suit-is maintainable, and 
must be tried on the merits. 

As regards the merits, the substantial points urged by the 
second defendant in answer to the claim of the plaintiff are, frst 
that the plaintiff has no subsisting valid security which he can 
enforce as against the Mogulbagan property after that property 
has been sold by the administrators with the leave of the Court 
to the Pals ; second/y, that there was a release by the plaintiff 
of his.lien over the Mogulbagan property ; zAzrdiv, that in any 
event, the mortgage debt ought to be apportioned upon the 
properties comprised in the security. In answer to these points, 
it has been argued by the learned vakil for the plaintiff appel- 
lant, first, that the second defendant as the purchaser of the right, 
title and interest of bis mortgagor at a sale held in execution of 
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a money decree is estopped, quite as much as the mortgagor 
himself, from questioning the validity of the mortgage ; secondly, 
that there was in fact no release by the plaintiff of his lien upon 
the Mogulbagan property, and that assuming that there was any 
negociation in that direction, it was inoperative in the absence 
of a duly executed and registered document ; and //rrg/y, that 
the second defendant is not entitled to claim as a matter of 
right that the mortgage debt should be apportioned and distri- 
buted upon the several properties comprised in the security. 

As regards the first of these points, the solution depends 
upon the determination of the true position of the second 
defendant. As previously stated, he held a money decree against 
the mortgagor, Abdus Samad. In execution of that decree he 
attached the right, title and interest of the judgment-debtor in 
the Mogulbagan property. The administrators preferred a claim 
which proved infructuous. The second defendant thereupon 
purchased the property at the execution sale on the 14th 
November, 1902. The transferees from the administrators subse- 
quently sought to challenge this title but found themselves 
barred by limitation. What is the precise effect to be attributed 
to these proceedings ? The second defendant suggests that when 
he successfully fought the claim case, he intended to do so solely 
for his own benefit and that his victory over the administrators 
and their transferees cannot accrue to the benefit of the present 
plaintiff. In our opinion, this contention is manifestly fallacious. 
Rightly or wrongly, he succeeded against the administrators. 
When their claim was disallowed, the result was that the 
property, which the second defendant had seized in execution 
as the property of his judgment-debtor, became available for the 
satisfaction of his claim. He could as the result of any possible 
purchase in execution proceedings on the basis of his decree, 
acquire only tke right, title and interest of his judgment-debtor, 
as they stood on the date of attachment. On that date, there 
was a subsisting mortgage on that property in favour of the 
present plaintiff. In the eye of the law, therefore, all that could 
be seized at that time by any execution-creditor of the mortgagor 
was his equity of redemption. It is difficult to conceive how, 
upon any intelligible principle, the view can be maintained that 
the second defendant seized in execution the property of his 
judgment-debtor free from the mortgage previously imposed by 
the latter thereon. In this view of the matter, so far as the 
present question is concerned, his position is identical with that 
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of his judgment-debtor. Now, what was the precise position 
of the judgment-debtor, mortgagor, so far as the plaintiff, 
mortgagee was concerned? As is pointed out, in Bigelow 
on Estoppel sth Edition page 554, in regard to the relation 
of mortgagor and mortgagee, when the mortgagor retains 
possession, a relation is created similar to that of landlord 
and tenant, and the mortgagor is estopped from denying 
the title of the mortgagee. A mortgagor must, from the very 
nature of the mortgage contract, preserve the property pledged 
for the purposes of the original security, and is, therefore, 
estopped, independently of covenants of warrantee, from deny- 
ing the mortgagee’s title and the existence of the lien which he 
has created, or from defeating its enforcement against the pro- 
perty against which it was placed. In Doe v. Perge (1), Lord 
Mansfield observed that the Court never suffers a mortgagor 
to set up the title of a third person against his mortgagee ; 
for-he made the mortgage, and it does not lie in his mouth to 
say so, though such third person might have a right to the proper 
possession. To the like effect are the same learned Judge’s observa- 
tions in Good Title v. Batley (2), where it is said that, as no man 
can be allowed to dispute his own solemn deed, a mortgagor cannot 
be permitted to dispute the title of his mortgagee. [See also Doev. 
Vickers (3). Precisely the same view was taken by the Supreme 
Court of the United States in Willison v. Watkins (4), where 
the principle of estoppel applicable to landlords and tenants was 
held to govern cases between mortgagors and mortgagees, trustees 
and cestus gue trusts, and generally to all cases where one obtains 
possession of real estate belonging to another by recognition of 
his title. On this ground, it was ruled by the Supreme Court of 
California in Cook v. Dela Guerra (5), that a mortgage made by 
the heirs of a deceased owner before the administration or 
settlement of the estate, cannot be objected to by them, on the 
ground that the creditors and legatees of the estate have not 
been paid. It is clear, therefore, upon principle, as well as upon 
the authorities, that, in so far as the first defendant, the mortgagor 
of the plaintiff is concerned, he is estopped from denying the 
title of the mortgagee. He cannot be allowed to say that the 
mortgage is invalid, because it was effected at a time when the 
estate was in the course of administration and is liable to be 
(1) (1785) T, T. R. 768. (8) (1886) 4 A, & B, 783. 


(2) (1777) 3 Oowper 597. (4) (1880) B Peter 48, 
(5) (1864) H Oalif 337, 
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challenged by persons who have subsequently* acquired the- 
mortgaged premises from the administrators. If this defence, 
therefore, is not open to the mortgagor, on what principle is it 
open to the purchaser of his right, title and interest in the equity 
of redemption? There can be no doubt but that, if he had been 
a private purchaser of the property in dispute from his judgment- 
debtor, he would have been estopped in the same way as his 
vendor ; for it bas been repeatedly laid down that, although a 
purchaser of mortgaged premises is not estopped by his mere 
acceptance of the deed from disputing the validity of the 
mortgage or the amount due under it on the ground of objections 
which were open to the mortgagor, yet heislimited to such 
objections or defences only as could have been pleaded by the 
mortgagor himself, and he cannot even set up all of these, for he 
is not permitted to urge defences strictly personal to the mort- 
gagor. It is sufficient in this connection to refer to the case of 
Doe v. Stone (1), in which it was ruled that it would be no more 
open to a person standing in the shoes of the mortgagor than to 
the mortgagor himself to set up as against the mortgagee any 
preceding estate which he himself had created. A similar view 
has been taken in the American Courts, where the leading 
decisions are Citizen's Bank v. Webre (2), Pass v. Lynch (3) and 
Daggs v. Howell (4) the decision in the last of which cases was 
affirmed upon this point by the Supreme Court of the United 
States. [Ewel v. Daggs (5). Does it then make any difference if. 
the purchaser acquires title, not by a private sale, but at a sale 
held in execution of a money decree? In our opinion it does 
not. That this view is correct cannot, of course, be disputéd 
where the sale is made expressly subject to the mortgage or 
where only the equity of redemption is seized and the purchaser 
bids only the value of such equity. Butit cannot be limited to 
this class of cases ; the purchaser at the execution sale is bound 
by the same rule of estoppel as the judgment-debtor, on the 
principle that the former has purchased merely the right, title 
and interest of the latter and does not consequently occupy a 
position of greater advantage. This view is supported by the 
decision of their Lordships of the Judicial Committee in 
Mahomed Mosaffer v. Kiskori Mokun (6). In that case, where A 


(1) (1846) 8 0. B. 178 ; 71 R. R 811. 

(3) (1892) 44 La. Ann. 841 ; 10 Bouthern 7928. 

(5) (1895) 117 N. O. 455 ; 38 8. E 857. 

(4) (1879) 8 Woods 844; 6 Fed, Cases 1109. 

(5) (1882) 108 U. 8. 143. 

(6) (1895) 1. L. B. 23 Calo. 909 ; L. BOL A, 139. 
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had allowed B bo hold herself out tothe world as the owner of 
certain properties and was consequently bound by the rule of 
estoppel not to deny the title of B as against dona fide purchasers 
for value without notice from B, the question arose whether the 
estoppelas against A was purely personal, or whether it would 
also operate as against execution-purchasers of the interest of A. 
It was ruled by this Court [Atshort Mohun v. Mahomed Musafer (1)] 
contrary to the principle deducible from Richards v. Fohnston (2) 
and Heane v. Rogers (3), that the estoppel that would bind A 
would also bind the execution-purchasers of his interest. This 
view was subsequently affirmed by their Lordships of the Judicial 
Committee, and they rested their conclusion on the ground that 
the principle of estoppel, founded in that case upon the decision 
in Ram Coomar v. Maqueen (4), applied, not only to A, but also 
to the execution-purchasers of the interest of A, who were 
equally bound by it, as they had purchased only his right, title 
and interest. This is in accord with the statement of the rule by 
Kay L. J.in Made/l v. Thomas (5). No doubt, the statement 
has sometimes been made by text writers (Hukum Chand on 
res judicata, 304 and Caspersz on Estoppel, and Edition 66) 
apparently on the basis of judicial dicta of the highest authority 
that, as there is no privity between the purchaser at a sule in 
execution of a decree and the judgment-debtor whose property 
is sold, the purchaser at the execution sale is not bound by the 
same rule of estoppel as thé judgment-debtor. Thus in Anunda 
Moyse v. Dhonendro Chandra (6), Lord Justice James observed 
that the title of a purchaser under a judgment decree could not 
be put on the same footing as the title of the mortgagor or of a 
person claiming under a voluntary alienation from the mortgagor. 
Again in /mrit Koer v. Debee  Pershad (7), Sir Richard Couch 
remarked with reference to purchasers at an execution sale 
that they were not in the position of persons taking a con- 
veyance direct from the party and were therefore not bound 
by what the judgment-debtor might have stated on, some 
previous occasion. Somewhat to the same effect are the 
observations of Sir Barnes Peacock in Dinendronath wv. Coomar 
Ram Kumar (8) “There is a great distinction between a 


(1) (1800) I L. R. 18 Calo. 188 at 198, 

(3) (1859) 4 H, & N. 660. (5) (1891) 1 Q, B. 380 (388). 

(8) (1829) 9 B. & O. 557. (6) (1871) 14 M, I. A. 101 (111). 
(4) (1873) L, B. I. A. Sup. Vol. 40. (7) (1872) 18 W. B, 201. 
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private sale in satisfaction of a decree and a sale in execution of a 
decree. Under the former the purchaser derives title through the 
vendor and cannot acquire a better title than that of the vendor. 
In the latter, the purchaser, notwithstanding he acquires 
merely the right, title and interest of the judgment-debtor, 
acquires that title by operation of law adversely to the judgment- 
debtor and freed from all alienations or incumbrances effected by 
him subsequent to the attachment of the property sold in execu- 
tion.” On the authority of these observations it was ruled by 
this Court in Parbu Lal v. Myin (1) that a purchaser at an 
execution sale was nof the representative of the judgment-debtor 
for the purpose of the rule of estoppel. Substantially to the 
same effect are the decisions in Auro Monee v. Raj Coomares (2) 
Gour Sunder v. Hem Chunder (3) and Bashi Chunder v. 
Enayet Ali (4). There can be no question, however, that the 
rule so widely formulated in these judicial dicta, is neither 
supported by authorities nor defensible, on principle. It will 
suffice for our present purpose to refer to the judgment of the, 
Full Bench of this Court in Jshan Chunder v. Bent Madhuv (5) 
in which it was pointed out that the view taken in these cases 
is based on a misapprehension of the passages from the decisions 
of the Judicial Committee in Anandamoyee v. Dhirendra (6) 
and Dinendro v. Ram (7) to which we have just referred. These 
Privy Council decisions only show that the rights of an execu- 
tion-purchaser are in inany respects different from those of-a 
purchaser at a private sale ; but they do not afford any basis for 
the comprehensive rule of absence of estoppel against the execu- 
tion-purchaser deduced from them. We must, therefore, hold 
upon the decisions of the Judicial Committee in Mahomed 
Mosufer v. Kishori Mohun (8) that the execution-purchaser of 
the interest of the mortgagor is as much bound by the rule of 
estoppel not to dispute the validity of the mortgage as the 
mortgagor himself. That the rule in question is based on a 
sound principle is obvious from the circumstance that it has been 
adopted in other systems of jurisprudence ; for instance, it has 
been widely followed in American Courts where it has been 
repeatedly held that the purchaser at an execution sale may 
take advantage of an estoppel arising from the deed by which 


(1) (1887) I. L. R. 14, Calo, 401, (5) (1896) I. L. R. 24 Calo. 63 (78). 
(8) (1866) 6 W. B. 197 (108). (6) (1871) 14 M. I. A. 101 (111). 
(S) (1880) I. L. R. 16 Oalo, 355 (860).. (7) (1881) L. R, 8 L A, 65. 

(4) (1892) L L. R, 20 Calo, 286 (289) (8) (1805) L L. B, 33 Calo. 909, 
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the debtor acquired title and is in his turn estopped by the deed 
made by the debtor before the sale ; in other words, the levying 
creditor is bound by an estoppel against the debtor as grantor. 
Morrison v. Caldwell (1) Kimboll v. Blatsdell (2) Gillian v. Bird (8) 
Knoop v. Kelsey (4) Morton v. Covell (5) Wright v. Phipps (6). 
The second defendant, as a purchaser in execution of a money 
decree of the right, title and interest of his judgment-debtor, 
the first. defendant, is, consequently, bound by the same rule of 
estoppel as the first defendant himself, and he cannot question 
the validity of the mortgage any more than the mortgagor 
himself. The learned vakil for the seconde defendant, however, 
strenuously contended that he was entitled to take up the same 
position as the Pals, who had purchased from the administrators. 
In our opinion this position is untenable, and it is difficult to 
imagine any intelligible principle upon which it could, with any 
semblance of reason, be maintained. The second defendent 
denied the title of the Pals, successfully challenged the validity 
of their purchase, and, by reason of the adverse decision of the 
Court in the claim case, found himself in a position to seize the 
property as the property of his judgment-debtor. On what 
principle can he now turu round and say that he claims through 
the Pals or represents them. It may be true that, at the time 
when he successfully fought the Pals, he did not imagine for a 
moment that he might have to share the spoils of his victory 
with the present appellant ; but there is no possible escape 
from the position that the property belonged either to the Pals 
or to his judgment debtor, and that the second alternation has 
been established by judicial decision at his invitation. By reason 
of the decision in the claim case the property has been treated 
as that of his judgment-debtor ; and, by reason of the failure 
of the administrators, as also of the Pals, to contest the propriety 
of that decision within the time allowed by law, that conclusion 
has become final; that being so, the result is that the second 
defendant has purchased the property at the execution sale as 
the properties of his judgment-debtor, and that, as at the date 
when he effected the attachment, there wasa pre-existing 
mortgage in favour of the plaintiff, the second defendant must 


(1) (1827) 17 Am. Deo, 84. (2) (1837) 22 Am. Deo, 476. 
(8) (1848) 49 Am. Deo. 870, 

(4) (1890) 32 Am, Bt. Report T77. 
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be taken to have purchased the equity of redemption only, and 
not the entire interest of his judgment debtor freed from the 
mortgage. The conclusion, therefore, is irresistible, so far as the 
first point on the merits is concerned, that the plaintiff has a 
valid subsisting security which he can enforce against the Mogal- 
bagan property in the hands of the second defendent. We may 
add that the view we take is consistent with the manifest justice 
of the case. The Mogalbagan property coversabout 66 Bighas 
of land, and is of considerable value. The Pals, in fact, paid 


-one lakh and four thousand rupees for the property, and, indica- 


tions are not wanting to show that they made a very favourable 
bargain, the Land Acquisition Judge having awarded over fifty two 


thousand rupees as the value of about eight and a half bighas. 


But, even if we assume that the amount paid by the Pals affords 
a reasonable estimate of its true value, the one-third share of 
Abdul Samad purchased by the second defendant would be 
worth about Rs. 35,000, if taken free of incumbrances, Now in 
the sub-proclamations issued at the instance of the second 
defendant, the property was valued by him at Rs. 3,000 ; so that 
the one-third share was valued at Rs, 1,000, and, at the execu- 
tion sale, he bought it for Rs. 802. His present contention, if 
it prevailed, would enable him to retain for this insignificant 
sum, a property worth at least Rs. 35,000, freed from the sub- 
stantial incumbrances in favour of the plaintiffand some of the 
defendants. No doubt, a speculative purchaser like the second 
defendant, is entitled to the full benefit of his purchase, so far as 
the law allows. But it would, in our opinion, have been 
lamentable if we had felt ourselves compelled by any technical 
rules of law to allow him to retain the property free of the 
mortgages created by the first defendant ; for we donot feel the 
remotest doubt that when, in his own execution proceedings, he 
valued the entire property at Rs. 3,000, and the one-third share 
of his judgment-debtor at Rs. 1000, (for which he ultimately 
paid only Rs. 802), he must have known that this property was 
heavily incumbered and that all that he could seize in execution 
was the bare equity of redemption. 

The second point on the merits taken by the second 
defendant raises the question covered by the third issue, namely, 
whether the plaintiff released or abandoned his mortgage lien 
on the Mogalbagan property, which question we are invited to 
answer in the affirmative. In support of this invitation, reliance is 
placed mainly upon the fifth paragraph of the written statement 
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of the plaintiff in the suit by the London and Lancashire Life 
Insurance Company, and upon a passage from the deposition of 
Babu Jogeswar Sen, who acted as the solicitor of the plaintiff in 
the matter of the execution of the Mortgage of the 16th Sep- 
tember 1899. It is pointed out, on the other hand, that the 
plaintiff himself deposed in the Court below that he had never 
released the Mogulbagan property from the mortgage lien and 
~ that there was never made to him any proposal for releasing it. It 
is further contended on behalf of the plaintiff that in order to make 
a release of this description operative in law, it must be embodied 
in a registered instrument. After careful» examination of the 
facts and circumstances disclosed in the evidence, we are of 
opinion, that the plaintiff never agreed to release Mogulbagan 
from his mortgage. It is to be observed that the theory of 
this release was very vaguely indicated in the written statement 
of the second defendant, in paragraph 8 of which it was stated 
that Rs. 2000 was paid on the 28th January 1902 to the plaintiff, 
who on receipt of the same released his mortgage lien over the 
property in question. It is worthy of note that no mention is 
made here of the person by whom this sum of Rs. 2000 was 
paid and with whom presumably the alleged agreement was 
made. Moreover, although the onus lay entirely upon the 
defendant to establish the alleged release, no substantial evidence 
was adduced on his behalf to prove its truth. The fifth para- 
graph of the written statement of the plaintiff in the previous 
suit, upon which so much reliance was placed, is really not of 
much assistance to the second defendant. No doubt in that 
paragraph Debendra Nath made mention of the payment of 
Rs. 2000, and asked that for the realisation of his dues all the 
properties comprised in the mortgage security other than the 
Mogulbagan property might be sold. "This by itself, however, is 
not conclusive, though it might raise a suspicion that there was 
probably some negotiation or arrangement with regard to that 
property. Such suspicion, however, can arise only on the 
assumption that Debendra Nath signed the written statement with 
full knowledge of its contents. On the other hand, he stated in 
his deposition that the written statement had been. prepared in 
the office of his attorney and that he had signed it on the 
assurance that it was all right. Apart from the written state- 
ment, however, reliance is placed by the respondent upon the 
statement of Babu Jogeswar Sen to the effect that it had been 
arranged with Koilas Pal and Jogendra Palthat, on receipt of 
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OIIE, Rs. 2000 out of the sale proceeds, the plaintiff would releasé that pro- . 
1909. perty. This statement is very specific asto the terms of thearrange- 
Debendra Nath Sen. Ment, but it does not show that the plaintiff, wasa party thereto. 
Indeed, upon an examination of the whole of the evidence and 
of the circumstances of the case, it is manifest that the 
Mookerjeo J, plaintiff was no party to any arrangement of the description 
— suggested by the second defendant, though it is more than likely 
that there might have been some negotiations to that effect 

between the solicitor Babu Jogeswar Sen and the Pals. “It 

appears from the record that, although Babu Jogeswar Sen 

received Rs. 2,000 frem the administrator, probably out of the 

purchase money paid by the Pals on the 28th January 1902, he 

did not pay over the sum to the plaintiff till the 16th March 1903, 

and that only after repeated demands. It is difficult to believe 

that the plaintiff, even if at any time he was disposed to relin- 

quish his lien upon the Mogulbagan property, would have con- 

sented to do so till he had received the money. There are also 

other circumstances which tend to throw doubt upon the.story 

of an agreement to release the lien over this particular property. 

In the first place, there can be no question that this was the 

most valuable of the properties comprised in the security, and, 

that the question of the mortgage debt leviable thereupon would 

be much in excess of thetwo thousand rupees paid ; it isextremely 

unlikely that the plaintiff would consent to a release without 

payment of a proportionate sum ; for as was well said in Brooks 

v. Benkam (1), if he did so, he would act at his peril, and, even 

though he did not receive the proper contributory share of the 

debt, he would be still equitably chargeable with the receipt of 

that. share in favour of the owners of the remaining parcels 

[Surytram v. Barkamdeo (2), Surjiram v. Barkamdeo (3), Emam Al 

v. Bay Nath (4).] In the second place, it is equally unlikely that 

if the Pals or the administrators on their behalf paid two thousand 
rupees on the basis of a completed arrangement for the release. 

of the property sold, they would not have insisted upon a regis- 

tered instrument of release or, at least, on some documentary 

proof of the agreement. 'lhe truth appears to be that Babu 

Jogeswar Sen received from the administrators Rs. 2,000 on. the 

28th January, 1902, and he may at.the time have held out hopes 
that the plaintiff would not proceed against that property in, 

the hands of the Pals; but there is no substantial evidence to 


) (1897) 70 Con. 98; 68 Am, Bt, Rep. 87, (8) (1906) 2 Ou L. J, 302, 
Œ (1008) 10. 1.3 J, 587. "en (A) (1906) 3 O. LJ. 676. 
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show that the plaintiff was aware of this or that he in any 
manner assented to the proposed arrangement. Babu Jogeswar 
Sen, on the other hand, detained the money for over a year and 
it was with considerable difficulty that the plaintiff realised it 
from him. This also explains why the somewhat ambiguous 
statement contained in the fifth paragraph of the written state- 
ment of the plaintiff was drawn up in that form by his solicitor. 


` We must hold, therefore, that the plaintiff personally was no 


party to any proposal or arrangement for the release of his 
mortgage lien over the Mogulbagan property, though it may be 
there were some negotiations, the details of avhich have not been 
disclosed to us, between his solicitor on the one hand and the 
administrators-or the Pals on the other. It is impossible to 
ascertain what the details of this arrangement might have been 


as no attempt to establish them by appropriate evidence has | 


been made by the second defendant, who might easily hava 
examined either the Pals or the administrators with a view to 
elucidate the point. Further investigation, however, into this point 
is unnecessary, because, even if the solicitor entered into any 
such negotiations without the authority of the plaintiff, the latter 
would not in any way be liable. The solicitor had been employed 
solely for the purpose of the execution of tbe mortgage. He 
had no authority to receive payment of the mortgage debt, much 


less had he any authority to relinquish the ,mortgage lien, 


over any portion of the mortgaged premises. A solicitor has no 
implied authority as such to receive payment of a mortgage debt, 
even though he may be authorized to receive payment of the 
interest and permitted to have possession of the mortgage deed 
[Wilkinson v. Candhsh (1), Kent v. Thomas (2)] ; nor can he, even 
if authorized to receive payment of a mortgage debt, take a 
cheque in lieu of cash (GZwmberg v. Life Interest Corporation (3).] 
As Lord Justice James said in Saffron v. Ratner (4), " there is a 
fallacy in'supposing that there is such a thing as. the office of a 
solicitor, that is to say, that a man has got a solicitor not as a 
person whom he employs to do some work for him, but as am 
official solicitor, and that, because the solicitor has been in the 
habit of acting for him and bas been employed to do something 
for him, that solicitor is his agent to bind him by anything he 
says ; a man has no more a solicitor in that sense than he has 
an accountant or baker or butcher ; a person is a man's accountant 


(1) (1850) 5 Exch. 91. (8) (1897) 1 Ch. zm j (1899) 1 Oh, 27. 


(2) (1856) 1 H. & N. 478, (4) (1890) 14 Ch. D 
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or baker or butcher when the man chooses to employ or 
deal with him, and in the matter so employed.” We must hold, 
therefore, that tha solicitor, Babu Jogeswar Sen, who was 
employed for the purpose of the execution of the mortgage 
security, had no authority to receive payment ; therefore, much 
less had he any authority to enter into any agreement with the 
administrators or the Pals that, upon payment of Rs. 2,000 the 
mortgagee would release the Mogulbagan property from the 
mortgage lien. In this view of the matter, we must hold that 
there was not in fact any agreement between the plaintiff and 
the administrators or the Pals for the release of the Mogulbagan 
property, though itis more than doubtful whether there was 
any such complete agreement between the solicitor of the plain- 
tiff and the administrators or the Pals, and that in any event, 
even if there was any such arrangement, it is not binding upon 
the plaintiff appellant. It is therefore unnecessary to consider 
whether the second defendant can rely for his own benefit upon 
the alleged agreement for release, which, if ever entered into, 
must have been between the administrators or the Pals, on the 
one hand, and the solicitor or the plaintiff, on the other. But 
we may observe that, as already explained, the second defendant, 
asa purchaser of the right, title and interest of the mortgagor 
does not occupy a position of advantage higher than that of the 
first defendant. It is difficult to appreciate how he can claim 
the benefit of any arrangement which, if ever entered into, 
was intended by the Pals for their own protection. He 
does not allege that he paid any portion of the Rs. 2,000; 
nor does he assert that he was a party tothe alleged agree- 
ment, or that he made his purchase at the execution sale in 
view thereof, He has throughout successfully set up a hostile 
title to that of the Pals and the administrators, from whom 


'the Pals had made their purchase. Upon what conceivable 


principle can he be now permitted to turn round and to claim 
the benefit of an agreement, which, if established, could only 
benefit the Pals? An agreement to release a mortgage, if made 
for a consideration, binds the parties to it ; but it does not bind 
a person not a party to it, and no such party could enforce it 
unless he was induced by it to purchase the property, to advance 
money upon it, or to do some act prejudicial to his intrest. 
(Jones on Mortgages section 979 ; Snell v. Palmer (1). It is also 
unnecessary in this view to examine in detail the additional 


(1) (1883) 12.111, App. 887. 
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‘contention of the plaintiff that a release of this character in 
order that it may be operative must be embodied in a registered 
instrument. But we may mention that it was argued with 
cosiderable force on behalf of the appellant, that the release 
set up, if established, signifies in substance that the mortgage 
charge, which originally extended upon all the properties com- 
prised in the security, is replaced by different charges upon 
different properties ; the charge upon one of the properties is 
extinguished, and the whole of the balance of the original 
mortgage debt is thrown upon the remaining properties. As in 
the case before us, the property which is alleged to have been 
released was by far the most valuable of the items comprised in 
the security, and as the amount in consideration for which the 
lien is said to have been released was proportionately much less 
than what would be rateably leviable from that particular 
property, the result of the transaction, it was contended, would 
be that a burden considerably heavier than the original propor- 
tionate charge would be thrown upon the other properties; a 
transaction of tbis nature might, it was said, be treated in 
substance as a replacement of the old mortgage by a new security 
which can be created only by a registered instrument under 
section 58 of the Transfer of Property Act. It was further con- 
tended that, from another point of view, namely, from the point 
of view of the property released, the release might strictly be 
regarded as a transfer of the interest of the mortgagee to the 
mortgagor or his representatives, the holder of the equity of 
redemption, for the validity of which transaction, in view of 
section 54 of the Transfer of Property Act, a registered 
instrument might be essential The learned vakil for the respon- 
dent, on the other hand contended that no instrument is necessary iu 
view of the decision in Goset v. Vartsonda (1), and we also find 
that there is a dictum of this Court in Hmam Ali v. Baty Nath (a), 
that a release may be effected by a parolthough when it iseffected 
by a written instrument, the latter may require registration. In 
neither ofthese two cases, however was the matter presented 
before the Court from the point of view of sections 54 and 58 of 
the Transfer of Property Act; but we observe that in the case 
before the Madras High Court, it was conceded that, if the release 
was effected between a// the parties to the original mortgage or 
all of their representatives, a written instrument would be 
essential ; we further observe that there has been divergence of 


(1) (1008) L L, B, 27 Mad. 868, — (3) (1906) 3 O, L, J. 576 (583). 
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judicial opinion upon the subject ; for instance, in Mutual Mill 
Insurance Co. v. Gordon (1) it was maintained that a written 
instrument was not necessary to effect a valid release, while 
in Brooks v. Benham (2) it was ruled that a written instru- 
ment would be essential to create an actionable obligation. 
As this decision of the question raised is not necessary for 
the purposes of this case, and, as the matter has not been 
argued with sufficient fulness, we reserve our opinion upon 
it. For the reasons already given we hold upon the second point 
taken on the merit, that there has been no valid release of the 
Mogulbagan property and tbat the plaintiff is still entitled to 
enforce his security against the portion thereof in the hands of 
the second defendant. 

The third point on the merits taken by the second delapan 
raises the question, whether he is entitled to claim as a matter 
of right that the- mortgage debt be apportioned and distributed 
‘upon the several properties comprised in the security. The 
learned vakil for the respondent contended that, as under 
section 82 of the Transfer of Property Act,all the properties 
comprised in the security are liable to contribute rateably to the 
debt.secured by the mortgage, an apportionment should be made 
in the present suit and the decree should entitle the plaintiff 
mortgagee to realise only a specific sum by sale of each of the 


properties concerned. In support of this view, reliance was 


placed upon the decision of this Court in Ramdhun v. Mokes 


. Chunder (3). That case, however, is clearly distinguishable, as it 


merely affirmed the principle that, when a decree has been made 
for the sale of all the properties comprised in a mortgage 
‘security, it is competent to the Court to direct the order in 


“which the different parcels of the mortgaged premises shall be 


sold so as to adjust the equities of the different parties interested, 
in the equity of redemption as between. themselves. This power 
to regulate the order of sale, which has sometimes been regarded 
as inherent in Courts of equity (Erre Country Savings Bank v. 
Roop (4) ; Wiltsie on mortgages section 503, Jones on mortgages 
section 1576) is obviously of no assistance to the respondent. 
On the other hand, there is weighty authority, based on well- 


‘established principle, which tends to negative his contention. 


It was ruled by this Court in the case of Roghu Nath v. Harial (5) 
that in a mortgage suit the defendants who had purchased 


- (1) (1887) 181 Ill. 866 ; 1$ N E. 747. (3) (1882) I. L. R. 9 Cale, 406. 
(3) (1897) TO Com. 02 ; 68 Am. St. Bep. 87. (4) (1879) 48 N. Y. 398 at 399. 
(5) (1891) 1. L, B. 18 Cale, 890. 


Vor. X) -WIGH COURT. - 


the -equity- of redemption were not entitled to claim -as.a. 


matter of right that the mortgage debt should be apportioned 
between the various mortgaged properties and that each of them 
should be allowed to redeem upon payment of his rateable 
share thereof. The same view has been adopted by the learned 
Judges of the Madras High Court in, Krishna v. Muthu 
Kumara Sawmiya (1) in which it was pointed out that there 
is nothing in the provisions of the Transfer. of Property 
Act to support the view that as between the mortgagee and the 


holders of the equity of redemption, the mortgagee is bound to. 


distribute his debt rateably upon the mortgaged properties. A 
similar view was recently adopted by this Court in Hara Kumari 
v. Eastern Morigage and Agency Company (2). The. principle 
upon which these decisions are founded is that the mortgage 
security is entire and indivisible, and unless there are exceptional 
circumstances, the mortgagee cannot be compelled to break up 
the security. The general rule, unquestionably is that a mort- 
gagee cannot be required at the instance of a purchaser of part 
of the premises, to apportion his mortgage debt among the 
several parts into which the property has been divided, and to 
look to each only for its proportionate share, unless circumstances 
have happened, the effect of which, in fact or in law, is to create 
a severance of the security. As illustrations of exceptions to the 
general rule, it may be mentioned that an apportionment will be 
directed where it is necessary for the benefit of one who has 


taken a part of the property under necessity and for the protec», 


tion of his own interest, or where the mortgagee himself has 
bpcome the owner of a part of the equity of redemption, or 
where by his own conduct there has been a break up of the 
entire security. Thus, an apportionment has been directed 
where, as in Susytram Marwari v. Barkamdeo. Persad (3) a mort- 
gagee has acquired, in whole or in part, the share of a mortgagor 


in the equity of redemption, or where, as in 4drmuiah Khan v. 


_ Jawakir (4) a mortgagee has purchased the equity of redemption 


in one out of several properties comprised in the mortgage security, | 


or where, asin Hakim Lal v. Ram Lal (5) and Wilson v, Tarter (6), 
a mortgagee has gratuitously or otherwise released one of the 
joint mortgagors and his share of the property, or where, as in 
Ganga Das v. Kagendra Nath (7) Jugdeo v. Habthullak (8) 


(1) (1905) L L. R. 29 Mad, Al. D (1907) 60. L. J. 46. 
T eret es L. J, 274. (1893) 29 Oregan 504 ; a anake 
8) (1905) 30. L. J, 302. - e (1907) 5 0. Ta J. 815. 
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and Lakskuman v. Madhav (1), mortgagee has enforced his secu- 
rity against all but one of the holders of the equity of redemp- 
tion and purchased some of the properties himself, or-where, as 
in Vawahi v. Baldeo. Baksh Singh (a) a partial redemption 
has previously been allowed,-or where as in Dukes v. Turner (3), 
the mortgagee has foreclosed a part of the premises and a 
redemption is sought of the remainder upon payment of the 
balance of the debt. But these cases only strengthen the general 
rule that the mortgagee’ cannot be compelled at the instance of 
every holder of a payment of the equity. of redemption to 
apportion his mortgage debt, a rule which has been regarded -as 
based upon sound equitable principles in a series of cases in the 
American Courts [Badley v. Tuts (4), Hersag v..Boll (5), Tarbell 
v. Durant (6), Colton v. Colton (7)]. The test to be applied in 
each case is, whether there has been a severance of the security 
at the instance or with the consent of the mortgagee, and an 
apportionment will not be enforced upon the mortgagee unless 
special equitable considerations are established. Judged by this 
test, the contention of the second defendant must be pronounced 
entirely unfounded. Hejs a purchaser at a judicial sale-of the 
equity of. redemption of one of the several premjses coinprised 
in the mortgage security ; he has taken the land burdened 
with the mortgage ; upon what principle can he invite the 
mortgagee to look to some other fund to be applied -to the 
discharge of the mortgage debt in order to relieve- -his 
estate? [Krueger v. Ferry (8.] The learned vakil for the res- 
pondent was pressed .to indicate any special circumstances 
which might be urged in his favour so as to justify a restrictiqn 
‘of the undoubted rights of the mortgagee, but he failed to make 
any suggestion for relief based on equitable considerations. We 
must hold therefore that the second defendant has not established 
any.grounds upon which the- plaintiff mortgagee.can be called 
upon to apportion the mortgage debt upon the -several parcels; 
We.may further add that there are no materials on the record | 
upon which any apportionment could be made, as the relative 
value of the properties comprised in the mortgage security has 
not been investigated. An order for apportionment, therefore; 
would necessarily imply a -prolonged inquiry into this matter, 

(1) (1890) 1. L. B. 15 Bom 196, (6) (1884, 63 Mis, 31; 31 N. W. 800. ` 

(3) (1907) 8 O. L. JM. ` (6) (1889) 61 Vermont 516; 17 Atlantic 44, 


- (8) (1876) 44 Iowa 575. -© | — (7) (1858) 8 Phila Pa. 24. 


(4) (1845) 10 Robinaon-(La) 45. (8) (1880) 41 N.J.-Eq. 432.. 
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and the: mortgaged. not unnaturally insists that the grant of ee 
relief to him should not be delayed, as the equities between the TAK, 
holders of the equity of redemption may and should be worked Debend | a Nath Ben 
out in another litigation. Mirza Abd xui gos 
In addition to the points we have considered, our attention Seraji. 
was invited to several minor points'on the merits, to which a gy ye, 
brief reference is necessary. One of the issues raised in thé case se 
was, whether the mortgage was executed for valuable considera; 
tion. The evidence upon this point is entirely one-sided” and it 
is established satisfactorily upon that evidence that there was 
full consideration for the mortgage. Another question raised 
in one of the issues was, whether there had been a second pay- 
ment of Rs 2,000 to the mortgagee in addition to the first pay- 
ment for which credit has been allowed in thé plaint. Upon this 
point, also, the evidence is entirely one-sided. "There was only 
one payment made on the 28th January 1902, but as the money 
paid did not reach the hands of the mortgagee till the 16th 
March 1903, he was allowed credit for the payment on the latter 
date. The second defendant took advantage of this circumstance, 
and urged in a supplementary written statement that there were 
two different payments on the two dates mentioned. No attempt, 
however, was made. to prove this assertion, and it is obviously 
unfounded. 
A different question, raised in the fifth issue was, whether 
the plaintiff was aware of the Land Acquisition proceedings, and 
whether he has any lien over the compensation money now in 
. deposit in the Court of the Land Acquisition Judge. The plain- 
tiff denies that he had any notice of the proceedings before the 
Land Acquisition Judge, and there is no reason why that state- 
ment should not be accepted as true. There can be no question 
that, when the land was converted into money, the lien or secu- 
rity was not destroyed by the transmutation ; in support of this 
view, it is sufficient to refer to the principle embodied in section 73 
of the Transfer of Property Act and deducible from the decisions 
in Douglas v. Collector of Benares (1), Kristodas v. Ramkant (2), 
Gosto Behary v. Sith Nath (3), Hem Chander v. Thako Moni (4), 
DBarkamdeo v. Tara Chand (5). Indeed, the principle that. the 
rights of a mortgagee are not destroyed by the mere transmuta- 
tion of the subject matter of the security into a different form 
without his consent, is too firmly established to be seriously 


(1) (1851) 6 M. I. A. $71. i (8) (1892) I. L. É. 90 Galo. ML 
(3) (1880) I. L. R. 6 Calo, 143. (4) (1893) L L. B. 30: Oalo, 583, 
(5) (1905). I. L, R. 88 Calc. 92 (111). a 
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challenged, and it has been expressly held applicable to cases of 
compulsory acquisition under the Land Acquisition Act. Aru- 
mugam v. Stvagnana (1) and Fatani v. Amarkrishna (2) ; see also 
Ranken v. East and West India Docks (3), Shermood v. La 
Fayette (4). 

Another question raised in the written statement of the 
first defendant but not covered by any of the issues was, whether 
the payment of Rs. 2,000 was rightly credited on the 16th March 
1903. In our opinion, it was rightly credited on that date, for, 
as we have already explained, the solicitor into whose hands the 
money was paid on the 28th January, 1902, had no authority to 
receive it, and it is not suggested that the money was so 
paid into his hands at the request of the plaintiff. The plaintiff 
is consequently entitled to claim interest till the date when the 
money actually came into his hands. 

Another question, raised in the written statement of the 
second defendant, but not covered by any of the issues nor 
expressly mentioned in the arguments addressed to us, was, 
whether the plaintiff is entitled to proceed against the one-third 
share of Mogulbagan now in the hands of the second defendant, 
or only against a seven-thirty-second share thereof. The sugges- 
tion apparently was that, as the father of the mortgagor left 
three sons, a widow, and two daughters, the mortgagor had only 
a seven-thirty-second share. It transpires, from the mortgage 
deed of the 16th September 1899, that the mortgagor did not 
hypothecate any specified share, but only his right, title and 
interest in the properties; as his share was only seven-thirty- 
second, the mortgagee evidently acquired a title to nothing more, 
and is now entitled to proceed against such share only, although 
the second defendant may have rightly or wrongly acquired an 
indefeasible title to an one-third share as against the widow and 
the daughters of the father of the mortgagor. The decree will, 
therefore, specify the seven-thirty-second share against which 
the mortgagee will be entitled to proceed, and this is indeed all 
he asks for in his plaint. 

The only other question which requires consideration is that 
raised in the seventh issue, namely, whether the mortgage of the 
fourth defendant is entitled to priority over the mortgage of the 
plaintiff. The mortgage under which the fourth defendant 
claims, was executed on the 28th June, 1899, while the security 


(1) ipm L L. B. 18 Mad. 821. (2) 1909) 6 O. L. J. 745, 
(8) (1849) 12 Bear. 298 ; 19 L J. Oh. 158 ; 14 Jur 7. 
(4) (1886) 109 Ind, 411 ; 58 Am, Rep, 414. 
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which the plaintiff seeks to enforce is dated the 16th September 
1899. It must be remembered, however, that the consideration 
for this security was the debt due under the mortgage of the 
Ioth F ebruary, 1899, and, upon well.established principles, it 
must be held that to the extent of the sum covered by the earlier 
security the plaintiff is entitled to priority, When he took the 
security of the 16th September 1899, he must have intended to 
keep on foot the earlier lien [ Gocgo/das v. Rambur (1), Dinobandhu 
v. Fagmaya (2) and other authorities reviewed in Swryrram v. 
Barhamdeo (3)). The plaintiff must, therefore, be postponed to 
the fourth defendant to the extent of the five hundred rupees 
which was the fresh advance on the 16th September 1899. "This 
also shows that the mortgages held by the sixth defendant are 
pot entitled to priority over the mortgage of the plaintiff. 

The result, therefore, is that this appeal must be allowed, 
the decree for dismissal made by the Court of first instance dis- 
charged, and the suit decreed with costs both here and below. A 
decree will be drawn up in accordance with Order 34, Rule 4 
under the Code of Civil Procedyre 1998. The date fixed for 
payment will be 6 months from the date of this judgment. The 
decree will further declare that upon non.payment within the 
specified date, the plaintiff will be at liberty to proceed against a 
seven-thirty-second share of the properties mentioned in the 
mortgage security, whether such share is still in the form of land 
or ip the shape of money in deposit in the Courtof the Land 
Acquisition Judge to the eredit of the second defendant. The 
decree will also deelare that as the Chitpore Road property has 
been already sold in execution of the prior mortgage decree, 
it cannot be re-sold, but the plaintiff can proceed against the 
surplus sale proceeds, if any be still available. If any question 
arises 34 to the mode in which accounts are to be taken of what 
is due to the plaintiff for principal and interest on the mortgage, 
the parties will be at liberty to speak to the minutes of the 
decree. — 


Appeal allowed, 
(1) (1884) L. R. 1L I. A. 136, (2) (1901) L. B. 39 1. A. 9. 
(8) €1903) 2 O. L. J. 202, 288. 
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FULL BENCH. 


Before Sir Lawrence Senkins, K. C. I. E, Chief Justice, Mr. 
Fustice Stephen, Mr. Fustice Mookerjee, Mr. Fustice Coxe 
and Mr. S sstice Chatterjee. 

BANCHHARAM MOJUMDAR 
U. id 
ADYANATH BHUTTACHARJEE AND ANOTHER." 
Succession Cortifoate Act (VII of 1889) Soe, 4—" Debt" —Small Oawse Courts 
Act (IX of 1887) Seo. 95 — Revision, High Court's power of. 

A debt isa sum of money which is now payable or will become payable in 
future by reason of & present obligation. 

Wobb v. Stenton (1) referred to, 

Hence in the oase of € debt existing in the life-time of a creditor, which 
did not become.payable until after his death, his heirs can not obtain a decree 
without the production of a certificate under the Succession Certifloate Aot. 

Nemdhari Hoy v, Mussummat Bissostari Kumari (2) over-ruled. 

The High Oourt, in an application under section 25 of the Small Qause 

Court, oan enforce the provisions of section 4 of the Succession Oertiflonte Aot. 

Per Mookerjes J.— A debt is no less & debt because it has not yet matured, 
if it will certainly become payable in the future, 
People v, Arguollo (8) referred to. 
Application for revision under section 25 of the Small Chine 
Courts Act by the Defendant. 


The suit was to recover amount borrowed. 


The facts sufficiently appear from the Order of Reference. 
This case first came on for hearing before Mr. Justice Chitty 
and Mr. Justice Carnduff who referred it to a Full Bench on ne 
19th May 1909 by the following 
ORDER OF REFERENCE. ; 
The facts of this case are as follows:—The defendant 
Banchharam Majumdar borrowed of Madhabananda Bhutta- 
charjee Rs. 54 and passed to him a hand-note dated 27th Ashar 
1311 (11th July 1904). It has been found, as a fact, that there 
was an agreement between them that the money was not to be 
payable until the end of Chaitra 1311. On the 31st Chaitra 
1311 (13th April 1905) Madhabananda died. This suit was 
brought on 15th April 1908 by the present plaintiffs Adyanath 
Bhuttacharjee and Kuladanath Bhuttacharjee as heirs of the late 
“Fall Bench Reference in Oivil Rule No. 929 of 1909. 
(1) (1885) L. R. 11 Q. B. D. 518 (624). (3) (1898) 3 0. W, N. 681. 
(8) (1809) 37 Calif, 524 (535). 
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Madhabananda. It appears that the 13th and 14th of April 1908 VIVI 
were holidays, so that the suit was filed within time, if the date 1909, 
for payment be taken as 13th April 1905. The Munsiff exercis- Banchharai 


ing the powers of a Small Cause Court passed a decree in favour Mojumdar 
of plaintiffs, The defendant presented a petition to this court Adyanath Bhatta- 
and obtained a rule on two grounds ; (1) that the suit was barred charjee, 
by limitation, and (2) that the plaintiffs could not obtain a decree 
without a succession certificate. The Bench who disposed of 
that rule remanded the case to the Small Cause Court for a 
definite finding (which has now been arrived at), when the money 
was actually payable. On that turned the question of limitation 
which has now been decided in the plaintiff's favour. They 
however reserved the second question, as it was then unnecessary 
to decide it and it might involve a reference to a Full Bench. 
The contingency which their Lordships contemplated has arisen 
and the case has again come up to this court on the question of 
the succession certificate. The plaintiffs rely upon the case of 
Nemdhari Roy v. Mussummat Bissessart Kumari (1) in which it 
was held that the Successsion Certificate Act of 1889 refers only 
to such debts as the deceased could sue upon, that is to say, debts 
actually falling due in his life time. With all respect to the 
learned Judges who decided that case, we are unable to agree 
with them on this point. There appears to be nothing in the 
Act itself to warrant such a limited meaning of the word " debt," 
while the effect of such a construction would be in many cases 
to defeat one of the main objects of the Act, which is to afford 
protection to parties paying debts to the representatives ‘of 
deceased persons. The definition of the word " debt” in section 4 
(2) does not, in our opinion justify the restricted construction 
put upon it in the case cited. Taken, as it is, throughout the 
Act in conjunction with “ securities" as defined in section 3 (2), 
there seems to be no good reason for so curtailing the ordinary 
meaning of the word “debt”, The view taken in the case cited 
has been expressly dissented from by Allahabad High Court in 
the case of Abdul Karim Khan v. Magbul-un-Nissa Begum (a), 
the rato decidendi of which case commends itself to us. The case 
of Kanchordas Nathubhat v. Bhagnubhai Purmanandas (3) is 
distinguishable. It was a suit for the rent of certain premises 
which was due from April 1889, the two deceased lessors having 
died in January, 1888, and January, 1889, respectively, and 


(1) (1898) 20. W, N. 591. (2) (1908) 5 A, L. J. 598, 
(8) (1898) I, L, R. 18 Bom. 884, 
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which as Sir Chaflés Sargent C. J. said, ''forméd no patt of 
théir éstátes at the time of their fespéctive deaths.” 

We actordingly refet fot a decislón ef a Full Bétich thé 
question whether, iri the casé of d debt payable after tHe déath 
of the etéditor, his héirs can si16 drid Obtain à decree without thé 
production ôf a certificate üridér the Suctéssion Cértificaté Act 
(VII of 1889). 

In this casé thé amount at stdké is stnàll; but the question 
is crie of véry general iinportarice, as the Act is coitstdntly befofe 
the coutts. 

Babu Brojéndrá* Nath Chátleryée for thé Petitionat. The 
quéstion i$, whethét id thé case óf d débt payable after the dédth 
of thé créditor, Hid héits cari due and obtain å dettéd without thé 
ptoduétión of a eertifiéatée undef the Succession Certificafé Act 
(VII of 1889}, The debt was ézistihg iti the life tims of thé. 
efeditot; The fnodey wis düe it April, 1463. The créditor 
died béford it bécainé due. A predertt debt though payable it 
futtiré aftér thé déath of the creditor is a débt within the tértrs 
and opératiéh of thé Suécession Cettificaté Act; such a debt is 
contémiplated by thd Act. Thete dré two Kitids of deébti-—vi2., 
a débt whiol aécriiéd dué just dt the tité whén tha debt was 
cOHràotéd, ánd débt which will be dué ot dome fiture date. 
Thé Législatüte did nót make any distinction betwe&m the two 
kiftds of débts. Hetee there is Ho justificatioh if holding that 
the Legislature used thé Word ‘debt’ in a téstritted séns8, The 
deftitlon of tH8 word débt in sèc. 4, Sub-séc. (2) does not justify 
àhy restricted Coüstructioti upori thé wotd ; sich a cotistrictio# 
wéuld defeat thé inaltt object of thé Act. The Act ensures the 
pésitióti of the débtor, tat is, hë may tot be called upén by tti 
dréditór tö pay the debt twice over ; sub-section (1) cláus& (aj of 
sectión 4 of the Act. Abdul Kassim Khan v. Magbil-in-Nissa (i) 
And Webb v. Stenton (2) refertéd to iti support òf his contention. 
Thé cás8 óf Nemdhari Roy v. Mussuntwat Bissessari Kumars (3) 
was not correctly décided.' 

Batu Provas Chandra Mitter, for thë opposite party. A 
strict légal rtedsitiig should be ásctibéd to the word ‘debt’; it 
must bé an ascertained sui to sué upon. The whole scheme 
ef thé Act is limited; see section 1 Cl (4) of the Act. The 
(1) (1908) L L, B, 80 Al 815 55 HK, J. 598. (8007, 


(2) (1883) L, R. 11 Q B. D. 618, 
(8) 1898/2 G, W, N, 391. 
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acépé Gf the Act is much mofé limitéd than that ef thé Pfebaté 
and Administration Act: Reéfétted to sêstidh 3, suB-deétion (3), 
ahd ééction § of the Act, atid submitted that thé L&gliláture 
thought it fiecessáry to d&fihe thé Word ‘sseufity'; s&etidH 4 
would not Have sdrvéd that pdrposé. Refetréd als to section 13 
Gl. (2) of thé Aet, ahd thé cases of Sfbjed Suhih V. iVoórdin 
Bdkib (1) ind Biss&PWar Roy V: Ditty Das Mikai (3j. Hà 
Gubmhitted that thé ddhe of IVEmaldsi Roy V: Mussdthat Bissessuti 
Ruswari (3) was rightly decidad: 

This is an application ühd8t seetibfi 4$ of thé Pr6vidéial 
Suma Gauss Coutts Act; and thé High’ Gouft StigHE rot to 
ititerferé in such a cabd} intérfererlée by tH6 High GGUH is 

Babi Brojthara Nath GMlttisydd; in féply. 

Thé followiiig jüdgrhefits Woes delivered by 

Jotiking C. J.— The qitéstioh téfertea for Ouf &éisioH is 
whéther iti thé cage of 4 débt paydble after thé death of the 
cFéditór, His Héirà Ga st& did óbtaih a décré8 witHout the 
production of a cértificaté utidér thé Sieces#ion Ceéttificate Act. 
Although thé Meaning of thé réféterice is clédt, Í Would myself 
Havé prefértéd to Ha¥é iniddd it Moré [recisety applicable 66 the 
citediistdfcés Of this tase, did I think we sfiould do that and 
tfeaé thé féférerióe ak Ghotigh it fait id thés® férfns, Whether, ih 
thé das8 6f a débt axistiig in the life Of the Creditor, But 
whiéh did hót Beeonié payable until até: the déath of thè 
éféditor; the Beits of the ereditór cdn sué and óbtaill a 
6168 Without the prodhetibh of 4 sértificaté undef the Suéceation 
Géttifieatd Act. THO casé is t6 Be détertitited ón thé térths 6f 
section 4 ef the Succession Certificate Act which days, HO Court 
shall pass d detree agaitst a debtor 6f & decédáéd perso for 
pdymrent of His debt te a pèfson olaifhiBg t6 Be ehtitl&d te thé 
effects of the deeeased pérsth ôr tó amy part thereof &tcept 
on the production among éthé? things, Sf 4 cértificaté gránted 
under this Act atid having thé débt spécifed tli6rein. Had 
it not been that fhéfé was a préviotid decision of thik Court 
to the opposite effect; I should Have thought it cléaf beyorid 
argument that a debt suek as i$ déscribéd ih ERE referits 
as aménded) must neséssatily come within thé tétitis 6f 
section 4; sub-séétion (1) cliusé (4): To Bégiit with, theré Cari bb 
ind doubt that a debt dich às s déseribéd, is a 4601, for Í také it 


(1) (1898) I. L; B, 32 Mad: 2 (144) Uc b, By 94 Gala, 418. 
(8) (1808) 2 0, W., N, 591 
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to be well-established that a debt is a'sum of money which is 
now payable or wil become payable in future by reason of a 
present obligation. That is the definition given by Lord Justice 
Lindley in the case of Wedé v. Stenton (1) ; why should not the 
ordinary meaning of the word “debt! be ascribed to it in section 


4? I fail to see any. reason: If we look at the title of the act, 


the preamble and the general scope and provisions of the Act 
it is clear that a present debt though payable in future and in 


' the circumstances actually only payable after the death of the 


creditor is a debt within the terms and operation of the Act. 

I, therefore, would answer the reference by saying that in 
my opinion in the case of a debt existing in the life of the 
creditor which did not become payable in the circumstances 
until after his death; his heirs cannot obtain a decree without the 
production of a certificate under the Succession Certificate Act. 
Having arrived at this conclusion it only remains for us to 


consider how we should deal with the case. Mr. Provas Chandra 


Mitra has asked us not to enforce the provisions of the Succee- 
sion Certificate Act against him, and has drawn our attention to 
the fact that this is an application to the High Court under 
section 25 of the Small Cause Courts Act, where interference is 
a matter of discretion. But this is not a matter as between 
the parties to the suit; it goes much further, because if the 


plaintiff is not compelled to take out a certificate, then to the 


extent of that concession made in his favour the general revenue 


will suffer. Perhaps it would not inflict a great loss on the 


country ; still it would be a departure from a general principle 
in a wrong direction. Therefore, we send back the case with 
the direction that before a decree is passed in favour of the 
plaintif he must produce a certificate under the Succession 
Certificate Act. The date within which such certificate must be 
produced will be left to the determination of the Court from 
whose decision this application is made. 

We have then to deal with the costs. We think the proper 
order in the circumstances will be to direct that each party do 
bear his own costs of the High Court, and, we make this conces- 
sion in favour of the applicant, because he had the decision 
in JVemdkari Roy v. Mussummat Dissessari Kumari (2) as 
a sanction for the line pursued by him. The costs before 
the lower Court will follow the result, The costs of the High 


(1) (1883) 11 Q. B. D, 627, . (3) (1898, 2 0. W. N. 601. 
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Court will be confined to the present Rule, ind we do. not inter- 
fere with any previous order [as to costs made by the High Court. 

Stephen J.—1 agree. l 

Mookerjes J.—I agree entirely in the order which the 
learned Chief Justice proposes to make in this case. 

The short question for decision is whether the term ‘ debt’ 
in section 4 of the Succession Certificate Act has a restricted 
meaning as contended by the plaintiff and as held by this Court 
in the case of Nemadhari Roy v. Mussummat Dissessari Kumari (1) 
or whether it has its ordinary legal meaning as contended by the 
defendant and as held by the learned Judges of the Allahabad 
High Court in Abdul Karim Khan v. Magbul-un-Nissa Begam (2). 
Now, there can be no doubt that the word ‘debt’ in its ordinary 
legal acceptation means a debt either owing, or accruing, or, 
as put in the case of Webb v. Stentoxn (3), it is either a sum of 
money, now payable or a sum of money which will become pay- 
able in the future.by reason of a present obligation, . This view 
appears to have been taken .by the Judicial Committee in the 
case of Syud Tuffussool Hossein Khan v. Rughoonath Perskad (4) 
where Lord Justice James describes a debt which was payable 
at a future day as an existing debt capable of attachment, whilst 
a salary, wages or money claim accruing due was not so liable to 
attachment. In other words the term debt includes both present 
debt and future debt, as observed by Blackburn J. in Zaf v, 
Fones (5), when an actually existing debt, payable by instalment, 
not yet due, was treated as an accruing debt—a view difficult to 
reconcile with the reasoning in Pyne v. Kinna (6), that money 
secured by a current promissory note is not attachable as an 
accruing debt. The view that the term debt ordinarily includes 
both debts owing and accruing appears to have been affirmed 
in the recent case of Edmunds v. Edmunds (7), where reference is 
made to the decision of Chief Baron Pigot in Sparks v. Younge (8) 
to the effect that money not payable until a future dato is a debt 
and does not lose its character of a debt because of- the possibility 
that a future state of things may-intervene before the day assigned 
for payment and may thus create a valid defence against the re- 
covery of the debt ; in other words, a debt is no less a debt because it 
has not yet matured, if it will certainly become payable in the future, 

The principle applicable to cases of this description is thus 


1) (1898) 20 W. N. 591. 
(1908) I. L. R. 80 All 815; 5 A, L. J. 508. 
) 


(3) (1888) 11 Q. B. D. 518. (8) (1877) I. R. 11 O. L, 40. 
(4) (1871) 14 KL L. A. 40 (50). (7) (1904) L. R. P. D, 383. 
(5, (1876) L. R. 10Q B. 591. — (8) (1853) 8 Ir. C, L, 951. 
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concisely stated in the judgment of the Supreme Court of Cali- 
fornia in Ztos/e v. Arguello (1) : Standing alone the word i debt' 
is as applicable to a sum of money which has been promised at 
a future day as to a sum now due and payable. [f we wish to 
distinguish between the two, we say of the former that it is a 
debt owing, and of the latter that it isa debt due. In other 
words, debts are of two kinds: solvendum in prasentt and solven- 
dum tn futuro. Whether a claim or demand is a debt or not, is 
in no respect determined by a referenge to the time of payment. 
A sym of money which is certainly and in all events payable is 
a debt, without regard to the fact whether it be payable now or 
at a future time. A sum payable upen a contingency, however, 
is not a debt, or dees not become a debt until the contingency 
has happened." Tested in the light of this principle, there can 
be no question that the decision of this Court in the case of 
Nemdhari Roy v. Mussasmal Bissessars Kumari (2) is erroneoys. 

Some reliance was placed by the learned Wakil for the plain- 
tiff upon the degision of the Madras High Códrt in the case of 
$4/je« Sakib v. Nogrdin Sakib (3) followed by this Court in 
Bissespar v. Dwrradas (4), io which it was ruled that a suit for 
acoount by the representations of a deceased partner against 
another partner is not a suit for a debt within the meaning of 
the Succession Certificate Act. The reason for that decision is 
stated to be that such amount is not liquidated ; clearly that 
does not affect the decision of the question raised before us. Mer 
is the view now taken by this Gourt opposed to the decision of 
Sir Charles Sargent €. J. in Ranchordas Nathubhas v. PBhagu- 
bhat Parmanandas (5), mentioned in the order of reference ta the 
Full Bench. The principle of that case is identical with that af 
S'onas v. Fhompson (6), where Mr. Justice Crompton held that 
rent not yet due is not an existing debt, and cannot, therefore, be. 
described as a debt accruing. 

In my opinion the view taken by the learned Judges of the 
Allahabad High Court in Abgul Karim v. Magbuiua (7) is clearly 
welfounded on principle and, the view of this Court in Ae. 
dhar v. Bistgsurr (2) cannot ke supported. 


Goro J.—I agree. : 
Chatterjee J,—1 agree. 
A. T, M. ; A, N. R Rule made absolute. 
(1) (1809) 37 Calif. 524 (525). 4) 1905, I. E. B. 33 Calo, 418. 
(3) (1908) 2 ©. W. M. 591. 5) (1895) I. L. R. 18 Bom, 801. 
(3) (1896) 1. E, R. 23 Mad, 189, (1658) 8. Bk, 6a, 


(8) 
(9) (1908) L L. B, 80 A 
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Before Mr. Pars Sharfuddr and Mr. Fustice Coxe, 


MANSAR ALI 
U. 
ABDUL KARIM. 
Landlord and tonant—Deores for goctment—Suit for rent for period precious 
to decree Kusoution af deooroe— Highi to 4joot — Waiver. 

A deoree-holder who has obtained a decree for ejeotment is entitled to 
bring a suit for the arrears of the period prior to the ejeotment decree and 
cannot by such conduct be regarded as having waived the rights he had obtained 
under his ejec&ment decree, 

The plaintiff sued for ejeotment for arrears of 1413. 

The prayer for ejectment was disallowed by the Munsiff, but allowed in 
appeal on 7th July 1907. In September 1907, he bronght a suit for arrears 
of 1818 (ending in April 1907). He then sought execution of the kaka for 
ejectment, 

Held, there was no question of waiver and ejectment should be allowed. ` 

Jogethurt Ohowdh rain v, Mahomed Ebrahim (1). aud Peer Buw v, Mowsa^ 
Ally (3) distinguished, . 

Proceedings in execution of a decree. 

Appeal by the dearee-holder. 

The material facts and arguments appear from the judgment. 

Babus Basanta Kumar: Bose and Prakash Chandra Sarkar 
for the Appellant. 

- Babu Haribhusan Mukerji for the Respondent. 

C. A, V, 


The following judgment was delivered 


The facts of the suit out of which this appeal arises are 
that the decree-holder obtained a rent decree against the 
judgment-debtor for the period of 1309 to 1312. His prayer 
for ejectment under section 66 of the Bengal Tenancy Act on 
account of the arrears of 1312 wasrefused by the Munsiff but 
was granted by the District Judge on the 7th July 1907. On the 
decree-holder taking out execution, the judgment-debtor made 


an objection to the effect that the decree-holder could not en:. 


force the order of ejectment. Both the Courts below have 
allowed the objection and hence the present appeal by the 
decree-holder to this Court. 


The ejectment decree which was sought to be executed was . 


in respect of rent for 1312 and was passed as already observed 


are from Order No. sor ps ert EE sent a K Tari, A 
District of Nowkhali, dated the Sth May pre confirming that Babu 
Bashbehari Mansiff, dated the 6th March 1908. 


(1) (1839 L L. R, 14 Galo, 83, (1, (1882) 1 Hay, 89, 
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OTYIL. 


1909. 
heus nud 
April, 15, 16. 


April, 10. 
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by the appellate Court on the roth July 1907. It appears, 
however, that on the 6th September 1907 the decree-holder 
brought another suit against the judgment-debtor for the rent 
of 1313 which year terminated in the month of April 1907. 
He obtained a decree on the 2and January 1908. 

It is contended on behalf of the appellant that by bringing 
the subsequent suit, the decree-holder must be held to have 
treated the judgment-debtor as his tenant for 1313 and to have 
waived his right under the previous ejectment decree. In 
support of the above contention, we have been referred to the 
case of Jogeshuri CGhowdhrain v. Mahomed Hbrakim (1), on 
which both the Courts below have relied. The facts of the 
case quoted are distinguishable from the facts of the present 
case. In the reported case the rent claimed was for the year 
1290 and for a portion of the rent of 1291. The plaintiff in 
that suit also prayed for ejectment. It was held that the land- 
lord having brought a suit for arrears of rent for the succeeding 
year also against the tenant before ejecting him could not 
claim in the same suit ejectment in the middle of the year. 
No such question arises in the present case because we &nd that 
the decree-holder's first suit was for the period of 1309 to 1312 
and it was for the non-payment of the rent for the.whole year 
1312 that the judgment-debtor was ordered to be ejected. . The 
rent claimed in the subsequent suit by the decree-holder was 
fora period before the decree in question, the rent claimed 
being for 1313 which terminated in April 1907, while the eject- 
ment decree which was refused by the Munsiff but granted by 
the District Judge was passed on the 7th July 1907. The 
ejectment order’ having been passed on the roth July 1907 the 
decree-holder, we think, was entitled to bring a suit for the 
arrears of the period prior to thé ejectment decree, and by such 
conduct ought not to be regarded as having waived the rights 
that he had obtained under the ejectment decree. The relation 
of landlord and tenant does not terminate by the institution of 
a suit for ejectment. It continues till the decree is passed or 
even later, So long as it continues the landlord has no option 
in the matter of recognising the tenancy, which subsists as a 
matter of fact whether he recognises it or not. That being so 
it is difficult to see why a landlord who sues for rent justly due to 
him, which accrued before he was in a position to eject the tenant 
should be regarded as waiving the right of ejectment for previous 

(1) (1806) L L.-B. 14 Oalo, 83. < ^ 
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arrears which he may have obtained by a previous decree, Im 
the authority quoted alove the learned Judges followed the case 
of Peer Bux v. Mowsak Ally (1). In that case it was held that 
the plaintiff who had distrained for the arrears of 1268 and 
recovered a portion of the rent for that year could not sue for 
ejectment on account of the arrears of 1267. But in the 
: present case both the suits were for the recovery of rent for 
full years and not for a portion only. Under above circums- 
tances, we think that the judgment of the lower Court ought to 
be reversed. We, therefore, decree the appeal and direct that 
the execution do proceed. 

The appellant is entitled to his costs in all the Courts. We 


assess the hearing fee in this Court at two gold mohurs. 
N. K, B. Appeal decreed. 


(1) (1862) 1 Hay 89 





Before Mr. Fustice Mookerjes and Mr. Yustice Carnduf. 
ANANDA KISHORE CHOWDHURY AND OTHERS 
v. 

MUSST. DAIJIE THAKURANI.* 


Axate Partition Act (V of 1897) Sees. 95, 110— Prtition by Collecter— 
Provious partition, Q and when a bar—Order for partition, if can be 
quéstionsd—Spacifio Reliaf Act (Iaf 1877) Seo. d8-+Metates Partition 
Aot (VIL of 1878) Sees. 19, 63, 148—~-Proceadings commonced before Act 
V of 1897 coamo into operation—Applicadtlity qf the Act—Jurisdiation of 
Civil Oowri— Limitation Aot (XV of 1877) Boh, IT. Art, 14, 

, Where proceedings were commenced before the Collector for partition of 
the estate so far back as 1854 and the order under section 63 of Act VIII of 1876 
which was in force when the partition proceedings were commenced, must have 
been made before 1897 when the Act now in force came into operation, all 
subsequent proceedings for partition must, under section 2, clause (6) of Act V 
of 1897, be carried on under Act VIIT of 1876, Br ae eae Na ee 
not been passed, 

The object of the Act (VIU of 1876) is to exolude the jurisdiction of the 
O!v1l Court in cases where the question relates to the division of the Government 
revenue or to the details of the partition, Where, however, the question raised 
goes to the very root of the matter and relates to the juriadiction of the Collector 
to make a partition in spite of the provisions of section 13 of the Act, the Otvil 
Court has jurisdiction and is competent to decide the matter in ney 
between the parties, 

Section H of the Act prescribes the procedure to be followed - when the 

* a decree of Babu 
utem fen prem e I ae tnc a 
9th March 1907, : l | P 


A 
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objection raises any question of title or right, and section 28, then provides that 
if the objector institutes a suit to have his title or right established and if he 
succeeds ln the litigation, the decree of the Civil Court is to be subject to the 
result of the partition proceedings before the Collector ; in other words, the 
suceomeful litigant before the Olvil Court takes the allotment which would 
otherwise have fallen to his opponent. 

An order made without jariediction isa nullity and need not be set aside ; 
and to an order of this descripiion, Artliale 14 of Schedule II of the Límitation 
Act has no application. 

Leloo SimgÀ v. Perna Ohandra Banorjes (1) Raf Chandra Roy v. 
Fasiuddin Hossein (2), Narendra Lal Khan v. Jogi Hari (8) and Alimuddin v. 
Ishan Chandra (4) referred to. 

Parbati Nath Diit v. Raf Mohan Dutt (5) explained and distinguished. 

Tf it is established that there was & private partition as alleged in the plaint, 
the order of the Oolleotor for partition was clearly without jurisdiction in view 
of the provisions of section 19 of Act VIII of 1876 and it would be wholly 
unnecemary for the plaintiff to have such order set aside. | 

A mere entry in the order sheet of the Collector to the effect that possession 
had been delivered to the defendants is no evldence that the defendants are in 
possession, If the defendants allege that they are in possession, tho fact has 
to be proved. 

Mir Tupurah Hossain v. Gopi Narain (6) referred to. 

A suit cannot be affected by an event which happens during its pendency, 
and if possession had been ‘given to the defendants during the pendency of the 
suit, and the dispossession of the plaintiff, ff any, has taken place after the 
commencement of the suit, the plaintiff oannot be blamed for framing his suit 
asa declaratory action. 

Ram Ratan Sahu v. Mohant Sahu (7) and Waman Rao v, Rustomfi (8) 
referred to. 

“The plaintiff fa, in the clroumstances of this case, entitled to ask for leave to 
amend the plaint so as to make it appropriate to a suit for possession. 

Jugdeo Singh v. Habibullah Khan (9) referred to, 


Appeal by the Plaintiffs. 
Suit for declaration that certain properties could not form 


' the subject matter of partition by the Collector under the 


Estates Partition ‘Act. 

The facts of the case appear from the judgment. 

Babus Fogesh Chandra Roy and Rajendra Chandra Guha 
for the Appellants. 

Babu Satis Chandra Ghose for the Respondent. 

The judgment of the Court was delivered by 


Mookerjoe J.—This is an appeal on behalf of the plaintiffs 
in a suit for declaration that the movable properties which form 


(1) (1806) I, L. B. M Calo. 149. B (1901) I. L. E, 99 Calc. 847. 

(2) (1904) T, L. R. 82 Calo, 716, 6) (1907) 7 O. L, J, 251 (363.) 

(8) (1905) 1. T, R 82 Calo. 1107. (7) (1907) 6 O. L. J. 74, . 

(4) (1906) I. L E. 88 Oslo, 608, (8) (1896) I. L. B. 31 Bom, 701, 
(9) 1907) 6 0. L. J. 613. 
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petition of all the proprietors or by the order of the Civil 
Court. Section 21 provides that if in the opinion of the 
Collector the application for partition fulfils the requirements. 
of sections 18 and 19, that is, isin proper form and is accom- 
panied by the necessary document, and if in his judgment there 
does not appear to be any objection to the making of the parti- 
tion, he may invite objections thereto. One of the possible 
objections may be under section 12 of the Act; for any of the 
proprietors upon issue of notice under section 21 may appear 
before the Collector and contend that he has no jurisdiction to 
make the partition in view of the provisions of section 12. If 
such objection is taken, it may be allowed by the Collector under 
section 23 orit may be over-ruled by him under section 31. In 
the latter contingency, the Collector directs that the application 
be admitted and declares the estate to be under partition. In 
the case before us, so far as we can gather from the materials 
on the record, an objection was taken that in view of the pro- 
visions of section 12, the Collector had no jurisdiction to make the 
partition. The allegation that there had been a private partition 
was challenged and it was determined by the Collector and ulti- 
mately by the Board of Revenue, that the private partition set up 
was not established and that consequently there was no bar to 
the partition of the estate. This order appears to have been 
made so far back as the 29th April 1886. It is now contended 
by the respondent that the decision of the Revenue Authority 
upon the question of the reality of the alleged private partition 
is conclusive between the parties and that the Civil Court has 
no jurisdiction to investigate whether or not it was competent 
to the Collector to make the partition in view of the provisions 
of section 12. In support of this view, reliance is placed upon 
the provisions of section 148 of Act VIII of 1876. In our 
opinion the section mentioned is of no assistance to the respon- 
dent. That section provides that certain specified orders are 
not liable to be contested or set aside by a suit in the Civil Court. 
An order under section 31 overruling an objection taken under 
section 21 to the effect that the partition cannot proceed in view 
of the provisions of section 12 does not fall within the scope of 
section 149. It is suggested by the learned vakil for the respon- 
dent that as an order under the first clause of section 33 cannot 
be challenged in a Civil Court, an order under section 31 also 
must by implication be taken to fall within the scope of sec- 
tion.149. .There is obviously no foundation for this contention, 


Vor. X.] HIGH OOURT. 


-On the other hand, the very.circumstance that orders under 
sections II and 32 are expressly excluded from the cognizance of 
the Civil Court, makes it fairly obvious that an order under sec- 
tion 31 of the description now before us, was not intended to be 
excluded from challenge iu a Civil Court. In our opinion the 
policy which underlies section 149 is clearly against the conten- 
tion of the respondent. The object obviously is to exclude the 
jurisdiction of the Civil Court in cases where the question relates 
to the division of the Government revenue or to the details of 
the partition ; where however the question raised goes to the very 
root of the matter and relates to the jurisdiction of the Collector 
to make a partition inspite of the provisions of section 13 of the 
Act, it is impossible to hold that the Civil Court is not competent 
to decide the matter in controversy between the parties. The 
view therefore taken by the Subordinate Judge that the suit is 
not maintainable cannot be supported. 

The second ground upon which the Subordinate Judge has 
dismissed the suit is that it is barred by limitation under sec- 
tion 25 of the Estates Partition Act. Here also the Subordinate 
Judge has fallen into error in relying upon the provisions of 
Act V of 1897. The question however remains whether the suit is 
barred under the corresponding section of Act VIII of 1876. 
Section 26-of that Act provides that no suit instituted in a Civil 
Court by any person claiming any right or title in the parent 
estate after the lapse of four months from the issue of an order 
of the Collector under clauses (a) and (4) of section 24 or after 
the lapse of four moriths from the issue of an order of the Col- 
lector under section 31 declaring the estate to be under partition, 
shall avail to stay or affect the progress of any proceedings which 
shall have been taken under. the Act for the partition of the 
estate ; and all rights which may be conferred on any person 
by the final decree in such suit shall be subject to such proceed- 
ings in the manner hereinafter provided, This section has to be 
read, with the provisions of section 24, and if the two sections are 
taken together, there cannot in our opinion be any doubt that 
section 26 has no application to the circumstances of the present 
case. Section 24 prescribes the procedure to be followed when 
the objection raises any question of title or right. Section 26 
then provides that if the objector institutes a suit. to have his 
title or right established and if he succeeds in the litigation, 
the decree of the Civil Court is to be subject to the result 
of the partition proceedings before the Collector ; in other words 
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the successful litigant before the Civil Court takes the allotment 
which would otherwise have fallen to his opponent. It is clear 
therefore that this suit is not barred by the provisions of sec- 
tion 26 of Act VIII of 1876, nor canit be suggested that the - 
suit is barred under the provisions of Art. 14 of the Limitation 
Act.. That article no doubt provides that a suit to set aside 
any act or order of an officer of Government in ‘his official 
capacity, not otherwise expressly provided for, must be com- 
menced within a year from the date of the act or order. It has 
been held, however, in the cases of Laloo Singh v. Purna 
Chandra Banerji (1f, Ray Chandra Roy v. Fastjuddin Hossein (2), 
Narendra Lal Khan v. Fogi Hari (3) and Alimuddin v. [shan . 
Chandra (4) that an. order made without jurisdiction is a nullity 
and need not be set aside ; to an order of this description, Art. 14 
has no application. The case of Parbati Nath Dutt v. Raj 
Mokun Duti (5) in which an apparently contrary view was taken, 
is really distinguishable. In that case it was held that a suit by 
a party to an enquiry under section 116 of Act VIII of 1876, 
(against whom there has been an adverse decision of the Revenue 
authorities) for a declaration that the land - was part of his howla, 
was governed by Art. 14. There, however, the Revenue authorities 
had jurisdiction to pass the order and as the plaintiff was a party 
to.the order, it may be suggested that he was bound to set it 
aside before he could ask for any relief. If the contention of 
the plaintiffs in the case before us is well-founded, that is, if it 
is established that there was a private partition as alleged in the 
plaint, the order of the Collector was clearly without jurisdiction . 
in view of the provisions of section 12 of Act VIII of 1876, and 
it would be wholly unnecessary for the plaintiffs to have such 
order set aside. The suit is therefore not barred under Art. 14 
of the Limitation Act. 

The next ground upon which the Subordinate Judge. has 
held that the suit is not maintainable is equally unfounded, for 
he has proceeded upon the. provisions of section. 119 of the - 
Estates Partition Act, which has no application. This ground . 
therefore cannot be supported. 

. The fourth and last ground upon which the Subordinate 
Judge has dismissed the suit is that as the defendants are in 
possession the plaintiff can not mantain a declaratory action and 


(1) (1898) L L, B, 24 Calo. 149. (8) (1905) I. L E. 33 Cale. 1107, 
(2) (1904) I, L, B. 83 Cal 716. (4) (1006) I. L. B. 83 Oalo 698. 
(5) (1801) 1. L. B. 29 Calo, 84 
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therefore in view of the provision of section 42 of the Specific 
Relief Act, the suit is bound to fail. It is pointed out however 
that upon the question of possession of the defendants there is 
really no evidence on the record. 'The Subordinate Judge has 
relied apparently upon an entry in the order sheet of the collector 
to the effect that possession has been delivered to the defendants. 
In view however of the decision of this Court in Mtr Zapura& 
. JHossata v. Gopi Naratn (1) the entry in the order sheet of the 
Collector is no evidence that the defendants are in possession. If 
the defendants allege that they are in possession the fact has to 
be proved. No doubt they may produce the return of the peon 
who is alleged to have given them possession and the peon may 
also be examined. But the expert entry in the order sheet by 
itself is no proof of possession, as against the plaintiffs. Apart 
from this consideration, however, it is fairly clear that if the 
defendants are now in possession, they must have obtained 
possession during the pending of this suit. Itis worthy of note 
that the order of the Collector which recites that possession has 
been delivered, was made on the 29th January 1907, while the 
suit had been commenced on the 9th April 1906. The suit there- 
fore could not be affected by an event which happened during its 


pendency. [Ram Ratan Saku v. Makant Saku, (2) Waman Raov. 


Rustomji (3).] The plaintiff, however, would be entitled under 
circumstances like these to ask for leave to amend the plaint so 
as to make it appropriate to a suit for possession. This is clear 
from the decision of this Court in Jugdeo Singh v. Habibullah 
Khan (4) Reliance was again placed by the respondents upon 
the decision of this Court in the case of Ray Narain Das v. 
Shamanando Das Chowdhry (5) which, however, has been 
subsequently set aside on review (See I. L. R. 33 Cal. 1362). But 
if that judgment were good law, the present case is clearly 
distinguishable, because there the dispossession had taken place 
before the suit was commenced ; here, the dispossession, if any, 
muat have taken place after the commencement of the suit and 
the plaintiff cannot in any view be blamed for framing it as a 
declaratory action. 

The result therefore is that this appeal must be allowed, 
the judgment and decree of the Subordinate Judge set aside and 
the case remitted to him to be tried on the merits. The appel- 
lants are entitled to their costs in this Court. 

(1) (1907) 7 O. L. J. 251 (263). (3) (1896) I. L R, 21 Bom, 701. 


(2) (1907) 60. L. J. 74, (41 (1907) 60. L. J, 619. 
(5) (1809) I. L, R. 28 Calo. 845, 
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As the suit was dismissed by the Court below on a prelimi- 
nary ground, we direct that the Court-fees paid by the appellants 
on the memorandum of appeal to this Court be returned to 
them under section 13 of the Court-fees Act. 


Appeal allowed : Case remanded. 


Before Mr. Fustice Mookerjee and Mr. Fustice Carnduf. 
RAMDEV RAI 


v. s 
NEWAJ PROSAD SINGH." 

Bent, action for—Tenant holding ever, rights of-— Reduction of rent— Bengal 
Tenancy Act (VIII ef 1585) Boo. 148 oi. (by— Aren of tho tenancy, deter- 
mination of, if necessary in a suit for rent, 

It is not possible to lay down any inflexible rule of universal application 
upon the question whether the precise area of the tenancy should or should not 
be determined in a suit for rent. The only general principle which oan be 
formulated is that where there is a substantial dispute as to the identity of the 
tenancy setup by the partles to the suit, the question in controversy must 
be decided. 

Bhat Ohal Narya v. Shaikh Shamauyasi Mahomed (1) referred to. 

Appeal by the Defendants. 


Suit for rent. 


The facts of the case appear from the judgment. 

Babus Mahendra Nath Roy and Surendra Nath Ghoshal 
for the Appellant. 

Babu Fagendra Chandra Ghosh for the Respondent. 

The judgment of the Court was delivered by 


Mookerjee J.— This is an appeal on behalf of the defendants 
in an action for rent. The plaintiff alleged that the defendants 
held under her a tenancy. of 21 bighas at an annual rental of 
Rs. 191 created in 1897. The defendants alleged on the other 
hand that they held 51 bighas under a tenancy created so far 
back as the.3oth August 1887. According to them, the term of 
the lease was for a period of 7 years from 1297 to 1302, that 
since the expiry of the term, they have been holding over, and 
that by a subsequent arrangement the rent has been reduced 
from Rs. 441 to Rs. 191 on the ground that a considerable portion 
of the lands of the holding has become covered with sand. On 


T A ppan mom Appellate Decreo No. 1765 of 1907, & decree of Babu 
K. M. , Bubordinate Judge of Sha the Mth JMy 1907, 
reversing that of Babu Mohini Mohan Dutt, Munst of Buxar, dated the 
21st December 1906, 


(1) (1894) 1 0, W. N. 152. 


Vou. X] | HAH COURT. 


these pleadings the point for determination was stated in the 
Court of first instance to be, whether the defendants held 21 
bighas r5 cottahs at the yearly rental of Rs. 191 with cesses. 
The Munsiff came to the conclusion upon the evidence that the 
defendants still held under the lease of 1887, that the lands of 
the tenancy measured 51 bighas as alleged by them and that the 
- original rental of Rs. 441 had been reduced to Rs. 191. Hence, 
he held that as the plaintiff did not admit the existence of the 
jama of 51 bighas but claimed to realise rent in respect of a jama 
which had no existence in fact, the plaintif was not entitled to 
succeed. The plaintiff then appealed to the Subordinate Judge, 
who observed, with reference to the question discussed in the 
first Court, that it was improbable that the jama was reduced 
from Rs. 441 to Rs. 191 ; but thatit was unnecessary to enter 
into this question in the present litigation. In his opinion, the 
determination of the area of the tenancy and of the time of its 
inception was immaterial for the purpose of the suit, and accord- 
ingly he decreed the claim in full. 

The defendants have now appealed to this Court and on 
their behalf it has been argued that the question in controversy 
- between the parties ought to have been decided. In support of 
this contention our attention has been invited to the provisions 
of section 148, clause (b) of the Bengal Tenancy Act. On behalf 
of the respondent reliance has been placed upon the decision of 
this Court in Pryraddi v. Ambika Charan (1). In our opinion the 
question which arises between the parties to the suit ought not 
to have been left open. It isnot possible tolay down any 
inflexible rule of universal application, upon the question whether 
the precise area of the tenancy should or should not be deter- 
mined in a suit for rent. The only general principle which can 
be formulated is that where there is a substantial dispute as to 
the identity of the tenancy set up by the parties to the suit, the 
question in controversy must be decided. This view was 
apparently the foundation of the decision of this Court in the 
case of Bhat Chal Nasya v. Shaik Shamnuyasi Mahomed (2). 
In the case before us the plaintiff alleges that the original 
tenancy of 1887 has ceased to exist, that upon the expiry of the 
term, the lands came into occupation of the zemindar and that 
subsequently a new tenancy was created in respect of a portion 
only of the lands comprised in the original tenancy. The 


(1) (1900) 5 0. W N, 121. (3) (1894) 10. W. N. 153, 
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defendants on the other. hand allege that the old tenancy still 
continues, that they are still in occupation of all the lands 
originally comprised in the tenancy, and that the rent has been 
reduced from Rs. 441 to 191 as part of the lands has become 
unculturable. Under circumstances like these, the question in 
controversy between the parties cannot in our opinion, be 
rightly left open, as it will inevitably lead to dispute when the 
decree for rent comes to be executed. What is the tenancy to be 
brought to sale? Is it the original tenancy of 1887 as alleged by 
the defendants or is it the new tenancy of 1897 as alleged by the 
plaintiff? If the original tenancy still continues, it is not open to 
the decree-holder to bring to sale only a portion of the lands com- 
prised therein, under the provisions of the Bengal Tenancy Act. 


' Besides what would be the position of the purchaser? Would 


he be entitled to occupation of 57 bighas or 31 bighas? To 
avoid future disputeslike these between the parties, it is, we 
think, obligatory upon the Court to decide whether the case 
made by the plaintiff is true or whether the allegations made 
by the defendants have been substantiated. 

The result therefore is that this appeal must be allowed, the 
decree of the Subordinate Judge set aside and the case remitted 
to him for trial of the question which was set out in the judg- 
ment of the Court of first instance asthe point for determination 
between the parties. 

The costs of this appeal will abide the result. 

Appeal allowed ; case remanded. 
Before Mr. V ustice Chitty and Mr. Fustice Vincent. 
BHOLA NATH SAHA 
v. 
KRISHNALAL SANA.* 
Trospa se—Sutt for damages —Small Causa Couri—Jwurisdiotion—Oicil Procedure 
Cede (At V af 1908) Boo. 102— Sscond appoal. 
A suit for damages on the allegation that the defendant had in plaintiff's 


absence entered his house with police and strangers, gone into his inner apart- 
ments and obliged his wife and others to remain secluded and thereby humilist- 


ed the plaintiff, is clearly a suit for damages for trespass and therefore cognizable 
by a Court of Small Canses, When therefore the value is below Ra 500, no 


second appeal lies. 
Trilochana Bakshi v. Broja Patro (1) followed. ° 
* Appeal from Appellate Deoree No. 1805 of 1907 the decision of 


Babu Paresh Nath Chatterji, Offg. Subordinate Judge of Hooghly, dated the 
Mth April 1907, reversing that of Babu Nikunje Behari Roy, Munsiff, dated 


the Sth June 1908. 
(1) (1902) 13 M. L. J. 849. 


Vor. X.] HIGH OOURT. 


Suib for damages. 
Appeal by the Defendant. 


The material facts and arguments appear from the judgment. 

Babu Dwarka Nath Mitter for the Appellant. 

Babus Mokendra Nath Roy and Krishna Prasad Sarvadhi- 
kary for the Respondent. 


The following Judgment was delivered :— 


This appeal is preferred against the decision of the Subordi- 
nate Judge of Hooghly reversing the decision of the Munsiff 
who had dismissed the suit and passing a decree in favour of the 
plaintiff for Rs. 100 and costs. A preliminary objection is taken 
that no second appeal lies, the suit being cognizable by a Small 
Cause Court. The plaintiff sued to recover the sum of Rs. soo 
and so far as the amount is concerned there is no doubt that 
the Small Cause Court would have jurisdiction to entertain the 
suit. It was argued for the appellant that the nature of the 
claim excluded the jurisdiction. Section 15 of the Provincial 
Small Cause Courts Act, 1887, empowers a Small Cause Court to 
try all suits of a civil nature, of which the value does not exceed 
Rs. 500, except those specified in the Second Schedule. It is 
necessary, therefore, in order to oust the jurisdiction of the 
Small Cause Court that the suit should fall within the category. 
The real nature of the suit must be ascertained from the plaint. 
What the plaintiff complained of was shortly this. The defen- 
dant’s daughter was married to plaintiff's younger brother, Johar 
LalSana. Johar Lal Sana died leaving his wife pregnant with 
her first child. She was living peacefully in plaintiff's house, but 
defendant was anxious to remove herto his own house for her 
confinement. It is alleged that on 6th Kartick 1311, during 
plaintiff's absence, the defendant with police officer and strangers 
entered the inner apartments of the plaintiff's house and remain- 
ed there for some time. The plaintiff's wife and other female 
members were obliged to remain secluded and could not pursue 
their usual avocations. Later in the day the plaintiff returned, 
remonstrated with the defendant for what he had done, and 
dismissed him along with his daughter, who was allowed to take 
away her ornaments. The plaint continues “that owing ta the 
aforesaid acts of malfeasance and misfeasance and trespass done 
by the defendant, the plaintiff is afflicted both physically and 
mentally and has lost his respect and honour; he has become an 


200 


OIVIL. 
1909, 

——Á 
Bholanath Bahasa 
e, 
Krishnalal Sansa. 


E oeummennd 


Lu 


THE CALOUITA LAW JOURNAL, [Vor. X. 


object of laughter and slight before the public, for which the 
defendant is bound to give proper compensation to the plaintiff." 
The plaintiff then asks for a decree for Rs. 500 as damages for 
the acts of malfeasance aud misfeasance and trespass, mental 
agony and defamation perpetrated by the defendant. It is clearly 
nota case of “defamation” in the proper sense of that word, 
There is no allegation of any defamatory statement having been 
made by the defendant. The case is obviously one of damages 
for “trespass,” the consequence of which has been to injure 
plaintiff's reputation and feelings. No other kind of damages 
or injury is suggested. It was first argued for the appellant that 
the suit fell within clause (11) of the Second Schedule, “a suit 
forthe determination or enforcement of any other right to or 
interest in immovable property” because (it was said) the plain- 
tifs widowed sister-in-law had some interest in the house, and 
the suit raised the question of defendant’s right to enter it. 
This argument is obviously unsound. No question whatever 
arose in this case of aright to immovable property nor was it 
necessary to determine any such question. It was next conten- 
ded that the suit fell within the clause 35 (/) " for injury to the 
person in any case not specified in the foregoing sub-clauses of 
this clause.” But injury to the person must, we think, be taken 
to have its ordinary meaning of bodily injury. ‘The person’ 
in clause (/) is evidently used in contradistinction to the phrase 
"a person" which is found in sub-clauses (a) and (4); and the 
word ‘person’ used with the definite article generally signifies 
the body. Injuries to the person are a well-recognised class 
of torts. Though the plaintiff speaks in his plaint of physical 
and mental affliction, it is not suggested that there has been in 
the case any actual bodily injury. The case is, as we have said 
really one of trespass, which act the plaintiff says has affected 
him in a particular way. There is nothing inthe Act to take 
a suit for damages for trespass out of the cognisance of a Small 
Cause Court. We are, therefore, of opinion that the Small 
Cause Court had jurisdiction to entertain this suit, and conse- 
quently no second appeal lies. The same view was taken by the 
Madras High Court in the case of Trilochana Bakshi v. Brojo 
Putro (1) where the plaintiff sued for damages for trespass on 
immovable property, which he said had caused him loss of 
character and mental anxiety. The facts of that case were very 


(1) (1902) 12 M, L. J 849. 


Vor. X.] HIGH COURT. 
similar to the present as the defendant was alleged to have 
wrongfuly invaded the house of.the plaintiff with the Police 
in execution of a search warrant. 

In the view that we take, it is unnecessary to go into the 
merits of this case, and we express no opinion upon: them. The 
appeal fails and is dismissed with costs. 


N. K. B. Appeal dismissed. 


Before Mr. Fustice Mookerjee and Mr. Fustice Carnduf. 
MUSSAMMAT RAJA KOER AND OTHERS 


y 


GUNGA SINGH AND ANOTHER,” 


Certificats sale— What passes under such salo— Publio Demands Rocorery Act 
(Jof 1896 B. C. )—Hegusiratvm of names in tho Collecterate, want cof — 
foot — Kato p pol — Ra presentation. 

It is settled law that the effect of a sale under the Publio Demands Hecovery 
Act us to pass to the purchaser merely the right, title and interest of the persons 
named as the judgment-debtors in the certificate, Where therefore suoh persons 
had no subsisting interest in the properties : 

Heid, the purchaser acquired no title whatsoerer. The real owners of the 
property are not estopped from setting up their title because they did not 
register their names in the Collectorate. 

The doctrine of representation and the principle of estoppel are not to be 
extended to cases of sales under the Public Demands Recovery Act, 

Rupram Namasndéra v. Inoar (1) and Afras Molla v, Kwiuwmennons 
Bibi (2) followed, 

Bukhambhur Haldar v, Benomaii (8) distanguished., 


Appeal by the Defendants. 

Suit for declaration of title to and confirmation of possession 
of immovable property. : 

The material facts and arguments appear from the judgment. 

Babu Hari Bhusan Mukerji for the Appellants. 

Babu Biraj Mohan Mojurndar (for Babu Dwarka- Nath 
Mitra ) for the Respondents. 

The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of some of the 
defendants in an action for declaration of title to and confirma- 


* Appeal from Ap Decree No. 1881 of 1905, against the decision of 
Babu Hajendra Nath tta, Offimating Subordinate Judge of Saran, dated 
the 91st December 1004, affirming that ot Moulvie Alı Ahmed, Munsuf, Obapra 
dated the 5th May 1904. 


(1) (1902) 6 0, W, N. 803. (3) (1908) 4 O. L. J. 68. 
(3) (1899) T. L. R, 28 Calo. 414. 
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tion of possession of, immovable property. The subject matter 
of the dispute is a. two annas eight pies kaccha share in mouza 
Gamhariya which admittedly belonged at one time to a person 
named Gangadhar Lal. The appellants as wellas the respon- 
dents claim to have derived title from him and the question is 
whose title ought to prevail. It appears that on the 25th Janu- 
ary 1874, Gangadhar mortgaged the property to one Hera Singh 
who took the bond for himself and his brothers. On the 30th 
July 1883, the right, title and interest of Gangadhar was pur- 
chased by Dharam Singh from whom the respondents have 
derived title. On the 8th July 1899, the Collector sold the same 
property under the Public Demands Recovery Act in execution 
of acertificate issued against the heirs of Gangadhar and the 
appellants claim title through the purchaser at that sale. Now, 
it is well-settled by a series of decisions of this Court beginning 
with the case of SS&e£aat Hosatn v. Sasi Kar (1) and ending with 
the case of Aujram Namasudra v. Iswar Namasudra (2), that 
the effect of a sale under the Public Demands Recovery Act is to 
pass to the purchaser merely the right, title and interest of the 
persons named as the judgment-debtors in the certificate. An 
attempt has however, been made before usto challenge the 
correctness of these decisions. But the principle upon which 
these decisions are based is finally settled, and no attempt at this 
stage to unsettle the law as laid down in a long series of decisions 
of this Court can possibly succeed. It is further to be remem- 
bered that this view has been affirmed by the Judicial Committee 
[Abdul Hai v. Guj1aj (3), and Barfnath v. Ramgut (4)], in relation 
to the provisions of the since repealed Act of 1880, and, though 
that Act has now been replaced by the Act of 1895, the Legisla- 
ture has not thought it fit to alter the law so far as the present 
question is concerned. The provisions of the Public Demands 
Recovery Act clearly show that the effect of a sale under that 
Act is the same as the effect of a sale under the Civil Procedure 
Code, and consequently all that passed to the purchaser in this 
case, is the right, title and interest of the persons named as the 
judgment-debtors. The learned vakil for the appellants however 
suggested that as neither the purchaser at the sale of 1883 nor 
the persons who subsequently derived title from him took the 
precaution of registering their names in the Collectorate, the 
respondents are estopped, ‘by reason of this omission, from 


(1) (1893) T. L. R, 19 Calo, 788. (8) (1898; I, L R. 90 Calo. 828. . 
(2) (1903) 6 O, W. N. 302. (4) (1896) L L. B. 38 Oalo, 775. 
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setting up their prior title. But the case of Autram Namasuara 
v. Jswar Namasudra (1) which has been subsequently followed 
by this Court in 4fras Molla v. Kulsumunnessa Bibi (2) 
shows that the doctrine of representation and the principle of 
estoppel upon which the decision of the majority of the Judges 
in the case of BrshambAur Haldar v. Bonomak Haldar (3) 
is based, are not to be extended to cases of sales under the 
Public Demands Recovery Act. We must observe further that 
in the case before us no attempt was made to raise the question 
of estoppel at any earlier stage of the proceedings. It was 
undoubtedly not expressly raised in the written statements of 
the defendants ; no trace of it is to be found in the issues, and 
the judgment of both the Courts show that there are no materials 
on the record upon which any question of estoppel can possibly 
be detided. We must, therefore, hold that as at the time when 
the certificate sale took place the person named in the certificate 
as the judgment-debtors had no subsisting interest in the pro- 
perty, the purchaser at the certificate sale acquired no title 
whatsoever and consequently the appellants also derives no title 
from their vendor. It was in the end faintly suggested that 
there was an alternative title on the basis of which the appell- 
ants ought to succeed. This alternative title was sought to be 
based upon an alleged payment of certain charges on the pro- 
perty. The Court of first instance, however, found that the 
existence and the reality of these charges were not established. 
It is, therefore, clear that the conclusion at which the Courts 
below arrived is correct and cannot be successfully challenged. 
The appeal fails and must be dismissed with costs. 


N. E. B. Appeal dismissed. 


(1) (1803) 6 C. W, N. 803. ' (3) (1906) 4 C. L. J. 08. 
(8) (1899) I. L. R, 28 Oalo. 414. 


Before Mr. S ustice Mookerjes and Mr. Justice Carnduf. 


.MANAGI SINGH AND OTHERS 
v. 
SAHEB RAM SINGH AND OTHERS. 


Sult for emferoement of morigaga soourity—Oompound interest, covenant to pay, 
if emforooebla— Morigago decreo—Intoron after date ined for repayment, 
power of Cowrt to grant—Olel Procedure Coda (Ao XIV of 1888) 
Boo. 909— Praotioo af Court— Discretion of Court im mattors of intsrost 


in spacial cases. 


*Ap from Original Decree No, 288 of 1907 dgafist & decree of Babu 
Hari Nath Boy, Subordinate Judge, Ist Court of Patna, dated the 3rd April 1907, 
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When & deoree bas been made on the basis of a mortgage and a date for 
payment of whatever might be due thereupon has been fixed in the decree, the 
matter in controversy passes from tho domain of contract into the domain of 
judgment. The deoree deoídes finally the rights and liabilities of the parties, 
whioh must thenceforth be ascertained by a reference to the deoree and to the 
decree alone, It is not open to either party to go bahind the deoree and rely 
upon the terms of the original contract. 

The interest to be allowed after the date fixel for payment shoald have 
regard to the aggregato sum due on that date and not merely the principal 
amount mentioned in the mortgage bond. 

Sundar Koor v. Rai Sham Krishen (1) followed, 


According to the useal practioe, fnterest is no doubt allowed at 6 per cent, 
after the date fixed for payment, and although the Oourt would hesitate in any 
ordinary case to depart from what bas been the well-settled practice as to the 
rate of interest in mortgage suits after the date fixed in the decree for payment, 
there can be no question that In any special case whero the ciroumstances justify 
& reduction in the rate of interest, the Court would be prepared to make the 
necessary order in the interests of justice. , 


Appeal by Defendants Nos. 1 to 4 mortgagors. 
Suit for enforcement of mortgage security. 


The facts of the case appear from the judgment of the Court. 

Babus Umakah Mookerjee and Chandra Sekhar Pershad 
Singh for Appellants. 

Babu Jogendra Chandra Ghose for Respondents. 


The judgment of the Court was delivered by 


Mookerjee J.—1 his appeal arises out of a suit for the enforce- 
ment of a mortgage security executed by two of the appellants 
in favour of the plaintiffs respondents on the gth February 1899. 
In the Court of first instance, two questions were raised, namely, 
first whether the plaintiffs were entitled to enforce the covenant 
as to the payment of compound interest, and secondly, whether the 
defendants were entitled to credit for a sum of Rs. 675 for which 
no deduction had been made in the plaint. The Subordinate 
Judge held, upon the first question, that the covenant for the pay- 
ment of compound interest was enforceable, and ypon the second 
question, that the defendants were entitled to credit for a sum 
of Rs. 500 only. In this view of the matter, he made the usual 
mortgage decree and directed that after the date fixed in the 
decree for the repayment of the money, only the principal amount 
of the mortgage would carry simple interest at 6 per cent. per 
annum, 


i 


(1) (1908) I. L. B. 84 Calc, 150 ; 5 0, L. J. 106. 
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The defendants have now appealed to this Court and on 
their behalf the decision of the Subordinate Judge has been 
challenged on two grounds, namely, first, that they are entitled 
to credit for the sum of Rs. 175 disallowed by the Court below ; 
and, secondly, that the covenant for payment of compound interest 
was not enforceable. On behalf of the plaintiffs respondents, the 
decree has been attacked by way of cross appeal, on two grounds, 
namely, first, that the sum of Rs. 500 for which the mortgagors 
hate been allowed credit was never paid as a matter of fact, and 
secondly, that interest after the date fixed for repayment ought 
to have been allowed not merely upon the principal sum secured 
by the mortgage, but upon the aggregate amount due on 
that date. 

As regards the first question raised on behalf of the appel- 
lants, it is sufficient to say that we are not prepared to differ 
from the Subordinate Judge. The sum of Rs. 175 for which 
credit is sought, is composed of two payments, one of Rs. roo 
and the other of Rs. 75. As regards the sum of Rs. 100, one 
witness testifies to the alleged payment but, as the Subordinate 
Judge observes, it is difficult to believe that the amount was 
actually paid under the circumstances stated. As regards the 
remaining sum of Rs. 75, it was paid not in partial satisfaction of 
the mortgage but only to enable the mortgagees to recoup them- 
selves the costs they had incurred with a view to institute a suit 
to enforce the mortgage, which they abandoned at the request 
of the mortgagors. The learned vakil for the appellants points 
out that the evidence indicated that a sum less than Rs. 75 had 
been actually spent by the mortgagees for the purpose. The 
evidence, however, upon this point, is contradictory and the 
deposition of one of the witnesses called by the mortgagors 
themselves certainly tends to show that very nearly Rs. 75 had 
been spent. We are therefore not prepared to disturb the deci- 
sion of the Subordinate Judge upon the first point taken on 
behalf of the appellants. 

As regards the second point ites on behalf of the appel- 
lants, it is clear that the covenant for the payment of compound 
interest is enforceable in law. What is really suggested is that 
there was an understanding between the parties that this parti- 
cular covenant would not be enforced. The deposition of 
Gajadhar Prosad however who was called as a witness by the 
defendants themselves, makes it clear that there was no such 
agreement ; what wasapparently arranged was that the compound 
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interest would be remitted if the mortgage money was duly paid. 
Admittedly this has not been done. There is no question, 
therefore, that the covenant is enforceable and that the mort- 
gagors are not entitled to claim remission of the compound 
interest. 

As regards the first point taken on behalf of the plaintiffs 
respondente, it is contended that the sum of Rs. 500 for which 
credit has been allowed was never paid. The evidence of the 
defendants upon this point, however, as the Subordinate Judge 
observes, is quite trustworthy. The amount is alleged to have 
been paid by the mottgagors in order to induce the mortgagees 
not to bring a suit to enforce their security. The very circums- 
tances that they desisted for a considerable time from enforcing 
their rights shows that a substantial payment must have been 
made, and we are not prepared to accept the denial of one of 
the mortgagees that the sum of Rs. 500 was .not paid. 

The second ground urged on behalf of the respondents 
raises the question, whether it was obligatory upon the Court to 
alow interest, if any, from the date fixed for repayment in the 
decree upon the aggregate sum due upon that date. In our 
opinion this question must be answered in the affirmative. As 
was observed by their Lordships of the Judicial Committee in 
Sundar Koer v. Rat Sham Krishen (1), when a decree has been 
made on the basis of a mortgage and a date for payment of 
whatever might be due thereupon has been fixed in the decree, 
the matter in controversy passes from the domain of contract 
into the domain of judgment. The decree decides finally the 
rights and liabilities of the parties, which must thenceforth be 
ascertained by a reference to the decree and to the decree alone. 
It is not open to either party to go behind the decree and rely 
upon the terms of the original contract. We must take that 
the interest to be allowed after the date fixed for payment, 
should have regard to the aggregate sum dueon that date and 
not merely the principal amount mentioned inthe bond. This 
view is also supported by the provisions of section 209 of the 
Civil Procedure Code, which is regarded by their Lordships of 
the Judicial Committee in Sunder Koer v. Sham Krishen (1) asa 
possible source of the power of this Court to allow interest after 
the date fixed for repayment. But although we hold that the 
Subordinate Judge ought to have allowed interest, if any, upon 
the aggregate sum due on the date fixed for repayment. the 


(1) (1906) I. L, B. 34 Galo, 180. 
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respondents are not necessarily benefited, because, as was 
conceded by the learned vakil for the respondents, it is open to 
the Court not to allow interest at all upon the aggregate sum 
and that in any event it is open to the Court to determine the 
rate at which interest should be allowed. No doubt, according 
to the usual practice (upon which the rules framed by this Court 
under section 104 of the Transfer of Property Act for cases on 
` the original side are based), interest is allowed at 6 per. cent. 
The rules in question, however, do not of their own force, apply 
to the mofusil. But although the Court would hesitate in any 
ordinary case to depart from what has b&en the well-settled 


^ practice as to the rate of interest in mortgage suits after the date 


fixed in the decree for repayment, there can be no question that 
in any specialcase where the circumstances justify a reduction 
in the rate of interest, the Court would be prepared to make 
the necessary order in the interests of justice. In the case 
before us, the rate of interest agreed upon by the parties in the 
- mortgage contract was sixteen and a half per cent. compound 
interest with annual rests. In the course of six years, inspite of 
the payment of a considerable amount by the mortgagors, the 
amount decreed to mortgagees exceeds double the amount of 
principal advanced under the mortgage security. Under these 
circumstances, we are of opinion that this isa case in which 
interest after the date fixed in the decree for payment should 
not be allowed at the rate of six per cent. We therefore direct 
that the decree of the Court below be modifed to this extent, 
namely, that the interest after the date fixed for payment, be 
calculated upon the aggregate sum payable on that date under 
the decree, but at the rate of three per cent. per annum. 

As the appellants have failed in their contentions, and, as 
the respondents have practically gained nothing by their cross 
appeal, the parties will pay their own costs in this Court. 

B. M. Decree modified. 
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Before Mr. Fustce Mookerjee and Mr. Vustice Carnduff. 
UMATUL MEHDI 


v. 
KULSOOM.* 


(arih Procedure Ooda (Act XIV of 1888) Becs. 9, 28—Referonce by Distria 
Jwdge—Tramafer of awit—Bengal Ciit Oowrts Act (XII of 1887) 
Soce. 9, 89—Court of Subordinats Judge, if subordinate to the Court of tha 
District Judgo— Delay. 

The Oourt of the Subordinate Judge is Subordinate to the District Court 
for the purposes of section 38 of the Oivil Procedure Code (Act XIV of 1889), 
no matter what the forum of appeal may be in the particular case for the 
transfer of which the application is made, 

The jurisdiction of a superior Oourt to transfer a sult fiom one subordinate 
Oourt to another ought to be exercised with extreme caution. The choice of 
forum given to a plaintiff by the Legislature ought not to be lightly interfered 
with, and the Court will not transfer a suit properly laid, exoept upon proof of 
special circumstances. A well-recognised ground extsts when the convenience 
of necessary witnesses and the ends of justioe will be promoted by the transfer ; 
but the ground alleged must be clearly established. 

Mo Henry v. Lowls (1) referred to, 

Under section 35 of Oode of Oivil Procedure (Act XIV of 1889) the Oourt 
has, no doubt, ample power to make the order eren after the issues have been 
framed ; but satisfactory reasons ought to be given in explanation of the delay. 


Reference by the District Judge. 
Application for transfer, 


The facts of the case appear from the judgment. 
Moulvies Syed Shamsul Huda and Syed Mahomed Tahir 


“for the Petitioner. 


Mr. S. Ahmed and Moulvie Mahomed Mustafa Khan for 


the Opposite party. 
The judgment of the Court was delivered by 


Mookerjee J.—This a reference by the District Judge of 
Patna under section 23 of the Code of Civil Procedure of 1882, 
for transfer of a suit now pending in the Court of the Subordinate 
Judge of Patna to the Court of the Subordinate Judge at 
Monghyr. The circumstances under which the application has 
been made may be briefly stated. One Nawab Subdar Hossein 
Khan, a wealthy zemindar of Hasnabad, in the district of 


* Referenoe No. 3 of 1909 made by O. W. E. Pittar, Beq., District Judge of 
Patna, dated the 11th January 1909, 


(1) (1882) 22 Ch, D. 397 (100.) 
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Monghyr, died on the yth August 1905, and left considerable 
landed properties in tbe districts of Monghyr, Gya and Patna. 
Mussamat Kulsoom who claims to be the sister of the father of 
Sabdar and who is the plaintiff in the suit instituted in the Court 
of the Subordinate Judge at Patna, has sued for recovery of 
possession of the properties on the basis of title by inheritance. 
The defendant in that suit, Mussamat Umatul Mehdi who claims 
` to be the widow of Sabdar and the daughter of his maternal 
uncle, has instituted a suit in the Court of the Subordinate Judge 
at Monghyr for recovery of five lakhs of rupees and twenty five 
gold mohurs as her dower. The suit in the Patna Court was 
instituted by Kulsoom on the 1st May 1908. The written state- 
ment was filed on the 7th August and issues were settled on the 
day following. Meanwhile on the 4th August 1908, Umatul, 
the defendant in that suit had commenced an action in the Court 
of the Subordinate Judge at Monghyr. In the Patna Court, 
documents were filed on behalf of the plaintiff as well as the 
defendant on the 21st and 24th August respectively, and 
summonses were issued at the instance of the plaintiff upon her 
Witnesses on the 3rd November. In the Court of the Subordi- 


nate Judge at Monghyr, issues were framed onthe 26th November. 


It appears that Kulsoom the plaintiff in the Patna suit, applied 
on the 1oth December to the Subordinate Judge at Monghyr 
to stay the hearing of the suit pending in his Court till the 
disposal of the suit in the Patna Court. Five days later, Umatul 
the plaintiff in the Monghyr suit, applied to the District Judge 
of Patna for transfer of the Patna suit to the Court of the 
Subordinate Judge at Monghyr. The District Judge has 
transmitted the application to the Court under section 23 of the 
Code, and we have heard at length all that the parties had to 
urge in support of the application and in opposition to it. 

The learned Counsel for Kulsoom, the plaintiff in the Patna 
Court, has argued that section 23 of the Code of 1882 has no 
application and that the reference is not in order. In our 
opinion there is no foundation for this contention. Section 23 


provides as follows: “ Where such Courts” that is Courts in which ` 


a suit may be instituted, “are subordinate to different appellate 
Courts, but are subordinate to thesame High Court, any defendant 
after giving notice in writing to the other parties of his intention 
to apply to the High Court to transfer the suit to another Court 
having jurisdiction may apply accordingly. Ifthe suit is brought ia 
any Court subordinate to a District Court, the application together 
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with the objections if any, filed by the other parties shall be 


‘submitted through the District Court to which such Court ià 


subordinate. The High Court may after considering the objec- 
tions if any, of the other parties determine in which of the 
Courts having jurisdiction the suit shall proceed." It has been 
argued that in order to determine whether the Court in which 
the suit has been brought is or is not subordinate to the District 
Court, regard ought to be had to the circumstances of thé parti- 
cular litigation, and thatif an appeal lies from the decree in 
that suit to the High Court and not to the District Court, the 
District Court cannot be regarded as the Court to which the 
Court of the Subordinate Judge is subordinate for the purpose 
of section 23. A reference to the provisions of section 2 of the 
Code of Civil Procedure and section 39 of the Bengal Civil Courts 
Act, however, shows conclusively that there is no force in this 
contention. Section 2 of the Code of Civil Procedure provides 
that every Court of a grade inferior to tbat of a District Court 
shall be deemed to be subordinate to the High Court and the 
District Court. Section 39 of the Bengal Civil Courts Act pro- 
vides that "for the purposes of the Code of Civil Procedure the 


.presiding officer of a Court, subject to the administrative control 


of the District Judge, shall be deemed:to be of a grade inferior 
to that of the Court of the District Judge." Section 9 of the 
same Act further provides that ‘subject to the superintendence 
of the High Court the District Judge shall have administrative 
control over all the Civil Courts under the Act within the local 
limits of its jurisdiction.” These legislative provisions taken 
together make it reasonably clear that the Court of the Subor- 
dinate Judge is subordinate to the District Court for the purposes 
of section 23, no matter what the forum of ' appeal may be in the 
particular case for the transfer of which the application is made. 
We must hold, therefore, that the reference is in order. It is 
worthy of note, however, that even if the reference were not in 
order, the application for transfer which is addressed to this Court, 
might be treated as made directly under section 25 of the Cade, 


‘and there would be no subatance in the objection that it was 


irregular because it-had been transmitted through the District 
Court. 

We shall next consider the merits of the application. It is 
contended in support of the prayer for transfer that a consider- 
able portion of the subject matter of litigation is situated within 
the jurisdiction of the Court of the Subordinate Judge at - 
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Monghyr ; that a large number of witnesses resides there ; that 
the marriage of Kulsoom with Sabdar took place in that district ; 
that the parties are at present residents within the jurisdiction.of 
the Monghyr Court and that the suit in that Court. could not 
have been instituted in any other Court, whereas the suit insti- 
tuted in the Patna Court might as well have been instituted in 
the Court of the Subordinate Judge at Monghyr. In opposition 
to the application for transfer, it is pointed out that the suit in 
Pacna Court was instituted first, and that the suit in the Monghyr 
Court was not instituted till the issues had been framed in the 
Patna suit and summonses had been issifed upon the witnesses 
for the plaintiff in that Court. Stress is further laid upon the 
circumstance that the application for transfer was made only 
after Kulsoom had applied to the Monghyr Court for .stay. of 
proceedings in the suit pending there aud it is further suggested. 
that possibly the Monghyr suit was instituted solely with a view 
to get the Patna suit transferred to the Court of the Subordinate 
Judge at Monghyr. Our attention is also invited to the fact that 
the witnesses reside not in the city of Monghyr, but within the 
District of Monghyr and that the place where the parties reside 
is about 40 miles from Monghyr by rail and about 50 miles from 
Patna. Upon a consideration of all the circustances, we are. of 
opinion that a case has not been made out for transfer of.the 
suit from Patna Court to the Monghyr Court. There can be no 
question in our opinion, that it was competent to Kulsoom, the 
plaintiff in the Patna Court, to institute her suit there. There 
can be no dispute also that no order for transfer ought.to be 
made unless we are satisfed that such an order is absolutely 
necessary in the interest of justice. We. do not suggest that 
our judicial discretion.can be fettered by any hard and fast rule 
but the object which we have to keep in view is tó determine 
where the balance of convenience lies. The jurisdiction of a 
superior Court to transfer a suit from one subordinate Court to 
another ought to be, in the words of Lord Justice Callon in 
McHendry v. Lewis (1) exercised with extreme caution. The 
choice of forum given to a plaintiff by the Legislature ought not 
to be lightly interfered with, and the Court will.not transfer a 
suit properly laid, except upon proof of special circumstances. 
A well-recognised ground exists where the convenience of neces- 
sary witnesses and the ends of justice will be promoted by the 
transfer; but the ground alleged must be clearly established, 


(1) (1882) 22 Ch, D. 406. 
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Now in the case before us it is not necessary to hold that the suit 
instituted by Umatul in the Court of the Subordinate Judge 
at Monghyr is not Jona fide; weighty reasons on the other hand 
have been advanced by her learned vakil, to show that the 
institution of the suit was essential to enforce the alleged claim 
of dower. We shall assume, therefore, that the suit is dona fide ; 
yet the question remains, whether the balance of convenience 
is really in favour of her application for transfer. There can be 
no question that the application has been considerably delayed. 
Under section 25 of the Code we have, no doubt, ample power 
to make the order evén after the issues have been framed ; but 
satisfactory reasons ought to be given in explanation of the delay. 
It is further admitted that the previous litigation between the 
parties which arose out of proceedings under the Land Registra-. 
tion Act and which ultimately came up to this Court, [ Umatul 
v. Kulsum (1)] took place in the Patna Court, With reference 
to this fact it has been contended with considerable force and 
manifest reason that so far as Kulsoom, the plaintiff in the Patna 
Court, is concerned, her pleaders at any rate are quite familiar 
with the history and circumstances of the litigation, and as she 
has already incurred considerable cost at Patna, if she is now 
driven to engage the services of legal advisers in Monghyr, the 
Court would needlessly inflict upon her the hardship of additional 
expense. At the same time so far as the witnesses are concerned 
we are not satisfied that they cannot appear in the Patna Court. 
with as much convenience as in the Monghyr Court. On the 
whole, therefore, when we take into consideration the fact that 
there has been considerable delay not satisfactorily explained,. 
along with the fact that the balance of conveni&nce is not con-. 
clusively made out in favour of the application for transfer, we, 
must hold that the application ought to be refused. Kulsoom, 
the plaintiff in the Patna Court, is entitled to the costs of this 
proceeding. We assess the hearing fee in this Court at three. 
gold mohurs. 

The parties have agreed that the suit in the Monghyr Court 
should be transferred to the Patna Court, and heard along with. 
the suit in the latter Court, Under section 24 of the Code of. 
Civil Procedure of 1908 we make the order for transfer accord- 
ingly. 


(1) (1907) I. L, B, 85 Oalo, 120, 


Vot. X.] HIGH CouRT. ™ f 
(Aet ot s. LP. 
Before Str Lawrence Fenkins, K. C. I. E, Chief Yustice and 
Mr. Fustice Mookerjae. 


SASTI CHARAN DE 
, v. 
- SAROJINI DEBYA AND OTHERS.” 


Possession, joint or emolwrive— Frame of twit. 


It cannot be affirmed as & general proposition of law that whenever & party 
asks for recovery of property on the allegation that he is exclusively entitled to 
possession thereof, his suit mast n^cesserily bo dismissed, if he proves that he is 
entitled to joint possession ; but if he olaíns possession of a specific portion of 
a large area as representing his share, he cannot recover joint possession of the 
mbale property upon failure to prove his axclualye title, 

Appeal by the Defendant. 
Suit for possession of land. 


The material facts appear from the judgments. 
The second appeal was heard by Brett J. whose judgment 


was a8 follows: 


Brett J.—In support of this appeal the first point taken is 
that the lower appellate Court erred in law in giving the plaintiff 
a decree for joint possession when, in the suit, the plaintiff 
claimed exclusive possession of the piece of homestead land on 
the ground that it was in the exclusive possession of her vendor. 
The allegation in the plaint seems, however, to mean that the 
vendor of the plaintiff was a one-third co-sharer in the whole 
homestead, that the land in suit represented his one-third sbare 
and that he was in exclusive possession of it. The plaintiff failed 
to prove that and I am unable to accept as valid the contention 
that, in those circumstances, the lower appellate Court erred in 
granting the plaintiff a decree for joint possession. The plaintiff 
having failed as to a portion of her claim was not disentitled to 
succeed as regards the portion as to which it was found that she 
had been successful. The decisions on which the Court of first 
instance appears to have relied and which are reported in 10 and 
12 Weekly Reporter do not appear to me to apply to the present 
case as the facts of those cases are not similar to those of the 
present suit. It has however been contended that the Court of 
appeal below ought not to have given the plaintiff a decree 
without coming to a decision on the question raised in the issues 


* Letters Patent Appeal No. 31 of 1909 the decision of Hon'ble 
Mr. Justice Brett tn appeal from Appellate Waa No. 3333 of 1907, dated 
the 8th February 1909. 
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whether the plaintiff's purchase was a dona fide one and whether 
the property was transferable or not. The judgments of both 
the lower Courts seem to indicate that these points were not 
realy pressed. The plaintiff claimed that her vendor had a 
kaimi karsa right in the land and such a right would presumably 
be transferable. As to the Jona fides of the purchase, if that 
had been the point on which the defendants relied, it ought to 
have been pressed first and if it was proved that there had been 
no ona fide purchase, all the questions which seem to have 
taken considerable time for disposal in the Court of first instance 
and in the Court of first appeal would not have required consi- 
deration. In these circumstances, I do not think that there is 
any ground for supposing that the defendants have been preju- 
diced or that the lower appellate Court has erred in law in failing 
to come to distinct findings on these two points. The appeal is, 
therefore, dismissed with costs. 

Against this decision the defendant appealed under section 15 
of the Letters Patent. 

Babu Surendra Nath Guha (for Babu Amarendra Nath 
Bose) for the Appellant. 

Babu Braja Lal Chakravart for the Respondents. 

The judgment of the Court was delivered by 

Mookerjoe J.—This is an appeal on behalf of the defendant 
in an action for recovery of possession of two parcels of land 
described as parcels 4a and 44a in the plaint., As regards the 
latter parcel, the suit has been dismissed, and the matter is not 
before us. As regards the former parcel, the Court of first 
instance found that the plaintiff was not exclusively entitled to it 
as he had alleged in the plaint but was entitled to joint possession. 
The plaintiff thereupon applied for leave to amend the plaint. 
This application was refused and the Munsiff dismissed the suit 
as regards the first plot. The plaintiff then appealed to the 
Subordinate Judge, who agreed with the Court of first instance 
that the plaintiff was not entitled to exclusive possession as 
claimed in the plaint, but only to joint possession of this land as 
part of a larger parcel. The plaintiff thereupon applied for 
léave to amend the plaint. This application was allowed, and 
the Subordinate Judge made a decree in favour of the plaintiff 
for joint possession of an one-third share of a larger plot, the 
boundaries of which were for the first time given in the applica- 
tior? for amendment of the plaint. 

The defendant then appealed to this Court and sought to 
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assail the decision of the Subordinate Judge on two grounds, 
namely, frst, that the application for amendment ought not to 
have been allowed ; and, second/y, that in any view of the matter, 
no decree ought to have been made in favour of the plaintiff, 
till certain questions as to the dona fides of the purchase upon 
which the plaintiff relied and as to the transferability of the 

property purchased by him were decided in his favour. The 
- learned Judge of this Court, who heard the appeal in the first 
instance over-ruled these objections and affirmed the judgment 
of the Subordinate Judge. 

The defendant has now € to us under the Letters 
Patent, and on his behalf the objections just stated have been 
repeated. In our opinion these objections are well-founded and 
must prevail No doubt, it cannot be affirmed as a general 
proposition of law that whenever a party asks for recovery of 
possession of property on the allegation that he is exclusively 
entitled to possession thereof, his suit must necessarily be dis- 
missed if he does not prove the exclusive title that he sets up ; 
a decree for joint possession may very well be made, if the 
evidence establishes that the plaintiff is entitled to joint posses- 
sion of the parcel claimed in the suit. This principle, hovever, 
is of no assistance to the plaintiff in the present case. He 
asked for exclusive possession of'a particular parcel of which 
the boundaries were set out in the plaint, on the allegation that 
his vendor was entitled to such possession of the parcel as 
representing his share of a larger plot. When that case failed he 
asked for leave to amend the plaint on the allegation that he 
was. entitled to joint possession of the larger plot. This appli- 
cation for amendment ought to have been refused by the Subor- 
dinate Judge on two grounds: frst, the effect of granting the 
application for amendment of the plaint would be to allow the 
plaintiff relief in respect of a share of a larger area than what 
was mentioned in the original plaint as the subject matter of the 
suit ; secondly, the application for amendment was made at a 
time when if a new suit had been instituted it would have been 
successfully met by the plea of limitation. In our opinion, any 
relief granted to the plaintiff ought to be restricted to the 
property which was set out in the original plaint ; if he makes 
out that he is entitled, not to exclusive possession, but only to 
joint possession of an one-third share of the parcel so described, 
the decree ought to be limited accordingly. This, however, is 
subject to the decision of the objections .upon the question of 
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the donafides of the transfer under which the plaintiff claims 
and of the transferability of the property purchased by him. 
These questions were raised in issues numbers 4, 5 and 7 in the 
‘Court of first instance, but were expressly left undetermined 
in the view taken of the title of the plaintiff to recover exclusive 
possession. The learned Subordinate Judge has not dealt with 


‘these questions, which must clearly be decided before the plain- 


tiff can ask for a decree. 
The result, therefore, is that this appeal must be allowed, 
the judgment and decree of the Subordinate Judge set aside and 


the case remitted “to him in order that he may decide the ques- 


tions indicated in this judgment, upon the evidence on the 
record. Our decision does not in any way affect the decree of 
the Court below as regards the second plot, the claim to which 
has been dismissed and has not formed the subject of argument 
before us. 

The appellant will be entitled to his costs in this Court for 


.both the hearings. The costs in the Court below will abide the 
result. l 


Appeal allowed. 


PRIVY COUNCIL. 


PRESENT : Lord Atkinson, Lord Collins, Lord Gorell, aud 
Sir Arthur Wilson. 


MUSAMMAT PARBATI KUNWAR 
v. 


RANI CHANDARPAL KUNWAR AND OTHERS, 


[ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 
or OunH.]: 

Oudh Estates Ax (1 of 1860) Soo, 28, Lim 1V— Ordinary Law— Family 
Custom— Epolwrion af daughters—Impertible and — partiblo | etiatoe— 
Ecidenco—Aduissibitity—Declerations qf Kanunges— Wajfib-ul-arz— 
Answers given to oficial Inquiries— Weight of suck evidence —Oonowrrent 
fading—Pricy Cowactl practice. 

The “ordinary law” mentioned in section 28 of the Oudh Estates Aot 


“(1 of 1869) embraces any family custom. 


Narindar Bahadur Singh v. Achal Ram (1) followed. 
There is nothing in the mere factof pertibility to make evidence of a 


. family custom excluding or postponing daughters to collaterals in impartible 


estates necessarily inapplicable to partible estates, 
(1) (0898) L. B, $0 1, A, 77 at p 79. . 
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Declarations, such as those of Kanungos, entries made in the village records, P, 0, 
(wajilb-ul-arxes) by the oficer chargal by Government with that duty, ard 1909. 
answers given to official Inquiries made under Government directions as to the 
rules of suooesslon prevailing in particular families, are prima facio admissible inis nat Parbai 
in evidence as purporting to be made by the proper officer in performance of 
a special duty, and, presumably, with due regard to the rules laid down for his Rani Ohandarpal 
guidance. Technical objections to them are material rather to the welght than’ aye 
to the admissibility of the particular evidence, 

A concurrent finding of the lower Oourts that there isa custom tn the 
family of the parties to the suit that a daughter is excluded by tho collaterals 
of the deceased from inheritance is, 1! so far as it is a conclusion of faot, though 
not absolutely binding on the Judicial Committee, entitled to the greatest weight. 

Appeal, by special’ leave, from a judgment and decree of 
the Court of the Judicial Commissioner of Oudh (March 2, 1905) 
affirming those of the Court of the Subordinate Judge of Kheri 
(March 31, 1904). 

The question for determination on the appeal was the right 
of succession to an eatate, known as Majhgain Shahpur. 

Facts of the case material to this report are given in their 
Lordships’ judgment below. 

Mr. De Gruyther, K. C, and Mr. S. A. Kyffin, for the 
Appellant :—As regards succession to limitation in the primoge- 
niture sanad it is wholly superseded by the Oudh Estates’ Act 
(I of 1869): Brij Indar Bahadur Singh v. Ranee Fankee Koer (1). 

If the succeasion is governed by the primogeniture sanad, the 
appellant has no case. The real question is, whether the 
daughters are entirely excluded from succession by custom 
among the Jangra Chanhan Thakurs in regard to partible estate 
held in absolute ownership. Unless such a custom is established, 
the appellant is entitled to the estate in suit under the law of 
succession provided for by the Hindu Law of the Mitakshara 
School. Reference was made to Sykes, pp. 169, 233, 389, 391, 
and 407, and Act I of 1869, sections 3,8, 10, 22 and 23. The 
evidence of the alleged custom consists of (1) what are called 
* declarations" by members of the family, (2) Wajib-ul-arz paper 
of certain villages, (3) one single Wan and (4) opinions of 
certain members of the family. 

Declarations—Ganga Singh and his co-sharers in their reply 
to letter dated December 14, 1859 addressed by the Tehsildar 
regarding successtion stated a custom of succession which post- 
pones daughters to male collaterals in line of succession. 
Again on February 21, 1860, Ganga Singh, Sadho Singh, and 


(1) (1877) L R.S I A, 1 at p. 18.. 
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Baryar Singh wrote letters to the Deputy Commissioner, narhing 
the next heir to their estates, and on February 24, 1860, Ahlad 
Singh wrote a similar letter. They had no reference at all to 
the alleged custom, but dealt with the succession to an impar- 
tible Raj or estate, and came into existence in consequence of 
two circulars issued by the Chief Commissioner of Oudh, and 
dated respectively, October 11, 1859, and January 18, 1860: 
Sykes, pp. 389 and 391. l 
In this case the estate is admittedly partible, but the declara- 
tions relied upon refer only to impartible estates. Rule of 
Succession to partible estates is provided for by section 22 of Act I 
of 1869: Nartndar Bahadur Singh v. Achal Ram (1). The 
statements in these declarations are not admissible in evidence 
under section 32 (4) of the Indian Evidence Act. Reliance is 
next placed on what is called an “official report" made by four 
Kanungos in 1859. This report, however, also was made in 
pursuance of the circular issued by the Chief Commissioner of 
Oudh, and dated October 11, 1859. It relates exclusively to 
impartible estates in the, district, whether held by Hindus or 
Mahomedans, and has no bearing on the custom set up. 
—.. Wajib-ul-ars papers—These documents were regarded as valu- 
able evidence. But they relate to land held on a different tenure to 
the property in suit, and show variations in the customs recorded. 
They were prepared under different circumstances. Reference 
was made to Raut Lekray Kuar v. Baboo Makpal Singh (2), 
Mussammat Lali v. Murli Dhar (3), and section 22 (11) of Act I 
of 1869. No directions were given to record family custom and 
there was no judicial inquiry as to the customs said to have been 
recorded in these papers. Wajib-ul-arz papers must be entered 
as the official record of a custom and not as the views of the 
proprietor of an estate: Uman Pershad v. Gandhart Singh (4). 
The evidence shows that these papers merely recorded the views 
expressed by the mukhtars of the proprietors. They cannot be 
admitted as the statements made by deceased officers from 
personal knowledge or belief: Aa: Fagatpal Singh v. Kaja 
Soreskar Baksh Singh (5). Several of these papers relate to 
maintenance and military grants, where the daughter would 
naturaly be excluded. The evidence to establish a special 
custom to modify the ordinary law of succession must be clear 


(1) (1898) L. R. 20L A'77. (8) (1906) L. B. 88 1, A. 97. 


(2) (1879) L. B. 7 I, A. 63, (4) (1887) L. R. 14 L A, 127 at p. 184, 
(5) (19023) L R. 30 I, A, 27, at p, 84 
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and.unambiguous, and the custom alleged must be ancient and 
invariable. Ramlakskmi Ammal v. Shtvatha Perumal Sethu- 
rayar (1). But here the custom as recorded varies and is not 
ancient, and the evidence is not all clear. Reference was also 
made to Directions to Revenue Officers in the North-Western 
Provinces of the Bengal Presidency, regarding the settlement 
and collection of land revenue, and the other duties connected 
therewith, promulgated under the authority of the Honourable 
the Lieutenant-Governor, (new edition, Calcutta, 1858) ; Papers 
relating to the Administration of Oudh, Circular, No. 20, of 1863, 
pp. 76 and 77; and Oudh paper 1859 to,1865, a copy of the 
report of the late Chief Commissioner of Oudh on the Administra- 
tion, and the Minute of His Excellency the Right Honourable 
the Governor-General of India thereon, dated the 220d April, 
1859 (1st August, 1859, (74) section 2). 

Jnsfances ; Jt was endeavoured to prove one instance of 
exclusion of a daughter from succession. But one single instance 
cannot prove a custom. To prove this one instance six witnesses 
were examined, but their evidence was not admissible. Reference 
was made to sections 32 (4) and 104 of the Indian Evidence 


Act, and AMwssammat Shajig-un-nisa v. Khan Bahadur Raja 


Shaban Ali Khan (a). 

Opinions of certain members of the family. These are 
relevant under section 49 of the Indian Evidence Act, provided 
that they are the opinions of persons having special means of 
knowledge relating to the custom: Garurudhwaja Pershad Singh 
v. Saparandhwaja Pershad Singh (3). The evidence shows that 
al persons giving opinions had not any special means of know- 
ledge of the custom. Again, evidence merely of opinions is not 
enough to establish a custom. Instances must be proved in 
which the alleged custom has been observed and followed: 
Rahtmat Bai v. Herbat (4). 

A custom is a rule which in a particular family or in a 
particular district, has from usage obtained the force of law. It 
must be ancient, certain, and reasonable, and being i in derogation 
of the general rules of law, must be construed strictly: Hur- 
purshad v. Sheo Dyal (5). It is submitted that the evidence fails 
to establish the alleged custom to satisfy this definition. 


(1) (1873) 14 M. I. A, 570 at pp. 585 & 586... 
(3) (1944) LB 81 I. A. 817. - (4) (1877) I. L. B. 8 Bom. 84 
(8) (1900) L. B. 87 I. A. 288 at p. 251, (5) (1876) L. B. 8 I. A, 359 at p. 285. 
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Sir Robert Finlay, K. C., and Mr. G. E. A. Ross, (Hr. 
Kenworthy Brown, with them) for the Respondents : Both Courts 
in India have found that the family custom of excluding daughters 
from succession is established. It is a question of fact, and in 
such a case the general rule forbids a fresh examination of facts 
for the purpose of disturbing concurrent findings by the lower 
Courts: Kunwar Sanwal Singh v. Rant Satrupa Kunwar (1). 
It was not the case, as contended, that there is no evidence left 
to support the custom after the evidence, to which objection is 
taken, is excluded. If there is any evidence at all, and it is 
submitted that there fs, the concurrent findings should be upheld. 
It is contended that the evidence in support of the custom 
relates to impartible estate, and as the estate in suit is partible, 
such evidence cannot establish the alleged custom in this case. 
The question whether daughters succeed or not is the same 
whether the estate is partible or impartible. If the estate is 
partible, it goes to all heirs ; and if it is impartible, it goes to one 
single heir. It is further contended that all the evidence relates 
to impartible estate as it existed before the passing of the Act I 
of 1869, and that since then a new dispensation came and all the 


. old customs, such as the exclusion of daughters from succession, 


were swept away, because the estate became partible. But the 
effect of Act I of 1869 is that the estate is labelled as one, which, 
according to thc custom of the family, descends to a single heir, 
but not necessarily by the rule of lineal primogeniture. Narinder 
Bahadur Singh v. Achal Ram (a). Again, when an estate is 
impartible, it is enjoyed in a different mode from that pres- 
cribed by the ordinary Hindu Law ; but the inheritance is to be 
traced by the same mode, unless some further family custom 
exists: Mushuvaduranadh Tevar v. Periasami (3). A rule of 
decision in regard to succession to impartatible property is to be 
found in the: Mitakshara law applicable to partible property, 
subject to such modifications as natural flow from the character 
of the property as an impartible estate: Subramanya Pandya 
Chokka Zalavar v. Siva Subramanya Pillai (4) and Raja Fogendra 
Bhupati Hurri Chunder Makapatra v. Nityanand Manshing (5) 
If the custom of primogeniture could exist, why could the 
custom of the exclusion of daughters not exist? Exclusion of 
daughters is not, as contended, a startling exception to the rules 
(1) (1005) L. R. 88 I. A. 58 atp 55. (8) (1896) L. B, 33 I. A. 198 at p. 187. 


(3) (1868) L. R. 201 A. 77 a£ p. 78, (4) (1894) L L. B. 17 Mad, 816 at p. 325, 
(5) (1890) L. B. 17 L A. 128, 
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of succession under the ordinary Hindu Law: Mayne on Hindu 
Law and usage, (7th Ed.) p. 763, section 561; Kunwar Sanwal 
Singh v. Rant Satruba Kunwar (1) ; Rent Lekraj Kuar v. Baboo 
Mahal Singh (2). Daughters are excluded because they are all 
married and go to another gotra. Act I of 1869 has not altered 
the old customs. In section 23 of that Act ‘custom’ is included 
in “ordinary law " : Narindar Bahadur Singh v. Achal Ram (3). 
~ Declarations: These are answers of the members of the 
family to letters from officials, and have been rightly admitted. 


_ [Lord Gorell: They refer to the primogeniture custom, 
gaddi-nashin, how can it have any bearing on your case ?] 

Sir Robert Finlay: Assuming that the only evidence is the 
evidence relating to the primogeniture custom, which excludes 
daughters, and such evidence shows that it is a family custom, 
that custom will apply to partible estate and also to impartible 
estate. The question is whether it is a family custom and not 
whether custom refers to any particular estate. As soon as it is 
established that it is a family custom, it would apply to. all kinds 
of property, whether partible or impartible unless there is some 
evidence to the contrary. The evidence shows that the custom 
set up is a family custom, and it is submitted that succession to 
the property in suit is subject to that custom. 

Wajib-ul-ars < They were prepared under Regulation VII of 
1822; Circular No. 20 of 1863; Circular No. 1 of 1864, dated, 
Lucknow, January 14, 1864 ; and Circular No. 23 of 1964, dated, 
Lucknow, April a5, 1864: See the Settlement Circulars or the 
Rise and Progress of the Revenue Law in Oudh (Lucknow, 1904). 
They are admissible to prove a family custom of inheritance : 
` Rani Lekraj Kuar v. Baboo Makpal Singh (2). Every entry in 
such settlement record, duly made and attested shall be presumed 
to be a correct record of the fact entered, until the contrary is 
proved: The Oudh Land Revenue Act (XVII of 1876), sec- 
tion 17. They are the. most valuable official record of the cus- 
tom: Bajrangi Singh v. Manokarntka Baksh Singh (4). In 

Uman Parshad v. Gandharp Singh (5) a Wajib-ul-arz was excluded 
because it was proved that it was entered on the record as a. mere 
expression of the views of the proprietor of the estate, and that 
it was not entered as an official record of local custom. , But 
such is not the case here. The evidence in this case proves that 
(1) (1905) L. R 88 L A. 53 at p. 54. (8) (1898) L. B. 20 L A. 77 at p. 79. 


(2) (1870) L, B, 7 I, A. 68, (4) (1907; L. R. 851 A. 1 at pp. 9 and 10. 
(5) (1887) L. B. 14 I. A. 137 at,p. 184. 
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they are official records of the family custom that daughters are 
excluded from succession to the property in suit. ` 

Instances. Both the Courts in India have found that one 
instance of the exclusion of daughters from succession is proved. 
It is now sought to get rid of this instance on the ground that as 
there was a grant to the daughter ahd her son in that case, she 
was not really excluded. This point was not taken in the Courts 
below. It is raised here for the first time, and it is, therefore 
submitted that the appellant should not be allowed to raise it 
now. For maintenarice grants see Mayne’s Hindu Law, p. 524, 
section 395. The other side does not give a single instance 
where a daughter has succeeded during the past 250 years. The 
tradition of the family has proved that for two centuries daughters 
have been excluded, and the inference is irresistible that such 
custom existed in the family. Under those circumstances it is not 
necessary to prove many instances. The uniformity of evidence 
on the part of the respondents is overwhelming. There is on 
record a lease, dated February 23, 1891, given to the appellant 
and her son, for their respective lives, by the appellant's mother, 
who and her successors have under it no power to disturb the 
lessees. It is provided there that on the death of the appellant 
and on that of her son, the property leased “ will be occupied 
by the owner of the Dapa.” If the appellant were entitled to 
succeed after her mother’s death, it is inconceivable that she 
should have taken such a lease, which is the strongest admission 
of the fact that the appellant was not entitled to succeed on her 
mother's death. Reference was also made to Sykes, p. 397. 

Opinions of members of family show the existence of alleged 
custom. In addition there is on record evidence of several | 
instances of the custom set up among Chauhan tribes generally. 
The Subordinate Judge was wrong in excluding that evidence, 
which increases the probability of the existence of the custom 
in this case. 

Mr. De Gruyther, in reply, submitted that the succession is 
governed by the ordinary Hindu Law unless itis proved that 
there is a special custom: Raja Venkata Narasinka v. Raja 
Narayya (1). It is submitted that the custom set up is not 
proved. It is contended that if the custom is proved as regards 
the impartible estate, it must be applied to partible estate. But 
that is not the case. The succession being governed by ordinary 
Hindu Law, the custom must be proved in each case separately : 


(1) (1878) L.R. 7 L A, 8&. 
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Katama Nalchiar v. The Raja of Sktvaganga (1). Cases referred 
to by the other side were distinguished and the following 
additional authorities were relied upon. Mayne on Hindu Law 
and Usage (7th Ed.) p. 767; Ram Nundun Singh v. Maharani 
Fanki Koer (3), Thakur Iskri Singh v. Baldeo Singh (3) and 
Fagdtsk Bahadur v. Sheo Puriab Singh (4). The concurrent 
findings in the case of Kunwar Sanwal Singh v. Rani Satrupa 
Kunwar (5) were purely those of fact, But the rule laid down 
in that case has not been applied to a single case, where con- 
siderations of law have to be regarded in déciding a question of 
fact: Makomed Ah Haidar Khan v. Secretary of Stats for India 
tn Counce] (6) and Venkateswara Iyan v. Shakhart Varma (7). 
The Judgment of their Lordships was delivered by 


Lord Collins :— The question on this appeal relates to the 
right to succession to a Taluka known as the Majhgain Estate, 
or the Majhgain Shahpur Estate, to which the appellant (the 
plaintiff) claims to be entitled. The plaintiff is the daughter of 
Milap Singh, who died in possession of the estate in 1882, 
leaving two daughters (the plaintiff and another since deceased) 
and a widow, Rani Dhan Kunwar, but no male issue. Rani 
Dhan Kunwar died on the 16th August, 1891. On her death 
Raj Dillipat Singh, brother of Milap Singh, got possession and 
died without leaving issue, but leaving a widow, who succeeded 
him and died on the 28th January, 1899. On the 17th April 
following mutation of names in respect of the Taluka in question, 
and also of another of Dillipat's own, was effected by the 
Revenue Court in favour of the first, second and third Defendants. 
e It is not disputed that, if there were no binding custom 
to the contrary, the appellant (the plaintiff) would be entitled to 
succeed to the Taluka in question. It has, however, been found 
by the Subordinate Judge, and confirmed by the Court of the 
Judicial Commissioner on appeal,that there isa custom in the 
family of the plaintiff and the defendants "that a daughter is 
excluded by the collaterals of the deceased from inheritance." 
If and so far as this is a conclusion of fact, it is a concurrent 
finding of two Courts, and, though not absolutely binding on 
this Committee, is entitled to the greatest weight. Accepting 
this view, the appellant has boldly contended that there was, in 
effect, no reasonable evidence legally admissible which could 


(1) (1868) 9 M. L A. 580. at p. 588. (4) (1901) L. B. 38. L A; 100, at p. 110, 
(3) (1903) L. B. 99 L A 178 at p. 194. (5) (1005) L. R. 88. L A. 


(3) (1884) L. R. 11 L A. 185, ab p. 148. (8) 4 at Da 195. at p. 904. 


(7) (1881) L, B, 8, I, A, 


Ld 


1908. 
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justify such a finding. The evidence, however, was most 


elaborately and minutely criticised in all its bearings both by the 
Subordinate Judge, himself a Hindu, and by the Court of the 
Judicial Commissioner, and both Courts were fully satisted both 
as to itsrelevancy and its cogency, and also as to the complete 
absence of any rebutting evidence on the part of the plaintiff. 
Though, in their Lordships’ opinion, it is not desirable to 
attempt again what has been so completely carried out by the 
Courts below—a minute examination of the evidence in detail —it 
is, perhaps, desirakle to sketch it in outline so as to make 
intelligible the objections urged against it by the appellant. 

The Taluka in question comprised one-fourth part of a 
larger area called the Bhira Estate, which, under the provisions 
of Act I of 1869, had been granted by the British Government 
to four Talukdars—»e:s., Raj Ganga Singh, Raj Sadho Singh, Raj 
Baryar Singh, and Raj Ahlad Singh—whose names were accor- 
dingly entered in respect of it in Lists I. and IV., prepared 
under the provisions of the Statute. In 1878 there was a 
partition of the Bhira Estate, upon which the villages allotted to 
Milap Singh, who had then succeeded to Raj Ganga Singh's 


estate, were, together with some other villages already held by 


him separately, formed into an estate called the Majhgain or 


"Majhgain Shapur Estate, which is the subject matter of the 


present suit, Under Act. I. of 1869 the succession to estates in 
List IV, is regulated by "the ordinary law to which members of 
the intestate's tribe and religion are subject" (Act I of 1869, 
section 23) which has been held to embrance any “family 
custom" (Narindar Bakadur Singh v. Achal Ram) (1). 
The evidence adduced by, the Defendants in support of th® 
custom was partly documentary and partly oral. It has been 
analysed and carefully dealt with under different heads in the 
Courts below. Various technical objections to declarations, 
such as those of the Kanungos, to entries made in the village 
records by the officer charged by Government with that duty, 
and to answers given to official inquiries made under Government 
direction as to the rules of succession prevailing in particular 
families were urged by the plaintiff. Speaking broadly, these objec- 
tions seem to their Lordships to have been material rather to the 
weight than to the admissibility of the particular evidence, 
which was Prima facie admissible as purporting to be made by the 
proper officer in performance of a special duty and, presumably 
(1) (1803) L HR. 20 I, A. 79. 


im 
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with due regard to the rules laid down for his guidance. 
The learned Judges in both Courts below in particular regarded 
the evidence furnished by the wajib-ul-arses as most important, 
and treated their admissibility and relevance as indisputable. In 
the Court of first instance the learned Subordinate Judge, in 
dealing with the objection to this class of evidence, quotes s. 17 
of the Oudh Land Revenue Act, 1876, as follows :— 

Every entry in such Settlement Record duly made and 
attested shall, until the contrary is proved, be presumed to be a 
correct record of the fact entered. 

But adds a quotation from a ruling of this Board in 2 Calcutta 
W. Notes, at p. 741 :— 

Its weight may be very slight or may be considerable accor- 
ding to circumstances. 

Passing from these special objections, their Lordships now 
come to the broader ground on which this appeal was mainly 
argued—vzs., that evidence of a custom regulating the succession 
to impartible estates, such as Rajhes where the rule of gaddi- 
nashin prevailed, was altogether inadmissible on a question as to 
the custom of succession to a partible estate governed by the 
ordinary Hindu Law' applicable to estates in List IV. “In their 
Lordships’ opinion this objection is met by the authorities cited 
in the judgment of the Court of the Judicial Commissioner (p. 
1239 of the Record). In a judgment of the appellate Civil Court 
of Madras (I. L. R. 17 Mad. 316, at p. 325) there is the following 
passage :— 

The first of them [f.e the first principle] is that a rule of 
decision in regard to succession to impartible property is to be 
found in the Mitakshara law applicable to partible property, 
subject to such modifications as naturglly flow from the character 
of the property as an impartible estate. "The second principle 
is that the: only modification which impartibility suggests in 
regard to the right of succession is the existence of a special 
rule for the selection of a single heir when there are several 
heirs of the same class who would be entitled to succeed to the 
property if it were partible under the general ‘Hindu Law... 
We have first to ascertain the class .. . and we have next’to 
select the single heir applying the special rule. 

In laying down these propositions the learned Judges relied, 
among others, on, the SAragunga Case (1). That case was 
referred to in these terms by'Sir R. Couch in delivering the judg- 
ment of this Board in Raja Jogendra v. Nityanund Mansingh (2). 

(1) (1808, 9 M, I. A, 589, (2) (1890, L, B. 17 L A, 181, 
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According to the decision in the SArvagunga. Case, which, as 
their Lordships understand, is not now disputed, the fact of the 
Raj being impartible does not affect the rule of succession. In 
considering who is to succeed on the death of the Raja, the 
rules which govern the succession to a partible estate are to be 
looked at, and therefore the question in this case is, what would 
be the right of succession, supposing instead of being an impar- 
tible estate it were a partible one ? 

There is nothing, therefore, in the mere fact of partibility 
to make evidence of a family custom excluding or postponing 
daughters to collaterals in impartible estates necessarily inap- 
plicable to partible estates. This objection falling to the 
ground, the concurrent finding remains, after due allowance for 
all limitations and qualifications, abundantly justified by over- 
whelming evidence. 

Their Lordships will, therefore, humbly advise His Majesty 
that this appeal be dismissed and the decree of the Court of 
the Judicial Commissioner, dated the 2nd March, 1905, affirmed. 

The appellant will pay the costs of the appeal. 

J. N. P. Appeal dismissed. 

Messrs. T. L. Wilson and Co. Solicitors for the Appellant. 

Mr. Douglas Grant. M for the Respondent. 


APPELLATE CIVIL. 


Before Mr. Justice Midas as and Mr. Vustice Vincent. 


RANI MINA KUMARI BIBI 
v. 
SURENDRA NARAIN CHAKRAVERTY AND OTHERS.” 


Dama gos, suit Jor—Procwring erromoows decision— Likelihood of breach of poaot, 
information as to— Action, nalaiainability—Oauss of aotion— Orepe ont 
and appropriaied— Limitation Act (XV qf 1877) Soh. II. Art 44— 
Infunction-—Oriminal Procedure Ocde (Aot V of 1808), Soo. 148 


It is well-settled that no action will le against any person for procuring an 
erroneous decision of a Court of Justice. This is so, even though the Oourt baa 
no jurisdiction in the matter and although its judgment or order is for that or 
any other reason invalid. 

Where the defendant informed the Magistrate that there was a possibility 
of a breach of the peace and it was not suggested that the information was 

* Appeal from Appellate Order No 425 of 1907, against the order of Babu 
Narendra Krishna Dutta Officiating Subordinate Judge of Zillah Moorshidabad, 
dated the 20th of August 1907, reversing that of Babu Gopel Chunder Bosu 
Offlolating Additional Munsiff of Jangipnr, dated the 91st December 1908, sd 
remanding the case to him, 
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untrue in fact and on the recommendation of the Police the Magistrate com- CIVIL. 
menoed proceedings under seotion 144 of the Oriminal Procedure Code, it was 2008. 


held that the plaintiff had no cause of ection against the defendant in so far ss 
the plaintiff might have suffered any damage by reason of his inability to Bani Mina | Kumari 
cultivate the land attached by the order of the Magistrate, Pun 

In so far asthe crops grown by the plaintiff and ont by the defendant, Harendra Nasal 
were concerned, the cause of action arose on the day they were appropriated PUDARIA TENT: 
by tho defendants. 7 
~ Quare, whether an order under section 148 of the Code of Criminal 
Procedure can be treated asan injunction within the meaning of Art, 4% 
Boh, II of the Limitation Act. 

Appeal by the Defendant. ° 

Suit for damages on the ground that the duco unlaw- 
fully eut the crops grown by the plaintiff and that the order of 
attachment-by the Magistrate prevented him from cultivating 
the land. 


The facts of the case and Argument are sufficiently syated in 
the judgment of the Court. 

Babus Ram Chander Mosumdar and Sarat Kumar Mitter 
for the Appellant. 

Babu Foy Gopal Ghose for the Respondent. 


GANG 
The judgment of the Conrt was delivered by 


Mookerjee J.— The events which have given rise to the 
litigation out of which the present appeal arises may be thus 
briefly narrated. On the 15th December 1902 the second defen- 
dant put in a petition before the Deputy Magistrate of Jungipore 
in which it was alleged that he was a tenant of the first defen- 
dant, now appellant before this Court, that he had grown crops 
on his holding, and that as the plaintiff, the respondent before 
this Court, was about to cut away the crops, there was likeli- 
hood of a serious breach of the peace. The petitioner conse- 
quently prayed for police help. The Deputy Magistrate 
thereupon ordered the police to see that no breach of the 
peace takes place and directed them to submit a report. On the 
next day the police submitted a report in which they supported 
the allegations of the petitioner. The Deputy Magistrate 
thereupon instituted proceedings under section 144 Criminal 
Procedure Code in respect of about 200. Bighas of land and 
issued a probibitory order against the plaintiff. The plaintiff 
appeared before the Deputy Magistrate on the 9th January 
1903 and argued that as the dispute related to possession of 
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immovable property proceedings could be commenced only under 
section 145, Criminal Procedure Code. On the day following the 
Deputy Magistrate took proceedings under that section and 
made an order for attachment of the land. The parties subse- 
quently referred the matter in dispute to the arbitration of a 
pleader who filed his award on the 22nd fune 1903, on the basis 
of which the Deputy Magistrate withdrew his previous order 
of attachment. Under the award the plaintiff was put in posses- 
sion of 33 bighas of land and the remainder was given to the 
defendant. On the 21st June 1906, the plaintiff commenced the 
present action for damages on a twofold basis. He alleged, in 
the first place, that the defendant unlawfully cut the crops 
grown by him on the 9th January 1903, that is, on the .day 
previous to the order of the Magistrate under section 146 Criminal 
Procedure Code ; and, in the second place, that the result of the 
order of attachment by the Magistrate was to make it impossible 
for him to cultivate the land during the year 1903,s0 as to 
entitle him to the value of the paddy which he might otherwise 
have grown during that year. The defendant resisted the claim 
on the merits, He also pleaded in’ bar that the whole of the 
claim was barred by limitation and that in any view there was 
no cause of action in respect of the damages claimed for non- 
cultivation of the land in 1903. 

The Court of first instance did not go into evidence on the 
merits and dismissed the suit on the ground that it was barred 
by limitation and that the plaintiff had no cause of action as 
against the defendants. Upon appeal the Subordinate Judge 
has reversed that decision and remanded the case for trial on the 
merits, : 

The defendant has now appealed to this Court-and on his 
behalf the decision of the Subordinate Judge-has been assailed 
on two grounds, namely, first that the plaintiff has no cause of 
action against the defendant in respect of the crops which, but 
for the prohibitory order of the Magistrate, it might have been 
possible for him to grow on the land in the course of the year 
1903, and secondly, that the whole of the claim is barred by 
limitation, In our opinion these contentions are well-founded 
and must prevail. D 

As regards the first point taken on behalf of the appellant, 


itis manifestly well-founded on principle and is supported by 
weighty authorities. Let it be assumed for a moment that the 


order of the Magistrate under section 146 Criminal Procedure Code 
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was erroneous on the merits. It does not follow-by any means 
that any responsibility can be fastened upon the first defendant 
in respect thereof. It is well.settled that no action will be 
against any person for procuring an erroneous decision of a 
Court of justice. This is so, even though the Court has no 
jurisdiction in the matter and although its judgment or order is 
for that or any other reason invalid. A Court of justice is not 
the agent orservant of thelitigant who sets it in motion so as 
to make that litigant responsible for the errors of law or fact 
which the Court commits. Every party is entitled to rely 
absolutely on the presumption that the Court will observe the 
limits of its own jurisdiction and decide correctly on the facts 
arid law. In support of this statement of the law, it is sufficient 
to refer to the leading, decision in Locke v. Ashton, (1) In 
that case the defendant had wrongly though honestly arrested 
the plaintiff and charged him with an offence before a Magistrate 
who thereupon remanded him to custody. It was ruled that 
although the defendant was liable for the original arrest in- 
asmuch as it was his own wrongful act, he was not responsible 
for the subsequent remand which was merely the erroneous act 
of the Magistrate. To-the same effect is the decision in Brown 
v. Chapman (2), where the following observation was made: 
“If an individual prefer a complaint to a Magistrate and procures 
warrant to be granted upon which the accused is taken into 
custody, the complainant in such a case is not liable in trespass 
for imprisonment, and: that, even though the Magistrate has no 
jurisdiction. The imprisonment is referred to the Magistrate's 
authority so as to exempt the complainant from all liability in tres- 
pass.” Reference may also be made in this connection to the cases of 
West v. Smallwood (3), Currat v. Morley (4), Austin v. Dowling (5) 
and Sewell v. National Telephone Company (6). The substance 
of the matter is:that the opinion and judgment of a judicial 
officer interpose between the complaint and the prohibitory order 
or as was stated by Collins M. R. in the case last mentioned “if 
a person desires to obtain a judicial decision from a proper 
tribunal and for that ‘purpose states the factto a police officer 
and the. latter, acting on his own initiative, arrests the person 
implicated, no trespass is committed by the person who gives 
(1) (1848) 12 Q. B. 871; 76 B. B. 488, — (4) (1841) 1 Q. B. 18; 55 B, B, 188. 
(3) (1848) 6 O. B. 865; 77 B. B. B47, (5) (1870) L. B. 5 O, P, 584. 

(B) (1888) 8 M, & W. 418 ; 49 E, B, 666, :(0). (1007) 1 E, B, 557. 
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the information to the police officer." 'The principle, in the 
words of Pollock C. B. in Gruham v. Willey (1) is that “we 
ought to take care that people are not put in peril for making a 
complaint when a crime has been committed ; if a charge is 
made mala fide there are ample means of redress.” Substantially 
the same view has been frequently affirmed in the Courts of this 
country. The case most closely analogous to the one now before 
us is that of Ammal v. Sellayi (2). There a dispute arose regard- 
ing the possession of certain land which was consequently 
attached by order of a Magistrate under section 531 of the 
Criminal Procedure Code 1872. The land in consequence of this 
order was not cultivated in the year which followed the order of 
attachment. The plaintiff sued for damages for the loss of profits 
resulting from non-cultivation. Chief Justice Turner dismissed 
the claim on the ground that the damages due to non-cultivation 
could not be treated as the probable result of any wrongful act 
of the defendant, but were rather the consequence of the judicial 
act proceeding from the Magistrate ; and in support of this view 
he placed reliancé upon the case of Locke v. Ashton (3). The 
same view was taken by Sir Barnes Peacock C. J. in Rajbullubh 
v. Jshan Chandra (4) and in Soykah v. Chand Mwulla.(5) In 
this latter case the learned Chief Justice pointed out that if a 
person makes an application maliciously or without probable or 
reasonable cause -to a Court of competent jurisdiction to seize 
the property of another person as the property of his judgment- 
debtor he may be liable to damages for any injury which may be 
occasioned -by reason of the order of the Court: and upon the 
same principle a person may be liable to damages for applying 
for an injunction upon a ground which he knows to be insufficient. 
But this doctrine has no application where a person is not acting 
maliciously or without probable cause. The same view has been 
taken in the other Indian High Courts. See for instance the 
cases of Narasinga Row v. Mutkaya Pillai (6) and Dsdnath 
Kasdu v. Mathura Prosad (7). The principle applicable to cases 
of this description was recently explained by their Lordships of 
the -Judicial Committee in the case of Gaya Prosad v. Bhagat 
Singh (8). In that case it was pointed out that there. was no 
principle of universal application that if the police or the 
Magistrate acted on information given by a private individugl 
(1)(1888) 4 H, k N.406, ' — (5) (1868) 9 W. R. 188. — 
(3) (1883) I. L. R. 6 Mad, 439. (6) (1002) L L. R 26 Mad.'362, 


-(8) (1888) 19 Q. B. 871. (7) (1003) I. L. B. 24 All. 817, 
(4) (1876) 7 W. B. 855, (8) (1008) L, B, 8891, A. ; I, I4 B, 80:AL, bak, 
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without a formal complaint or application for process, the Crown 
and not the individual became the prosecutor. The mere setting 
of the law in motion is not the criterion ; the conduct of the 
complainant before and after making the charge must also be 
taken into consideration. This view is identical with that 
previously taken by this Court in the cases of Bhul Chand v. 
Palun Bas (1) and Hart Charan v. Katlash Chandra (2). 

Now if the claim of the plaintiff is tested in the light of 
these principles, it becomes manifest that itis absolutely un- 
sustainable. The defendant informed the Magistrate that there 
was a possibility of a breach of the peace. ” It is not suggested 


that this information was untrue in fact. The police reported 


that there was a likelihood of a breach of the peace and recom- 
mended proceedings under section 107, Criminal Prorocedure 
Code. The Magistrate commenced proceedings under section 144. 
The plaintiff thereupon appeared and contended that proceedings 
ought to have been taken under section 145, Criminal Procedure 
Code. In one sense, therefore, it was upon the invitation of the 
plaintiff himself that the Magistrate commenced proceedings 
under that section. lt is difficult to conceive how under these 
circumstances the plaintiff can have any cause of action against 
the defendant in so far as the plaintiff might have suffered any 
damage by reason of his inability to cultivate the land attached 
by the order of the Magistrate. We are'clearly of opinion 
therefore that the first objection taken on behalf of the appellant 
must prevail. 

The second objection taken on behalf of the appellant raises 
the question, whether the claim is barred by limitation. Here 
it will be observed that the claim is divisible into two parts. In 
so far as the crops cut by the defendant on the gth January 1903 
are concerned, even if it be assumed that they were crops grown 
by the plaintiff as alleged by him, it is clear that the cause of 
action arose on the day they were appropriated by the defendant. 
It is immaterial whether Art. 36, 39 or 109 is. held to be appli- 
cable, because the present action was commenced more than three 
years after the date on which the crops were cut, The decision 
of the Full Bench in Mangun Jha v. Dolhtn Golab Koer (3) tends 
to show that the case is governed by either Art. 48 or 49. But 
whichever of these two Articles is held to be applicable, the claim 
is barred by limitation. In so far as the claim for damages for 


(1) (1008) 12 O. W. N. 818. (3) (1003) 12 0 W. N. 817. 
(8) (1898) 1. L. B. 25 Onlo, 092. 
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non-cultivation of the land in 1903 is concerned, it appears 
to be equally barred by limitation. It is fairly clear that whether 
Art. 29 applies as indicated in the case of Ram Narain v. Umrao 
Singh (1) or Art 36 suggested in Suraymal v. Maneckchand (2) 
the claim is barred by limitation. The learned vakil for the res- 
pondent suggested that 42 appplies. It is dificult however to 
see how an order under section 146 Criminal Procedure Code 
can legitimately be treated as an injuction within the meaning of 
that Article. It is needless however to pursue the examination 
of this question further, because as we have already held the 
plaintiff has no cause of action in so far as the second branch 
of his claim is concerned. l 

The result therefore is that this appeal must be allowed, the 
judgment and order of the Subordinate Judge set aside and the 
decree of the Court of first instance restored with costs in 
all the Courts. 

We assess the hearing fee at 3 gold mohuras. 
A. T. M. Appeal allowed. 

(1) (1907) I, L, B. 29 All, 615, (3) (1908) 6 Bom, L. R, 704, - 
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PRESENT : Lord EN ee Lord Atkinson Lord Collins and 
Str Andrew Scoble. 


Ld 
DURGADUT SINGH AND OTHERS 
U. 


MAHARAJA SIR RAMESHWAR SINGH BAHADUR, 


AND 
TARADUT SINGH akas TARANANDJI 
v. a 


MAHARAJA SIR RAMESHWAR SINGH BAHADUR. 
[ON Two CONSOLIDATED APPEALS FROM THE Hiem COURT oF 
JupicaToRE AT Fort WiLLIAM IN BENGAL] 


Hindu Law— Witahshara Sohool— Babuana. grant —Impartibillty— Inalienabi- 
hty—Legal validity of a family custom that property granted by s 
Babuana grant is inalionable-—Absence of ecidenoo of an alienation as 
proe of & custom of inalienabllity.- 

Babuana grant isa grant for the maintenance of the grantee and his family, 
desoendible to his male descendants, 

Notwithstanding the impartibility of property grantod by a Babunna 
grant, it comas, in the absence of some special family onstom regulating its 
enjoyment, within the principle that, in oases governed by the Mitakshara law, 
a father may sell or mortgage not only his own share bat his son’s shares in 
family property, in order to satisfy an antecedent dobt of his own, not being of 
an illegal dr immoral character, and such transaction may be enforced 
against his sone by asuit and by proceedings in execution to which they are 
no parties. 

Quere, whethar a family custom to the effect that property granted for 


maintenance by a Babuana grant, such as that proved in the present case, ue 


inalienable, is legally valid ? 

Property though impartible may " be alienable, 

Raja’ Udaya Aditya Dob v, Jadud Lal. Aditya Deb (1), Rani Sartaj Kuari 
v, Rani Deeraj Kuari (3) and Sri Raja Hao Venkata Surya Mahiyati Rama 
Krishna Rao Bahadur v. The Domit af Wards (3) approved and followed. 

The absence of evidence of an alienation, without any evidence of facts 
which would make it probable that an alienation would have been made, cannot- 
be &coepted as proof of a custom of inalienability. 

Rawi Sara] Kuari v. Rami Deoraj Kueri (3) followed, 

Two consolidated appeals, Nos. ro and 11 of 1908, from two 
judgments and decrees of the above-mentioned High Court, 
(Rampini and Caspersz JJ.), dated April ro, 1905 (4) affirming- 
in-the former case those of the Court of the Subordinate Judge 

, (D (1881) L. R. 8 I. A. 248. dh 
(2) (1887) L. R. 15 d 85 & 06. 


L 
(8) (1808) L. R, 96 I. 
(4) (1906) I, L R, 82 
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of Mozafferpur, dated March 29, 1901, and reversing in the latter 
case those of the Subordinate Judge’s Second Court of Tirhoot, 
dated July 13, 1902. 

The principal question raised by the appeals was whether a 
certain pergunna, named Jabdi, mortgaged in a deed, dated 
the 14th April, 1892, being what is known as Babuana property, 
that is, property the usufruct of which is granted by the head of 
a family to its junior members in lieu of maintenance, was 
alienable or not. 

The facts material, to this report are set out in their Lordships’ 
judgment below, and for further facts, see Rameshwar Singh v. 
Sibendra Singh (1). 

The following genealogical table, taken from the judgment 
of the Subordinate Judge in the suit giving rise to appeal No. 11 
of 1908, will explain the relationship of the parties.* 

In the suit giving rise to appeal No. 10 of 1908, Maharajah 
Sir Rameshwar Singh Bahadur was the plaintiff, and (1) Babu 
Durgadut Singh, (2) Babu Hitendra Singh, (3) Babu Amarendra 
Singh, (4) Babu Upendra Singh, (5) Babu Jibendra Singh, (6) 
Babu Nidhindra Singh, and (7) Taradut Singh were the 
defendants. 

In the suit out of which appeal No. 11 of 1908 arises, Babu 
Jibendra Singh and Babu Taradut Singh were the plaintiffs, and 
(1) Maharaja Sir Rameshwar Bahadur, (2) Babu Durgadut Singh, 
(3) Babu Hitendra Singh, (4) Babu Amarendra Singh, (5) Babu 
Upendra Singh, and (6) Babu Bijendra Singh were the defen- 
dants. Fora report of the judgment of the High Court, see. 
I. L. R. 32 Calc. 683. 

Mr. J. A. Simon, K. C. aRu^ Mr. G. E. A. Ross, for the 
appellants. The real question afiissue is whether Durgadut had 
the right to deal with the property as he did. The respondent 
says that the custom of the family is to make a grant to junior 
male members of the family and their male descendants. The 
Babuana property mortgaged in the deed of April 14, 1891 was 
not alienable. The incidents of the said property are of such a 
nature that the holders thereof for the time being cannot have 
abeolute and transferable rights and interests therein which they 
can sell or mortgage. The only authority showing that such 
property is alienable is the case of Rameshwar Singh v. Jibender 
Singh (1); Mayne on Hindu Law and usage, (7th Ed.) p. 524 


(1) (1906) L L. R, 82 Calo, 685. 
[* See next page. | 
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section 395. But that case is the subject of one of these appeals, 
and it cannot, therefore, be ari authority to say that such property 
is alienable. The property is admittedly impartible. If its 
alienation were allowed, the object of the grant would be 
defeated. All the male descendants of the grantee have a right 
to be maintained, and if an alienation were to take place, the 
right of maintenance of the descendants of Kirat would revive, 
and the head of the Raj would have to provide maintenance for 
them, The very terms of the grant show that the property is 
impartible and inalienable. 

[Lord Macnaghten referred to Raya Udaya Aditya Deb v. 
Jadub Lal Aditya Deb (1)] 

An examination of the mortgages of the Babuana property 
shows that they are all of recent dates. The earliest mortgage 
is dated February 27, 1891, and they are all mortgages to the 
respondent. These instances could not establish a custom that the 
property is alienable. 

The decree in appeal No. 10 of 1908 is a mortgagee's decree 
drawn up under section 88 of the Transfer of Property Act. 
The proceeeds of a sale under that decree would be governed 
by that section and any surplus paid to Durgadut would be 
free of the claim of his male issue interested under the grant. 
It is submitted that sucha position is not contemplated under 
the grant. 

[Sir Robert Finlay: This point is quite new. The real 
case on the appellants’ pleadings is that the property is inalie- 
nable and the decree, therefore, could not deal with the point 
now raised.] 

Sir Robert Finlay K. C. and Mr. De Gruyther, K. C4, (Mr. 
E. U. Eddis, with them) for the respondent : The mere fact that 
the property is impartible, does not make it inalienable in the 
absence of some special family custom that it is inalienable : 
Sri Raja Rao Venkata Surya Mahipah Rama Krishna Rao 
Bakadur v. The Court of Wards (a) It is not proved that the 
property here is inalienable by any family custom. Any restric- 
tion on alienation is void, because under the Hindu Law all 
property could be alienated. It is not a fact that alienation 


. first took place in 1891. Kirat himself alienated a part of it. The 


contention comes to this, that the fourth generation from Madho 
could prevent alienation. There is no authority for such a 
proposition either by custom or under law. The grant here was 


(1) (1881) L. R. 8 I. A. 248. (2) (1598) L. R. 96 I. A. 88. 
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made in full satisfaction of all claims of Kirat and his male issue 
to future maintenance, and it is an absolute grant subject to the 
condition mentioned there. It is therefore alienable : (Mayne on 
Hindu Law and Usage, 7th Ed., pp. 524 and 525, section 395.) 
Again, a father may sell or mortgage not only his own share, 
but his sons' share in the family property, in order to satisfy 
an antecedent debt of his own, not being of an illegal or 
immoral character, and that such transaction may be enforced 
against his sons by a suit and by proceedings in execution to 
which they are no parties: (Mayne Hindu Law and Usage, p. 
415, section 321). The grantor by making a'grant to the grantee 
and his male issue did not intendto create estate tail. Such an 
intention is not proved. But even if it were proved, estate tail 
is void in India: ¥atttrdromokan Tagore v. Ganendro Mohan 
Tagore (1. Any condition or limitation tending to create a 
perpetuity and restrain alienation i» void : Transfer of Property 
Act, section 10; and Rai Kiskori Dasi v. Debendra Nath 
Sércar (2). | 

Mr. Simon X. C. in reply: There could be no analogy 
between this grant and the estate tail male, which could be 
barred. But here the grantee takes an estate, which he could 
not bar. He could alienate only his life interest. If there 
could be any analogy between this grant and the estate tail male, 
Durgadut could have barred it, but he has not done so, because 
his male issue has not joined him in making the alienation. 

The judgment of their Lordships wes delivered by 

Lord Atkinson.—1u this litigation two appeals, numbered 
IO and rr of 1908, and subsequently consolidated, have been 
lodged against two decrees of the High Court of Calcutta, both 
dated the roth April, 1905. d 

The first decree, in appeal No. 10 of 1908, affirmed a decree 
of the Subordinate Judge of Mozufferpur, dated the 29th March, 
1901, pronounced in a suit, No. 114 of 1899, brought by 
Maharaja Sir Rameshwar Singh Bahadur (hereinafter called the 
Mortgagee) against Durgadut Singh (hereinafter called the 
Mortgagor) and others to enforce a mortgage dated the 14th 
April, 1892, described therein, of a certain pergunna named Jabdi. 

The second decree, in appeal No. 11 of 1908, reversed a 
decree of another Subordinate J udge of Mozufferpur, dated the 


(1) (1872) L. R. Bup, Vol. 47, at pp. 66, 67 and 70. 
(3) (1887) L. R. 15 I, A. 87. 


THA UALOUTIA LAW JOUKNAL. [VoL X. 


13th July, 1903, pronounced in a suit, No. 89 of 19or, instituted 
by Taradut Singh, the grandson of the mortgagor, a minor, 
through his mother, his guardian and next friend, against the 
mortgagee, the mortgagor (his grandfather), and others, to have 
it declared that the said mortgage was void and that the two 
decrees based upon it hereinafter mentioned should be 
cancelled. 

The mortgage was given for the large sum of Rs. 470, 858 
8a. 5¢p., repayble on the 15th April, 1897. It reserved interest 
at the rate of Io per cent. per annum, payable on the 1sth 
April in each year. * Compound interest at the same rate was to 
be charged in case of default in the payment of the interest on 
the days named, and a right was given to the mortgagee to sue 
for arrears of interest as they became due. A considerable 
portion of the sum secured was paid in cash to the mortgagor, 
who wasthen heavily indebted, and the balance was paid to his 
creditors. The interest having fallen into arrear, the mortgagee, 
on the 31st July, 1894, instituted a suitin the Court of the 
Subordinate Judge of Mozufferpur against the Mortgagor and all 
the members of the family of which he wasthe head, two of whom 
were minors, to recover interest and compound interest due on the 
mortgage from the 14th April, 1892, to the 15th April, 1894. Of 
all the members of the family made defendants the two minors 
alone appeared and pleaded, to the effect that the mortgage was 
unconscionable, that it was not executed for necessity, and that 
their shares in the pergunna as joint Hindu property should be 
released. 

The Subordinate Judge found in favour of the plaintiff in 
the suit on the issues raised on these pleas, and on the 1rth 
February, 1895, gave a decree for the amount sued for. 

The interest due on the 15th April, 1895, having fallen into 
arrear, the mortgagee, on the 12th September, 1895, again 
instituted a suit in the same Court against the same parties to 
recover the arrears. The same defendants appeared and pleaded 
the same pleas with the same result, that the Subordinate Judge 
found in favour of the plaintiff, the mortgagee, and on the 21st 
April, 1896, gave a decree for the amount claimed. 

The suit out of which the first of the present appeals arises 
was instituted on the 14th December, 1899, by the mortgagee 
in the same Court against the same parties to recover the sum 
due upon the mortgage for principal and interest by sale of the 
mortgaged property. Several defences were put in by the 
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different defendants, not only raising the issues already decided 
upon in the two previous suits, but raising, for the first time, the 
issue upon which the decision of these appeals mainly, if not 
entirely, turns, and to which the arguments addressed to their 
Lordships on behalf of the parties on both sides were chiefly 
directed, namely, whether the fact that the grant of the 
pergunna Jabdi, made originally in 1807 by the then head of the 
family, Maharaja Madho Singh, to his son, Kirat Singh, was 
admittedly a babuana grant—that is, a grant for the mainte- 
nance of the grantee and his family, descendible to his male 
descendants — rendered the property inalienable by the mortgagor; 
Durgadut Singh, the son of the original grantee, to whom it had 
descended, and the mortgage therefore void. The Subordinate 
Judge delivered his judgment on the 29th March, 1901, holding 
that, notwithstanding the fact that the grant was a deduana grant, 
the property was alienable, and the mortgage therefore valid. 
And the High Court, by their decree of the roth April, 1905, 
upheld that decision. 

The second suit was instituted on the 14th August, 1901, 
about five months after the date of the decree of the Subordinate 
Judge in the former suit against the mortgagor and mortgagee and 
others. It claimed, amongst other things, to have it declared that 
the mortgage of the 14th April, 1892, and also the two decrees of 
the 11th February, 1895, and 21st. April, 1896, were invalid and 
ineffectual, and that the decrees should be set aside; and also 
that the sale in execution of these decrees of certain properties, 
mentioned in the Schedule No. 2. attached to the plaint, should 
be set aside, and that the plaintiffs should obtain a decree for 
possession of. the same. The fundamental ground on which the 
claim to this relief was based is set forth in paragraph 4 of the 
plaint in these words— 

4. That the said pergunnah Jabdi which was given as 
Babuana grant was given for maintenance of Maharajkumar 
Babu Kirat Singh and his male descendants ; and the said 
Maharajkumar Babu Kirat Singh or any of his male descendants 
had no right to transfer it ; but nothing whatever is alleged in 
the plaint as to whether this inalienability is one of the incidents 
attaching to all daduana grants of this kind, or is only attached 
to this particular óabsara grant by virtue of some custom pre- 
vailing in the family or tribe to which allthe parties concerned 
belong. 

Neither the grant by the Maharaja Madho Singh, the head 
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of the family, to his son, Kirit, or Kirat Singh, nor a copy of 
it was produced, but an attested copy of a Sanad dated the 
13th Jeth Sudi, 1214 (8 June 1807), granted by the Maharaja to 
his eldest son and successor Sri Chhatar Singh, was produced. 
It contains the following statement or recital :— 

A sanad in respect of pergunnah Jabdi has been already 
granted to Maharajkumar Babu Kirit Singh, in respect of per- 
gunnah Pariharpur Ragho, to Maharajkumar Babu Govind Singh, 
in respect of pergunnah Pachahi to Maharajkumar Babu Ramapat 
Singh, giving the same to them for their maintenance as Babuana 
grants. Two horses and one elephant for riding have been 
given to each. The said Maharajkumar the Babus will enjoy 
the makkana dastur, and profits of the said pergunnahs. They 
wil continue to pay the Government revenue of the said 
pergunnahs to you and you will pay into the Collectorate the 
same together with the Government revenue of the Raj. The 
said Babus will attend upon you properly and you will treat them 
as Babus, ; 

It was conceded that the lands, or usufructs, granted by this 
babwana grant to Kirat Singh, the father of Durgadut Singh, 
were imparfible—descending to the eldest male heirs of the 
grantee to be held, or managed, by the person to whom they 
descend for the maintenance of the family—and that, on failure 
of male descendants, they reverted to the raj and become the 
property of the Maharaja for che time being, or that the interest 
granted then ceased to exist, whatever it might be ; and, further, 
that meanwhile the Government revenue sbould be paid by the 
grantee, or the person to whom the property should descend 
through the Maharaja. There is no provision, express or 
implied, that the interest granted should be inalienable. It is no 
doubt impartible—that is to say, those who for the time being 
are entitled to be maintained out of it cannot have it divided 
amongst them by proceedings in the nature of partition. It by 
no means follows, however, that it is, by reason of this fact, 
inalienable. Raja Udaya Aditya Dev v. Jadub Lal Aditya Deb (1) 
Rant Sartaj Kuari v. Rant Deoraj Kuari (2) and Sri Raja 
Rao Venkata Surya Mahipati Rama Krishna Rao Bakadur v. 
The Court of Wards (3). On the contrary, these authorities - 
establish that property, though impartible, may be alienable. 


(1) (1881) L. R. 8 L A. MA, 
(3) (1887) L. R. 15 I. A. 51, at pp. 65 and 66, 
. (8) (1898) L. R, 20 I, A. 


Yor, X.) PRIVY COUNCIL. z E: 


In the. present case it was almost, if not entirely; conceded by 
the appellants’ counsel, indeed it could not be successfully dispu- 
ted, that, if the male descendant in whom the property or 
interest granted was for the time being vested failed to pay the 
stipulated Government revenue to the Maharaja for the time 
being, and the latter was himself obliged to discharge the claim 
of the Government, he might sue the former for the amount so 
paid, and, if necessary, recover the amount decreed to him by 
sale of the interest granted for maintenance, since it never could 
be permitted that the subject of the grant should be enjoyed and 
the condition upon which it was made disregarded. 

But an involuntary alienation of this xind, brought about 
by the default of the person in whom the property or interest 
was for the time being vested, would as effectually defeat the 
claims of all the members of the family who were at the time, 
or might thereafter become, entitled to maintenance out of this 
property or interest as would any voluntary alienation of it. 
Yet the main contention of Mr. Simon, on behalf of the appel- 
lants, was, as their Lordships -understood it, this, that every 
member of a family of which a Maharaja, as owner of a raj, was 
the head had such an inextinguishable right to maintenance out 
of the raj that, if the property or interest, the subject of a 
babuana grant, made, as in the present case, for the mainte- 
nance of a particular branch of the family, was permitted to be 
alienated, the right to maintenance of the present and pros- 
pective members of that branch against the raj would revive 
tottes guottes, which would be most unjust and oppressive to the 
owner of the raj, and destructive or injurious to the rights of 
the members of all the other branches; but no authority in 
support of this theory as to the peculiar nature of the right to 
maintenance was cited, and those above mentioned refute it. 

The result of the authorities as to the right to alienate is 
thus summed up in Mayne’s Hindu Law (7th ed., p. 415) :— 

In cases governed by the Mitakshara law, a father may sell 
or mortgage"not only his own share but his sons’ shares in family 
property, in order to satisfy an antecedent debt of his own, not 
being of an illegal or immoral character, and . . . such transac- 
tion may be enforced against his sons by a suit and by procee- 
dings in execution to which they are no parties. 

Notwithstanding the impartibility of property granted by a 
babuana grant, it comes apparently, in the absence of some 
special family custom regulating its enjoyment, within this 
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principle. Pressed by this state of the law, the appellants 
eudeavoured to provethe existence, in the family to which the 
parties on both sides belonged, of a family custom to the effect 
that property granted for maintenance by a babana grant, such 
as that proved in this case, was inalienable. It is not necessary 
for their Lordships to express any opinion as to the legal 
validity of a custom such as is suggested, tying up, as it would, 
property for, possibly, many generations, because they are 
clearly of opinion that, not only have the appellants failed to 
prove the existence of this custom, but that the only evidence 
given in reference to'dealings with the estate disproves it. 

“The absence of evidence of an alienation, without any 
evidence of facts which would make it probable that an alie- 
nation would have been made, cannot be accepted as proof 
of a custom of inalienability." Kam Saring Kuari v. Rant 
Deoraj Kuarr (1). But in this case numerous instances were 
proved in which alienations of small portions of the property 
took place, and in not a single instance was it proved that any 
objection, based upon the alleged custom, was raised by any one 
to an actual, or threatened, alienation. It was raised in the 
present suits for the first time. i 

Their Lordships are therefore clearly of opinion that both 
the decrees of the High Court were right, and should be affirmed 
and that both appeals should be dismissed, and they will Haney 
advise His Majesty accordingly. 

The appellants must pay the mortgagee’s costs of the appeals. 


Messrs. Downer and Johnson. Solicitors for the Appellants. 
Messrs. Sanderson, Adkin, Lee. apd Eddts. Solicitors for 
the Respondents. l 


J. M. P. | Appeal dismissed. 
(D (1887) L R. 151. A 81. - 
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PRESENT : Lord Macnaghten, Lord Atkinson, Lord Collins and 
i Sir Andrew Scoble. 
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[ON FIVE CONSOLIDATED APPEALS FROM THE Hren Court or 
JUDICATURE FOR THE NORTH-WESTERN PROVINCES, ÁLLAHABAD.] 


Hindu Law— Succession, disputes as Lo-— Compromue— Daughter's son— Pre- 

— doosased son's daughiers—-Title and enata of such daughis: s— Debts tnowrrod 

by a widowo— Preservation of the sstaie—Costs of Vtigatien — Alienation — 
Revorsionsrs— Debts of tho estate, liability of the successor fur. 


Where disputes as to the succession to the estate of one R. 8, were settled 
by a compromise between the rival claimants, bis daughters son K-L., and 
two daughters of his only son, D. B., who predeceased him, under which 74 annas 
shae of the estate was awarded to K. L., and the remaining 8} annas share to 
the daughters of D. 8, in equal parts, and, subsequently, on the death of one of 
the said daughters of D, 8., the surviving daughter sucosssfully claimed to take 
by-survivorship the share of her deceased mater on the ground that the property 
1n suit descended from D. 8. through his widow to his daughters : 

Held, that whatever might have been the original imperfection of D. B's 
title, that imperfection was pro tanto cured by the agreement of compromise ; 
that his daughters’ title must be taken to have been derived through him, 
notwithstanding the fact that he predeceased his father; and that they 
CD. 8^s daughters) took only a daughters estate, 

Held uleo, that the preservation of the estate, and the costs of litigation 
for that purpose, are objects which justify a widow in incuning debt, and 
alienating a sufficient amount of the property to discharge it ; and the general 
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principle of Hindu Law that he who takes the estate becomes liable for the 
debts of the estate, is especially applicable in a case where, but for the debts, 
the ostato would hare been lost to the reversioners. 


Five consolidated appeals from a judgment and decrees of 
the High Court of Judicature for the North-Western Provinces, 
Allahabad, dated April 29, 1903, which reversed a judgment 
and decrees of the Court of the Subordinate Judge of Bareilly, 
dated March 30, 1900. ' 

The question for decision was whether one Rani Mewa 
Kunwar conveyed to one Jai Chand Rai an absolute, or only a 
daughter's estate iñ the villages in suit. 

Ihe presentlitigation related to an estate last held by the 
said Rani Mewa Kunwar. The following pedigree explains the 
relationship between the various persons referred to in the course 
of the case :— 





Balak Ram (died 1843). 
Ratan (died 15th Sept., 1851)—REaj] Kunwar (died 17th Nov, 1853). 
Danlat (died 8th Jen. 1851)— - Jiwan Kunwar. 
Ben eats (died 9th Nov. 1857.) 
Mowa Kunwar (died Ohitiar Kunwar Khairsi Lal. 
25th March, 1999.) (died 18th April 1966.) 


Gobinda Krishna Kashi Krishna 
Narain. Narain. 


Rani Mewa Kunwar married Aptab Rai, son of the said Jai 
Chand Rai and Rani Chittar Kunwar married Oudh Behari Lal. 

Balak Ram was a person of some importance and was the 
owner of some considerable property. During his life time the 
properties in suit, as well as other properties, were purchased 
inthe name of Raja Ratan Singh, some other properties were 
also acquired in the name of Daulat Singh. The respondents 
alleged that Balak Ram, on his death,in the year 1843, was 
buried and not cremated, because, it was reported, that he had 
become a convert to Islam. They also alleged that Ratan Singh, 
in the year 1845, embraced the Mahomedan faith. The effect 
of the conversion of Ratan Singh was in issue before the Courts 
in India, but that question was not raised before their Lordships. 

As mentioned in the pedigree, Doulat Singh died on Janu- 
ary 8, 1851, and Ratan Singh on September 15, 1851. Disputes 
arose in regard to the succession. Raj Kunwar, the widow of 
Ratan Singh, claimed to succeed to the property in suit as the 
property of Ratan Singh, while Sen Kunwar, the widow of 
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Doulat Singh, claimed as heir to her husband. In consequence 
of those disputes, the estates were, on November 20, 1852, 
placed under the management of the Court of Wards. Sen 
Kunwar died on November 9, 1857, and Raj Kunwar on 
November 17, 1858, when the estates were stil under the 
management of the Court of Wards. On the restoration of 
order after the suppression of the Indian Mutiny, claims to 
the estates were revived. Khairati Lal now claimed as heir to 
Ratan Singh, while Mewa Kunwar and Chittar Kunwar claimed 
as heirs to Doulat Singh, On July 21, 1860, the parties came 
to a compromise in the following terms :— 

* Whereas there was a dispute amongst us, the executants, 
as regards all the properties, movable, immovable, ancestral 
and self-acquired, owned, possessed and left by Raja Ratan 
Singh, deceased, in charge of the Court of Wards, situate in 
the districts of Bans-Bareilly, Pilibhit, Shahjahanpur, Budaun, 
etc, (and) in the Province of Oudh ; we have, whilst in per- 
fect enjoyment of our senses, and without being under any 
kind of compulsion or coercion, come to amicable terms in 
the presence of Mr. John Inglis, Collector of Bareily, and 
agreed to regard the whole of the property as if it were one 
rupee and to divide it into the following shares: 74 annas as 
the share of Rai Khairati Lal, 41 anvas as the share of Rani Chiattar 
Kunwar, and 4} annas as the share of Rani Mewa Kunwar. 
According to these rates the whole of the property shall be 
divided amongst us agreeably to an arbitration (Punckasf). 
We shall not retract from the partition referred to above. If 
we put forward any claim in contravention of the partition, 
we wil be held to be false before the revenue and civil 
authorities. These few words have been written by way of 
an agreement in order that they may serve as evidence and be 
of use when needed." 

The effect of that compromise was considered by their 
Lordships in the case of Rant Mewa Kunwar v. Rant Hulas 
Ksuwar (1). The estates were subsequently partitioned by 
metes and bounds. 

Chittar Kunwar died in April 13, 1866. Her share came 
into litigation, the rival claimants being her husband Oudh 
Behari Lal asserting a title as heir to the property, treating 
it as her siriZkan, and Mewa Kunwar, who claimed a title 
by Hindu Law as the surviving daughter of Doulat Singh. 


(1) (1874) L. R. 1 Í A, 157, at pp. 164 and 166, 
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The case was tried by Mr. Justice Pearson, sitting on the 
Original Side of the High Court, who delivered judgment 
on July 8, 1867. He decided that Ratan Singh's conversion 
vested his property by Hindu Law in Doulat Singh, that 
Chittar Kunwar took as his heir, and that on her death Mewa 
Kunwar took her share by survivorship. That decision was 
confrmed on appeal on February 10, 1868. For a report of 
the case, see Lala Oudh Behari Lal v. Rant Mewa Kunwar (1). 

In the meantime Sen Kunwar executed on September 24, 
1857 a mortgage degd for Rs. 20,525, and on October 4, 1857, a 
bond for Rs. 51,369 in favour of Jal Chand Rai. The circum- 
stances under which those instruments were executed, and the 
facts connected with subsequent litigation in respect of each of 
them, are set out in their Lordships’ judgment below. From 
time to time Jai'Cband Rai, to whom Mewa Kunwar had 
transferred certain villages in satisfaction of his decree, sold or 
mortgaged the villages in suit to the various appellants or 
predecessors in title. 

Mewa Kunwar died on March 25, 1899. On September 


7, 1899, the respondents, Gobind Krishna Narain and .Kashi 


Krishna Narain instituted the five suits in the Court of the 
Subordinate Judge of Bareilly. They claimed that on the 
death of their mother, Mewa Kunwar, they became entitled to 
the property in her hands as next heirs to Doulat Singh, and 
alleged that Mewa Kunwar had only a Hindu female's estate 
of inheritance, and that the transfer made by her was not of 
a nature to bind the reversioners. They prayed for possession 
of the villages in suit, with mesne profits from the date of Mewa 
Kunwar’s death and costs. 

The defence in each suit was that there was justifying 
necessity for loans to Sen Kunwar by Jai Chand Rai, and the 
respondents were bound by the decree which he obtained 
against their mother. It was also contended that the appel- 
lants Were purchasers from Jai Chand Rai in good faith and the 
respondents’ claim was barred by Act IV of 1882, section 41. 
All the five suits were tried together, and on March 30, 1900, 
the Subordinate Judge delivered his judgment and made 
decrees dismissing the respondents’ suit. He held that -res- 
pondents had no title to sue, that Ratan Singh did not forfeit 
his right in bis self-acquired property by reason of his con- 
version, but that he continued its full owner till his death,, and 

(1) (1867) 8 H. O. Bep. N. W. P (Agra) 83. 
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that his possession became adverse to Doulut Singh and his heirs, 
and his widow Raj Kunwar continued in adverse possesssion 
and acquired ownership which she transmitted to her daughter’s 
son Khairati Lal, from whom Daulat Singh acquired under 
the compromiss of July 21, 1860, by transfer an absolute title. 

He did not, therefore, deal with the issue, which related to 
justifying necessity. 

On appeal the High Court on April 29, 1903 delivered its 
judgment holding it proved that Ratan Singh was converted in 
the year 1845. It decided that the property in suit was the joint 
property of the family, and not the self-acquired property of 
Ratan Singh, and that, whether self-acquired or not, it passed to 
Daulat Singh by virtue of Ratan Singh's conversion ; the result 
being that Mewa Kunwar succeeded to a Hindu female's estate 
of inheritance, and as such was incompetent to convey to Jat 
Chand Rai. It also found that Raj Kunwar was never in posses- 
sion, the Court of Wards holding possession, not for any individual 
personality, but for the true heir, and expressed dissent from the 
view taken by the Court below that the compromise of July 21, 
1860, operated as a grant from Khairati Lal to Daulat Singh's 
daughters. Decrees were accordingly made for possession of the 
villages claimed, leaving the amount of mesne profts and of 
compensation, if any, for improvements to be determined in 
execution: 

The appellants, thereupon, appealed to His Majesty in 
Council, and all the five appeals were consolidated. 

Mr. Cowell, forthe appellents. The property passed to the 
appellants' vendor Jai Chand Rai absolutely under a transfer 


from Daulat's surviving daughter and heiress, Mewa Kunwar, in. 


execution of Jai Chand Rai's decree against her as representing 
her father's estate: Jugal Kiskore v. Makaraja Jotindro Mohun 
Tagore (1); Zskan Chunder Mitter v. Buksh Ali Soudagar (2) ; 
The General Manager of the Raj Durbhanga v. Maharaja 
Coomar Ramaput Singh (3) and Bissessur Lall Sahoo v. 
Maharaja Luchmessur Singh (4). The judgment, dated July 


18, 1867, showed that Jai Chand Rat advanced money for legal 


necessity, and the respondents were bound by the decree which 
he obtained against their mother. That decree was obtained 
under a bond granted by Sen Kunwar, the widow of Daulat 
(1) (1894) L.B 11L A, 66 at pp. 73 and 74, 
(3) (1863) Marshal 614. 


(3) (1879) 14 Moor I. A. 606 
(4) (1879) L B. 6 I, A, 288, nt. p. 288, 
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Singh, in.a defended suit after her death by Jai Chand Rai against. 
her daughters. That bond, as well as a mortgage deed, also 
executed by Daulat Singh’s widow to secure the interest which 
had accrued thereon, were binding on the estate. The question 
whether Sen Kunwar borrowed money for legal necessity was 
res judicata, 

. Khairati Lal was the legal heir of Ratan Singh after his 
widow's death as he in fact was the owner of the estate. Mewa 
Kunwar and Chittar Kunwar had no right to inherit it. They 
must be held to hive acquired their respective shares in the 
estate as a grant from the rightful owner Khairati Lal under 
the compromise of July 21, 1860. They possessed their shares 
of the estate as owners, Mewa Kunwar also became the legal 
owner of her sister's share and she was competent to deal with 
the 84 anna share of the estate as she liked. “It had been treated 
for 40 years as the absolute property of Mewa Kunwar and as it 
did not belong to the respondents’ maternal grandfather, they 
had no right to question the validity of the transfer made 3 
their mother. 

. The appellants were purchasers from Jai Chand Rai in good 
faith and the respondents’ claim was barred by the Transfer of 
Property Act section 41. The respondents were also paternal 
grandsons of Jai Chand Rai, the vendor to the appellants, 
who, it was not disputed, was manager of a joint family to 
which the respondents belonged. The respondents were, there- 
fore, bound by Jai Chand Rai’s conveyance, which were absolute 
in their terms, and also by his covenants for further assurance of 
title contained therein. 

Mr. Ds Gruyther, K. C., ( Mr. B. Dube with kira for the 
respondents : In India the case was fought out on the question 
whether the estate belonged to Ratan Singh or Daulat Singh. 
The case set up here was entirely different. The sole question 
for consideration was that unless the alienation by Mewa Kunwar, 
who took only a limited estate, was justified under Hindu Law, 
it was not binding on the reversioners. There was no evidence 
on record to show that the bond was given for legal necessity. 
Mewa Kunwar' admission was not binding on the reversioners 
and the decree was obtained on that admission It was not 
known exactly under what impression Mewa Kunwar acted. Did 
she consider that on the death of her sister she became the 
absolute owner, as contended, or that her mother gave the bond 
for legal necessity, and that she was bound to discharge -her 


V 
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mother's debt? There was no evidence to support the latter 
impression. It was not shown by evidence on record that loans 
made by Jai Chand Rai were for legal necessity. That question 
was not decided in 1867, and even if it were decided, a decision 
in that case could not make the question res sudtcata in the 
present case. The litigation in which the decree of 1867 was 
made, was between Mewa Kunwar and Jai Chand Rai, and 
parties to the present litigation are the representatives in 
interest of Jai Chand Rai and thereversioners. A finding in a 
suit on a mortgage could not be binding in a suit by the rever- 
sioners. The burden of ‘proof of legal necessity is on the appel- 
lants : Lala Amarnath Sah v. Rant Achan Kunwar (1). They 
failed to discharge that onus. The Transfer of Property Act 
section 41 had no application here. . 

Mr. Cowell replied. 

The judgment of their Lordships was delivered by 

Sir Andrew Sooble.—The five actions in ejectment, which 
have been consolidated for the purposes of these appeals, all 
raise the same question. "The plaintiffs (the present respondents) 
in each case are the sons of Rani Mewa Kunwar, deceased ; 
and the defendants (the present appellants) severally claim as 
purchasers from one Jai Chand Rai, who, in his turn, claimed to 
have become entitled to the property sold, in satisfaction of a 
decree obtained by him against the same Rani Mewa Kunwar, 
for money advanced by him to her mother for family purposes, 
The point for decision is whether Rani Mewa Kunwar conveyed 
to Jai Chand Rai an absolute, or only a daughter's estate in the 
villages in suit. : 

It is unnecessary to enter into the earlier history of this 
family, as it will be found summarized in the Judgment of this 
Committee in the case of Rani Mewa Kunwar v. Rant Hulas 
Kunwar (a). For the purposes of these appeals it is sufficient to 
state that, disputes having arisen as to tlie succession to the 


estate of one Raja Ruttun Singh, Rani Mewa Kunwar’s grand- 


father, a compromise was effected between the rival claimants, 
the terms of which were embodied in an agreement dated the 
21st July, 1860. Under this agreement, the property being 
treated “as ifit were one rupee,” a share of 74 annas was awarded 
to Khairati Lal, his grandson, a share of 4] annas to his grand- 
daughter Rani Mewa Kunwar, and a share of 4} annas to her 
sister, Rani Chittar Kunwar. As to the effect of this agreement 


(1) (1803) L. R. 19 I. A. 196. (3) (1874) L. B, LI. A, 187. 
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their Lordships observe that it "assumes that the parties were 
severally claiming by virtue of some right of inheritance the 
property of the Raja Ruttun Singh; that there were questions 
between them which might disturb the rights which each claimed ; 
and it was better instead of a long litigation to settle these rights 
(p. 164. . . . The compromise is based on the assumption 
that there was an antecedent title of some kind in the parties, 
and the agreement acknowledges and defines what that title 
is” (p. 166). 

For the purposes of the present appeals, it is necessary to 
enquire what was the “antecedent title" of Rani Mewa Kunwar 
and her sister to the property of their grandfather, which is 
disclosed by the agreement. Init they are described as the 
daughters of Kunwar Daulat Singh, and their title must be taken 
to have been derived through him, notwithstanding the fact 
that he predeceased his father. This was the view taken by 
Mewa Kunwar herself, when she successfully claimed to take by 
survivorship the share of her sister, who died on the 13th April, 
1866, on the ground that the property in suit descended from 
Daulat Singh through his widow to his daughters. It is, at all 
events, clear that whatever may have been the original imperfec- 
tion of Daulat Singh's title, that imperfection was pro tanto cured 
by the agreement, which secured to his daughters a considerable 
portion of the family estate. 

Assuming, then, that the daughters took a share in their 
grandfather's property under the agreement in right of their 
father, what was the nature of the estate which so devolved upon 
them? Mr. Cowell, for the appellants, argued that they took 
absolutely, and that the property, in their hands, must be treated 
ds self-acquired. Mr. De Gruyther, for the respondents, 
contended that they took only a daughter’s estate, that is 
to say a life interest. This was the view adopted by the 
learned Judges of the High Court at Allahabad, who say in their 
judgment— 

It is to us perfectly clear that the title which Mewa Kunwar 
and her sister claimed, and which was the title by virtue of 
which they took the 84 annas of the property under the 
agreement with Raja Khairati Lal, and by virtue of which Mewa 
Kunwar subsequently defeated her sister's husband, was that 
they, as daughters of Daulat Singh, were entitled to succeed to 
a daughter’s estate in his property on the death of their mother 
as a single heir, with a right of survivorship zw/er se. 
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With some hesitation, their Lordships have come to the P. 0, 
conclusion that this is the correct view. 1909. 

Turning now E the transaction between Rani Mewa Kunwar Munshi Karim- 
and Jai Chand Rai, upon which the title of the appellants is ud-DIn 


based, it appears from the judgment of this Committee already Kunwar Gobind 
referred to (ubi supra p.160), that after the death of Raja Krishna Narain. 
Ruttun Singh, questions arising out of this alleged conversion Bir Andrew Scobie, 
to Mahomedanism of the Rajah, and respecting the confiscation Xm 
[of his estate in Oudh by the king of Oudh] were contested 
between the widows of the deceased Ruttun Singh and of his son, 
Daulat Singh; and after their deaths, the controversies were 
renewed between Khairati Lal and Mewa Kunwar and her 
sister. 
These controversies were put an end to by the agreement 
of the 21st July, 1860; but as Ruttun Singh died on the 14th 
September, 1851, the litigation lasted for nearly nine years, and 
as the estate was large, the expenses were correspondingly heavy. 
To meet these and other expenses, Sen Kunwar, Daulat Singh's 
widow, is alleged to have borrowed from Jai Chand Rai, in the 
six years from September, 1851, to October, 1857, sums 
amounting to Rs. 51,366—upon which Rs, 20,528 were due for 
interest—and to have executed in his favour a bond for Rs. 51,369 
and a mortgage deed for Rs. 20,525, In 1861, Jai Chand Rai 
brought a suit upon the mortgage deed in the District Court 
at Bareily, against Sen Kunwar's two daughters, Chittar Kunwar 
and Mewa Kunwar, which, on appeal to the Sadar Court at Agra, 
was decided in his favour, the learned Judges holding that there 
* could be “no question then as to the validity of the consideration 
for which the deed in suit was executed," and that the loans had 
not been exclusively made on account of the litigation between 
Raj Kunwar and Sen Kunwar in the British Courts, but it might 
' be reasonably believed that portions of it were applied to the 
recovery from attachment of Ratan Singh's property in Lucknow, 
and to the maintenance of the family in a style suited to their 
social position and antecedents." It should be mentioned that,: 
although Mewa Kunwar did not contest this claim, it was hotly 
contested by Chittar Kunwar upon every possible ground, and 
that there was no appeal against this decision. 
In 1865, Jai Chand Rai brought a suit in the Court of the 
Civil Judge at Lucknow claiming Rs. 96,368 as due upcn the 
bond executed by Sen Kunwar in 1857. To this suit Chittar 
Kunwar and Mewa Kunwar were made defendants. Mewa 
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Kunwar again admitted the claim, but Chittar Kunwar resisted 
it. She died, however, while the suit was pending, and eventu- 
ally the full claim was admitted by Mewa Kunwar, who had 
inherited her sister's share, and a decree was passed accordingly. 
In satisfaction of this decree, Mewa Kunwar, with the sanction 
of the Court, assigned certain villages including those in question 
in this suit, to the judgment creditor. In her petition to the 
Court, for permission to settle the claim in this way, she says. 
that the judgment creditor is to “enter into possession a8 a 
proprietor like the petitioner," and it was suggested at the bar 
that this meant that he was to take her life-estate only ; but as 
there is a previous statement in the same document that the 
villages to be transferred were “owned and possessed" by, her, 
the more reasonable construction is that she intended to convey 
an absolute estate. 

The question remains—Was the debt sch was due to 
Jai Chand Raia debt which, according to Hihdu law, Mewa 
Kunwar was justified in paying? It wasa debt which her 
mother, the widow of Daulat Singh, had incurred for family pur- 
poses and of which the family had had the benefit ; for the result 
of the litigation, which could not have been carried on without- 
borrowed money, was the compromise which secured to the 
family a large share of the estate. The preservation of the- 
estate, and the costs of litigation for that purpose, are objcets which ` 
justify a; widow in incurring debt, and alienating a suffitient - 
amount of the property to discharge it. [Mayne, Hindu law (7th ed), 
para. 327]. Moreover, the general principle of Hindu law that. 
he who takes the estate becomes liable for the debts of the 
estate, is especially applicable in a case like the present where, 
but for the debt, the estate would have been lost to the. 
respondents. 

For these reasons. their Lordsbips will humbly advise His 
Majesty that these appeals should be allowed, the decrees of- 
the Hfgh Court discharged with costs, and the decrees of the- 
Subordinate Judge in the five original suits restored. 

The respondents must pay the eosts of the appeals. ` 


 Messrs. Ranken Ford and Chester. Solicitors for the Appellants, 
Messers. T. L. Wilson & Co, Solicitors for the Respondents, 


Jo Me P. Appeals allowed, | 


Vor. X.] PRIVY COUNCIL. 


- 


Present: Lord Macnaghten, Lord Dunedin, Lord Collins, Sir 
Andrew Scoble and Str Arthur Wilson. 


MA YWET 
| v. 
MA ME AND ANOTHER. 

[ON APPEAL FROM THE CHIRF Court or LOWER Burma.] 
Burmese Law and custom — Adoption — Medo of proof — Publicity — Inferencot 
Jrom the faota of the life of partics—Ohild, adult, 

According to the law of Burma no formal ceremony is nooessary to 
constitute adoption, and though adoption isa fact, that fact can either be 
proved as having taken place on a distinct and specified occasion, or may be 
inferred from a course of conduct which is inoonmstent with any other sap- 
position. But in either case publicity must be given to the relationship, and 
that amount of proof of publicity required will be greater in the cases of the 
latter category, when no distinct occasion can be appealed to. 

In many cases the inference of the relationship itself may natorelly be 
taken from the facts of the life of the parties apart from the verbal statements 
of those concerned. Thus when a child who has natural parents leaves those 
parents and its own bome, and is brought up in the house of another who treats 
it as à father would a ohild, the inference is not difficult to draw, and the facts. 
from which that Inference 1s drawn are public facts necessarily known to all the 
person's friends and acquaintances. Butin tbe case of an adult, when the 
inferences to be drawn from “bringing up” are necessarily absent, and whare 
the consequence of adoption is disinherision of those entitled to succeed by law, 
it is especially necessary to insist on adequate proof of pupae or notoriety 
of the relationship. 

Appeal from a judgment and decree of the Chief Court of 
Lower Burma in its appellate jurisdiction (March 12, 1907) 
reversing those of the same Court in its original jurisdiction 
(May 1, 1906.) 

The sole question involved in the appeal was whethet the 
appellant was the adopted daughter of one U Mya, deceased. 

U Mya, a Burman Buddhist, died at Rangoon on April 19, 
1905,leaving him surviving the appellant, who claimed as his 
adopted daughter, and two sisters, Ma Me and Ma Mi, the 
respondents. 

The suit arose in the form of a contest as to whether the 
appellant or the respondents were the nearest of kin to U Mya 
and, as such, entitled to letters of administration to his esfate, 
On May 25, 1905, the respondents applied to the Chief Court for 
letters of administration to the estate of U Mya as being his 
sisters and sole heirs. On June 9,1905, a caveat was filed on 
behalf of the appellant, and on June 19, 1905, the-Court ordered 
the matter to be tried by a regular suit. ; 
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On July 4, 1905, the appellant filed an application praying 
that letters of administration might be granted to her and on 
the following day the Court ordered the two cases to be tried 
together and fixed the following issue :— 

Is defendant (appellant) the adopted daughter of the 
deceased ? 

The appellant was the daughter of U. Myein and Ma Ka, 
the former died about 1896 and the latter in November 1900. 
Ma Ka was U. Mya'ssister. The appellant took out letters of 
administratiou to her mother as her child. The appellant's case 
was that during Ma Ka’s last illness she asked her brother to 
take care of the appellant, and he promised that he would look 
after her as his daughter ; that after Ma Kas death he did in 
fact treat her in every way as his daughter; that he gave up his 
own house in Rangoon and lived with her up ta the time of his 
death in her house ; and that he informed a number of people 
that she was his daughter, or adopted daughter. There was 
evidence to prove that, before his death, he consulted several 
persons as to what he should do to insure the appellants getting 
his property, and that he was on bad terms with the respondents, 
with whom he had business disputes. 

On May 1, 1906, the Court held that the appellant had 
proved the adoption and ordered letters of administration to be 
issued to her. The learned Judge, who delivered the judgment, 
relied principally on—1. the appellants’ original natural relation- 
ship to U. Mya ; 2. his promise made to her mother when the 
latter was dying; 3. his abandoning his own house and going 
to live with her in the house where Ma Ka died, and his continu- 
ing to live there until his death ; 4. his undoubted affection for 
her; 5. his undoubted desire that she should inherit; 6 his 
allusions to her as his daughter, and to some of the witnesses as 
his adopted daughter. 

On March 12, 1907, the Court of appeal reversed the findings 
of the lower Court and ordered that “it was observed that 
though no particular ceremony is necessary for adoption, yet 
adoption cannot take place without some overt act or speech on 
the part of the person adopting; and when the person adopted 
was an adult, and the act of adoption is recent, it lies heavily on 
the person asserting the adoption to prove the overt act by direct 
evidence. Even if good cause be shown for dispensing with 
such evideuce, the relationship of father and son, or father and 
daughter, must at least be proved to have been public and noto- 
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rious. In this case there is no evidence whatever of any overt 
act by which adoption waseffected. There is also no proof of 
notoriety. The evidence consists only of statements of U. Mya, 
and many of the witnesses say that U. Mya said he had adopted 
Ma Y wet before her mother’s death—-statements which Ma Y wet 
is obliged to repudiate because she took out letters of adminis- 
tration to her mother's estate. The evidence is, altogether 
insufficient to establish the fact of the adoption." 

Against that decree the appellant appealed to His Majesty 
in Council. 

Mr. De Gruyther, K. C. (Mr. E. U. Eddts, with him), for 
the Appellant, submitted that there was no ceremony required 
for a valid adoption and the evidence established, as held by the 
first Court, that the appellant was the adopted daughter of the 
deceased, and referred to Ma Me Gale v. Ma La Yr (1), Ma Gun 
v. Gun (2), Ma Bwin v. Ma Yun (3, Maung Ating v. Ma Kin (4), 
Ma Mim Gale v. Ma Kin (5), Ma Gyan and another v. Maung 
Kywin (6) Ma Thine ( Zhaig] v. Ba Pe (7), Ma Sa Ye v. Ma 
Me Gale (8), Ma Tin Shine v. Kan Gyi (9), and principles of 
Buddbist Law of Chan-Toon. 

The Respondents did not appear. 

The judgment of their Lordships was delivered by 


Lord Dunedin,.— The only question in this appeal is whether 
Ma Y wet, the appellant, has proved that she was the adopted 
daughter of the late U Mya, who died in 1905. If she was, then 
she inherits U Mya's estate. If not, that estate is inherited by 
the respondents, Ma Me and Ma Mi, the sisters of the deceased. 

Ma Ywet is the daughter of Ma Ka, who was another 
sister of U Mya. 

Ma Ka died in 1900, and up to that time there was no 
question of adoption, as Ma Y wet took out letters of administra- 
tion to her mother as her child. 

The story of the appellant is that, on the death-bed of her 
mother, her uncle U Mya promised her mother to adopt her, and 
that after her death he did so. Admittedly there was no specific 


(1) (1004) L B. 82 I. A. 73. 


(3) (1874) 1 L. O. 147 (Leading cases on Buddhist Law by Ohan-Toon). 
(8) (1878) 1 L, O. 181. 

(4) (1898) 1 L. O, 157. 

(5) (1898) 1 L. O. 168, at pp 170 and 172. 

(6) (1895) 1 L. O. 898, 

(7) (1897) 2 L. O. 63. 

(8) (1901) 3 L. C, 181, (Reversed on appeal: seo L. R. 83 L A, 73]. 

(9) (1899) 1 U, B. B. 148 (1697-1901), 
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occasion on which this was done by any quasi-ceremony or in 
presence of any witnesses or other persons. 

It is said, however, that he acknowledged to other persons 
the fact that he had adopted her, and that his life and conduct 
inrelation to her were consistent with the fact. This is denied 
by the respondents. 

The learned Judge onthe Original Side, before whom the 
suit depended, found that the appellant had sufficiently proved 
the fact of adoption ; but this judgment was reversed on appeal, 
thelearned Judges of the appellate Court holding tbat the 
appellant had falled to make out her case. 

» It has already been laid down by this Board that, according 

to the law of Burma, no formal ceremony is necessary to 
constitute adoption. One may go further and say that, though 
adoption is a facty that fact can either be proved as having 
taken place on a distinct and specified occasion, or may be 
inferred from a course of conduct which is inconsistent with any 
other supposition. But in either case publicity must be given to 
the relationship, and it is evident that the amount of proof of 
publicity required will be greater in cases of the latter category, 
when no distinct occasion can be appealed to. 

The present case is one of these, and it is on the question 
of the want of publicity that the learned Judges of the Court 
of appeal have differed from the Judge of original jurisdiction. 

In many cases the inference of the relationship existing, 
and the publicity of the relationship itself, may naturally be 
taken from the facts of the life of the parties apart from the 


“verbal statements of those concerned. Thus when a child who 


has natural parents leaves those parents and its own home, and 
is brought up in the house of another who treats it as a father 
would a child, the inference is not difficult to draw, and the 
facts from which that inference is drawn are public facts 
necessarily known to all the person’s friends and acquaintances, 
Some of the decided cases are instances of this sort. In the 
present case such considerations are unavailable, because before 
adoption is alleged to have taken place, Ma Ywet was 30 years 
old, was an orphan, and, as the hiece of a childless uncle, was a 
natural person to live with him. 

Accordingly the evidence of the publicity of the relationship 
alleged really comes to depend upon the testimony of Ma Ywet 
herself and the statements of the deceased U Mya spoken to by 


some of the witnesses. The learned Judges of the appellate 


r 
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Caurt have held that the testimony falls short of being satisfactory. 


Their Lordships are unable to say that, in their opinion, the 


learned Judges are wrong in this opinion. In the case of an 
adult, when the inferences to be drawn from "bringing up" are 
necessarily absent, and where the consequence of adoption is 
disinherison of those entitled to succeed by law, it is, in their 
Lordships’ view, especially necessary to insist on adequate proof. 
It would have been easy for the parties, by means of an 
actual, though not ceremonial, adoption in presence of witnesses, 
to have precluded the raising of subsequent questions. Where 
that has not been done, and where the fact of adoption is left to 
be inferred from past statements and conduct, it is, in their 
Lordships’ opinion, a salutary rule that adequate proof of 
publicity or notoriety of the relationship should be insisted on. 

Their Lordships will therefore humbly advise His Majesty 
that the appeal should be dismissed. 

As the respondents have not appeared in the appeal, there 
will be no order as to costs. 

Messrs. Sanderson, Adkin, Lee & Addts,—Solicitors for the 
Appellant. 

The Respondents did not appear, 


J. M. P. Appeal dismissed. 


PRESENT: Lord Macnaghten, Lord Dunedin, Lord Collins, Str 
Andrew Scoble and Str Arthur Wilson. 


MUNSHI PRAG NARAIN 
v, 
THAKUR KAMAKHIA SINGH AND OTHERS, 


[ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 
or Oung]. 


Ciel Procodwre Code (Aot. X1V of 1889), Sees 583 and 944— Koooxtion sale— 
JDeeroc-hoister't posscetion as purohaser—Salo søt aside— Claim for meme 
profs and interest by roproseniatices im title of the fudgmsnt-dokier— 
Davrec-hoider’s claim for interest on the purchase money. 


. In exeoution of a decree, the decree-holder (appellant) purchased the pro- 
perty and obtained possession, The purchase money was set off against the 
amount due undar the decree, which contained no provision for future interest 
on the amount decreed. On the male being set amde, the judgment-debtor’s 
representatives in title (respondents) paid the deoree-holder the deoretal amount 
and possession of the property was restored to them. Then the respondents 
applied in execution proceedings for mesne profits and interest. The appellant 
eontended that a separate suit was required, and that he was entitled to interest 

in respeot of his purchase money. 
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_ Held, that the’ claim of the respondents to have the questions in dispute 
determined in the exeontion prooeedings was justified by sections 588 and 314 
of the Code of Oivi Procedure (Act XIV of 1883) and that the claim of the 
appellant to be allowed Interest was absurd. 


Appeal from an order-made by the Court of the Judicial 
Commissioner of Oudh, dated the 22nd May, 1906, affrming an 
order made on the 12th February, 1906, by the Court of the 
Subordinate Judge of Bara Banki. 

` On the 23rd May, 1904, the respondents, made, under the 
circumstances set out in their Lordships’ judgment below, the 
present application ynder section 583 of the Code of Civil Pro- 
cedure (Act AIV of 1882), claiming to recover from the oppenen 
mesne profits of the village with interest thereon, 

In answer to the claim the appellant contended that the 
mesne profits, if recoverable, could be recovered only by a suit, 
and not by an application under section 583 of the Civil Proce- 
dure Code, and that he, the appellant, was entitled to recover 
interest on his purchase money. 

On 7th March, 1905, the Subordinate Judge decided that 
sectioh 583 of the Civil Procedure Code was not applicable to 
the case, and that the only remedy open to the respondents was 
by separate suit, and dismissed the application. 

On the oth June, 1905, the Court of Judicial Commissioner 
on appeal held that section 583 did apply ; set aside the last- 
mentioned order and remanded the application under section 562 
of the Civil Procedure Code for trial on the merits. The 
material part of the judgment was as follows :— 

“The application purports to be one under section 583 of 
the Civil Procedure Code.” 

“The Subordinate Judge has held that section 583 only 
applies to decrees under Chapter XLI of the Civil Procedure Code, 
that the order of this Court was clearly one under sections 312 
and 588, Civil Procedure Code, section 588 being in chapter 


-X LUI; that under section 2 of the Act the order under section 


588 is not a decree as defined in that section, and, therefore, 
section 583 does not apply. He has accordingly dismissed the 
application.” 

“In appeal it is contended that inasmuch as the respondent 
was both auction-purchaser and decree-holder the order of this 


Court, dated the 18th September, 1903, setting aside the sale is 


an order under section 244, and is, therefore, a decree, and, there: 
fore, section 583 does not apply." ) 
' Now no case exactly similar to this has been. cited before 


NOL, X.] PRIVY COUNCIL; 


us. There have been certain cases somewhat similar in the 
Calcutta High Court, but they all differ in this point that the 
ofder cancelling the sale was. not merely made, because of a 
material irregularity, but because there had been some fraud. 
In the present instance no fraud was pleaded." | 

"Section 244 is extremely wide. There can be no doubt 
that as between the parties to this suit the question of whether 
the sale was a valid one or not was a question relating to the 
execution of a decree and is covered by section 244 (c)." 

“It may, no doubt, also be an order under section 312.” 

“It has been argued before us that sections 244 and 312 
cannot be overlapping sections. But I do not see why they 
should not be considered so." 

" It is urged that the limitation from the T under 
section 244 or for an appeal against an order passed under that 
section would be different tothe limitation for an application 
under section 311, and the limitation for an appeal against an 
order passed under section 312 would be different from tbat for 
an order passed under section 244." 

“But Ido not see why we should enter into these con- 
siderations. Thereis no doubt whatever that the applicants 
are prima facie entitled to mesne profits for the period ipi 
which they were out of possession. 

“If the order under section 312, being between the uda 
to the decree, can.by any means be deemed to come also within 
section 244, I think it should be so deemed, and the appellants 
should be allowed the advantage of section 583, and not be 
driven to a separate suit." 

After remand the Subordinate Judge held that as the decree: 
holder had obtained possession as an auction-purchaser, not as 
a wrong-doer, he was entitled to get costs of collecting rent, &c. 
and allowed interest on the mesne-profits at 6 per cent per 
annum relying on Phul Chand v. Sankar (1), Hardat x. Issat-un- 
Nisa (2). He observed: 

“The decree in execution of which the village Ferozpur 
was sold did not make any provision for future interest, on the 
decretal amount. The fact that the sale took place and was 
subsequently set aside would not entitle the decree-holder to 
claim any interest upon the decree-money, which the ECS 
itself did not provide. 

“Tt was contended that under section 315, Civil Procedure 


(1) (1898) L L. B. 20 All 480, - .(3) (1898) L L. B. 31 ALL L 
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Code, the decree-holder, being an auction-purchaser, was 
entitled to get back his purchase-money as well as a reasonable 
amount of interest thereon. But in the present case, the auction- 
purchaser did not pay the purchase-money in each. He simply 
set off the amount of the purchase money against the debt 
due under the decree. He: cannot, therefore, claim interest 
under section 915, Civil Procedure Code, on the money which 
he never actually paid.” 

In the result the Subordinate Judge ordered on the 1ath 
February, 1906, that the respondents should get from the 
appellant Rs.10,804-15-0 together with future interest on that 
amount at 6 per cent per annum till the date of payment. 

On the 22nd May, 1906, the Court of the Judicial Com- 
missioner dismissed the appellant’s appeal with costs. The 
judgment of the Court was as follows :— 

“ The sale having been set aside by an order which has 
now become final it must be held that it was an invalid sale, and 
that the appellant had no right to take possession of the pro- 
perty, and had no right to the profits thereof. 

“The respondents have paid to the appellant the whole 
amount due under his decree, so that the appellant cannot 
possibly claim to retain any part of the profits on account of that 
decree. It was argued that the appellant should be allowed to 
retain the profits because the decree carried no interest, and that 
the appellant lost the use of the purchase-money for a certain 
time. The circumstance that the decree carried no interest is 
in my opinion altogether irrelevant, and I cannot see that the 
appellant lost the use of the purchase-money for any time owing 
to anything that took place in execution. As a matter of fact 
the purchase-money was set off against the amount due under 
the decree. 

“The decision of their Lordships of the Privy Council in 
Rodger v. The Compiotr D Escompte de Parts (1) shows that the 
respondents are entitled to interest on the profits." 

The appellant, therefore, appealed to His Majesty in Council. 

Mr. De Gruyther, K. C. (Mr. Dube, with him), for the Appel- 
lant, referred to sections 2, 244, 312, 583 and 588 of the Civil 
Procedure Code (Act XIV of 1882) and Rodger v. The Comptoir 
ID Escompte de Paris (1). There was no question that the respon- 
dents were entitled to recover a fair amount for profits. But 
they could do so by separate suit only. Section 583 related to 


(1) (1871) L. R BP O. 465, at p. 475. 
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restitution under a decree. The Subordinate Judge on October 
16, 1901, disallowed the judgment-debtor's application to set 
aside the sale. That order was made under section 312, and an 
order made under that section refusing to set aside a sale of 
immovable property was appealable under section 588, clause (16). 
Section 2 provided that an order specified under section 588 was 
not a “decree.” The order of the Judicial Commissioner, dated 
18th September, 1903, was, therefore not a decree, and the pro- 
visions of section 583 would not be applicable to it. 

The appellant was entitled to interest on his purchase-money, 
as he lost use of it. 

Mr. G. E. A. Ross, for the Respondents: It was admitted 
that the question related to the execution of a decree, and the 
Court of the Judicial Commissioner was right in holding that 
section 583 applied. 

[Stn ARTHUR WiLsoN: This branch of the appeal has 
nothing to do with the merits of the case.] 

Mr. Ross: That is so, my Lord. Reference was made to 
section 315 of the Civil Procedure Code, and Prasunno Coomar 
Sanyal v. Kali Das Sanyal (1). The decree did not carry future 
interest, and the purchase-money was set off against what was 
due under the decree. The appellant could not lose the use of 
money, which he never paid, and was, therefore, not entitled 
to any interest. 

Mr. De Gruyther, K. C. replied. 

The judgment of their Lordships was delivered by 

Lord Maonaghten.—This is a very idle appeal. 

In November, 1897, the appellant obtained a decree against 
the predecessor in title of the respondents declaring that on the 
Ist of May, 1898, Rs. 85,866. 15. 6 would be due to him on the 
footing of a certain mortgage bond, and ordering a sale in default 
of payment, 

In February, 1901, the property was put up to sale by auction 
in execution of the decree. It was knocked down for Rs. 82,000 
to the appellant, the decree-holder, who had leave to bid. 

On the 15th of December, 1901, the appellant as purchaser, 
obtained possession of the property. In September, 1903, the 
sale was set aside for irregularity. In March, 1904, the 
respondents paid to the appellant the sum found due to him 
by the decree and possession of the property was restored to 
them. 


(1) (1898) L. B. 19 I, A. 168, at p. 169 
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Then the respondents applied in the execution proceedings 
for mesne profits and interest. The application was dismissed 
on the ground that it ought to have been made by separate suit. 
The Court of the Judicial Commissioner on appeal reversed that 
order. Thereupon the lower Court made an order allowing 
mesne profits with interest and dismissing a claim on the part of 
the appellant to interest in respect of his purchase money for 
the period during which he was held accountable for profits 
received. On appeal the Court affirmed this order. 

The present appeal has been brought from the last mentioned 
order. In effect it involves both orders of the Court of the 
Judicial Commissioner. 

It is not disputed that the respondents are entitled to 
recover mesne profits with interest. But it was argued that, 
having regard to certain provisions in the Code of Civil Procedure 
taken in connection with the definition of a “Decree” in Section 
2 ofthe Code, a separate suit was required, although it was 
admitted that precisely the same relief would be obtained 
whether the application were made in separate suit or in the 
execution proceedings. It was also argued that the appellant 
was entitled to interest in respect of his purchase money. 

In their Lordships’ opinion there is no substance in either 
of these contentions. The claim of the respondents to have the 
questions in dispute determined in the execution proceedings is 
justified by Sections 583 and 244 of the Code of Civil Proce- 
dure. Even if the point were doubtful, their Lordships would 
not be disposed, at this stage of the proceedings, to permit the 
expense and delay of a separate suit. 

The claim of the appellant to be allowed interest is absurd, 
The purchase money was not actually paid. It was set off 
against the amount due under the decree. The miscarriage at 
the sale in February, 1901, was the fault of the appellant. Jt is 
out of the question that he should be allowed to make a profit at 
the expense of the respondents out of his own error, and so in 
effect recover interest not allowed to him by the decree. 

Their Lordships will therefore humbly advise His Majesty 
that the appeal should be dismissed. 

The appellant will pay the costs of the appeal. 

Messrs. Barrow, Rogers and Nevil.—Appellants' solicitors. 

‘Messrs. T. L. Wilson & Co.—Respondents’ solicitors. 

J.M.P. Appeal dismissed, 
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APPELLATE CIVIL. 


Before Mr. Justice Mookeryee and Mr. Vustice Vincent. 


BRINDABAN CHANDRA SHAHA 
Uv. 
SURESWAR SHAHA PARAMANICK AND OTHERS." 


Prebata, recoostion of—Citation, want of wecextary— Administrators 
lite, appointment of—ecerslonary heir of a Hindu, if entitled to appear 
and ba Asard in Probate proocodinge— Probate and Administration Act 
( V of 1881) 850. 80— Decisions, how to be tahon gs Anding—-Propoundsr 
of will, right af, to call on the objector to thaw interast— Probate, recall cf, 
tf permissible ox recocatlon— Proper er&er— Infant, representation af— 
Rovocation, fot of—Admintaration, pendente lite, power qf Court 
to grant, 
Any interest, howerer alight and even, ıt seems, the bare possibility of an 
interest, i» sufficient to entitle a peg to oppose a H paper or 
instrument, 


Kipping v. Ash (1) Bashoomd v. Harrisen (3), Orispni v. Doglioni (8), 
Dimon v Allenson (4), Dewer v. Ohurek (5) referred to. 


Although a reversioner under the Hindu Law has no present saanak 
interest in the property left by the deceased, he is substantially interested in 
the protection or devolution of the estate, and as such is entitled to appear Bue 
be heard in a probate prooeeding. 


Kamons Soondury v. Hurro Lali (6), Khettramons v. si lal Chura (7) 


and Bepinbehary Shaka v. Manoda Dasi (8) referred to. 
Shamswnder v. Achhan Kuawar (9) explained and distinguished, 


Every judgment must be read as applicable to the particular facts proved 
or assumed to be proved, sinos the generality of expressions which may be found 
there, are not intended to be expositions of the whole law but governed and 
qualified by the particular facts of the case in which such expressions are to be 
found. A case is only an auihority for what it actually decides, It cannot be 
quoted for a proposition that may seem to follow logically from it, : 

Quinn v. Leaikem (10) and National Phonographic Company v, Edison Bell 
Consolidated Phonographic Company (11) referred to. 

Before & person oan be permitted to contest a will, the party propounding 
has the right to call on him to shew that he has some interest. . 

Hingeson v. Tkchor (19) and Rahamatiullak v. Rama Raw (18) referred to, 


* Àp from Original Deoree No. 8 of 1909, appeal from Original order 
No, 82 of 1909 and Olril Rule No. 857 of 1909. 


(1) (1845) 1 Robertson 270 , 4 Notes of cases 177, 
(3) (1849) 2 Robertson 118 : 7 Notes of cases 275. 


(3) (1860) 3 8w. & Tr. 17, (8) (1902) 8 C. W. N. 913. 

"(4) 1864) 8 Bw. & Tr. 572, (9) (1898) L. R. 85 I. A 188. - 
(5) (1842) 31 W. Vir 48. (10) (1901) A. C. 495 (508), » 
(6) (1882) 1, L, R. 8 Oalo. 570. (11) (1908) 1 885 (849), 


Oh 
(7) (1804) I.L R 21 Calc. 539. (12) (1881) 2 Sw. & Tr. 598. 
(15) (1891) 1, L. RAT Mad 373. 
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O1VIL, When an application for revocation has been made, the proper order to 
1906. make is to allow the application under section 50 of the Probate and Adminis- 
tration Aot (V of 1881) if good grounds are established for revocation of the 
Brindaban an Obandra probate, and to recall the probate, before the propounder Is omlled upon to 

sic prove the will in the presenoe of the objector. 
Sureswar Saha An infant ought to be represented by a guardian «4 litem other than his 
Paramanik, mother who joins in the application for probate and oltaGon ought to be issued 
un upon such guardian, and when no such citation us 1:ued in the probate pio- 
ceedings, the Infant is, on attaining majority, entitled to ask for revocation of 

the probate. ` 


Rebollo v. Rebello (1) and Shoroshibale v. Anandamoyoc (2) referred to. 

The Court of Prohate would grant administration pendents lits in all cases 
where neoesalty for the grant is made out, and this is so, beogsuse while the soit 
is pending, there is no one legally entitled to receive or to hold the assets or to 
give discharges, 

Bellew v. Bellew (8) referred to. 

A The effect of the revocation of the probate is to revive the original pro- 
ceeding for the grant of probate, and it would be quite competent to the Court 
to make an order under section 84 of the Probate and Administration Act. 

Appeal by the opposite party, the propounder of the will. 
Application for revocation pf probate. 


The facts of the case appear fully from the judgment. 

Dr, Rash Behary Ghose and Babus Basanta Kumar Bose, 
Dwarka Nath Chakravarty, Surendra Nath Guha and Prakas 
Chanasa Sarkar for Appellant in A. O. D. No. 3 of 1909. 

. Mr. B. Chakravarty and Babus Harendra Narayan Mitra 
and Gopal Chandra Das for Respondent in A. O. D. No. 3 of 1909. 

Mr. Chakravarty and Dr. Priya Nath Sen and Babus Gopal 
Chandra Das and Fotindra Nath Bose for Appellant in Mis. 
Appeal No. 82 of 1909. 

Dr, Rash Behary Ghose and Babus Basanta Kumar Bose, 
Dwarka Nath Chakravarty, Krifanta Kumar Bose, Sureudra 
Nath Guha, Harendra Narayau Mitra and Prakash Chandra 
Sarkar for Respondent in Mis. Appeal No. 82 of 1909. 

C. A. V. 


The judgment of the Court was delivered by 


Mookerjoe J.—One Phanindra Mohun Shaha, owner of 
an estate of considerable value, died on the 20th July 1900. He 
left a minor widow Gourdasi the daughter of the present appellant 
Brindaban Chandra Shaha, a sister by the name of Shobhasunderi, 
a nephew Sureswar Shaha the infant adopted son of his sister, 
and a cousin Bhuban Mohan Shaha. On the i8th. September 


(1) (1897) 2.0. W. N. 100. (2) (1008) 13 C. W, N. 6. 
(5) (1963) 4 Sw, & Tr, 58., 


July, £3, 
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1900, Brindaban Chandra Shaha and Shobhasunderi made an 
application to the District Judge of Dacca for probate of a will 
alleged to have been executed by Phanindra Mohan Shaha on 
the day previous to his death. Under the will the petitioners 
who arethe father-in-law and the sister of the testator were 
appointed executors. The will provided that the widow was 
to take a life interest in the estate of the testator but would not 
be able to do any act that might cause deterioration to the 
same. The widow was further authorised to take three sons in 
adoption successively. The will also contained a direction for the 
management of the estate during the infancy of the adopted son 
orinthe event of disagreement between the widow and the 
adopted son. The executors were finally empowered to alienate 
any property for the benefit of the estate. The application for 
probate recited that the nearest relations left by the testator 
were his widow, his sister and the adopted son of the latter. 
No mention was made of the cousin. General notices were 
thereupon issued in the usual manner and on the 20th December 
1900, Bhuban Mohan entered a caveat in which he denied the 
genuineness of the will, questioned the factum of the adoption 
by the sister of the deceased and alleged that after the death 
of the widow he was the person entitled to inherit the estate as 
reversionary heir. The proceedings were thereupon converted 
into a contentious probate suit, and at one stage witnesses were 
examined upon the question of the factum and validity of the 
alleged adoption by the sister Shobhasunderi. This evidence 
prima facte established that Sureswer had been taken in adoption 
by Shobhasunderi. The cousin Bhuban Mohan thereupon 
entered into a compromise with the petitioners and withdrew 
his objections to the grant of probate by a petition dated 
the roth June 1901. The case was subsequently treated as un- 
contested, and upon proof of the execution of the will by 
dn affidavit, probate was granted to the petitioners on the 
17th June 1901. On the aand September 1908 Sureswar, 
the adopted son of Shobhasunderi, who had meanwhile 
attained majority presented an application to the District 
Judge under section 5o of the Probate and Administration Act 
for revocation of the probate on the ground, amongst others, 
that he had not been made a party to the proceedings, that no 
notice had been served upon him or upon any one as his guardian 
ad litem, that the will was a forgery and that consequently the 
probate ought to be revoked and the executors called upon to 
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prove the will in solemn form. On the 2nd December 1908, the . 


District Judge revoked the probate on the ground that no cita- 
tion bad been issued upon Sureswar and he was not represented 
in the probate proceedings. Brindabun Chandra Shaha, the 
father-in-law of this testator and one of the executors has now 
preferred an appeal against the order of revocation. 

On the 25th January 1909 the petitioners for revocation of 
the probate, Sureswar, applies to the District Judge for appoint- 
ment of an Administrator pendente ltte. This application was 
refused on the zoth February last on the ground that the 
deceased had left a widow who was able to administer the estate, 
Sureswar has preferred an appeal against that order and has 
further obtained a rule calling upon the opposite party to show 
cause why an Administrator pendente lite should not be appointed 
to take charge of the estate of the deceased during the pendency 
of the appeal from order. The two, appeal and the rule have 
been heard together. 

o In support of the appeal directed against the order for 
revocation, it has been argued, frst, that Sureswar as reversionary 
heir of the deceased has no interest in his estate and is not entitled 
to appear in these proceedings ; second/y, that he ought not to 
have been allowed to obtain an order for revocation till he had 
established by evidence that he was the adopted son of the sister 
of the testator ; and thirdly, that the District Judge ought not 
to have revoked the probate but should merely have called 
upon the executor to prove the will in solemn form. 

The first point taken on behalf of the appellant, namely, that 
the reversionary heir of a Hindu is not entitled to be heard in a 
proceeding for the probate of a will alleged to have been executed 
by the deceased, | because he has not a present interest in the 
estate, raises a question of considerable importance. The learned 
vakil for the appellant conceded that his contention was opposed 
to a series of decisions of this Court and was contrary to what 
has been deemed the settled practice for many years past. 
Aniongst those decisions it is sufficient to, refer to „the cases of 
Kamona Soondwry v. Hurro Lall (1), Khettramont v. Shyama 
Churan (a) and Bepin Bekary Shaha v. Manoda Dassi (3)....He 
however streneously contended that these decisions could no 
longer be treated as good law in view of the decisions of their 
Lordships of the Judicial Committee in Shamsunder v. Ackhan 


(1) (1889) L I. B. 8 Caló. 570.. (2) (1894) I L. B. $1 Calo. 529; ` 
| (3) (1903) 6 C. WAN. 918. - 


- 
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Kunwar (1), which it was argued overruled by implication 
the cases to which reference has been made. No doubt, if the 
question raised before us bas been decided by their Lordships of 
the Judicial Committee, we are bound to give effect to that 
decision. But it was emphatically contended on behalf of the 
respondent that the point did not arise either directly or indirectly 
for consideration before the Judicial Committee and that the 
appellant merely sought to apply the decision of their Lordships 
to a class of cases which it could never have been intended to 
govern. It is necessary therefore to examine closely the decision 
of the Judicial Committee. 

In the case of Skam Sunder v. Achhan Kunwar (1) which is 
_the foundation of the argument addressed to us on behalf of the 
appellant, the question arose as to the validity of certain mort- 
gages one of which was executed by the widow and the other 
by the daughter of the original owner with the concurrence in 
each case of the reversionary heirs. It was found that the 
alienation by the widow or the daughter was not binding upon 
the estate. The question, therefore, arose whether the rever- 
sionary heir was affected. Their Lordships observed that in 1877, 
the date of the first bond, neither Achhan Koer nor Enayet 
Singh who were the reversionary heirs and had joined in the 
transaction could by Hindu Law make a disposition of or bind 
‘their expectant interest. This statement of the law has in subse- 
quent cases been treated as an authority for the proposition that 
the interest of a Hindu reversioner expectant upon the death 
of a Hindu female cannot be validly alienated by the reversioner. 
See Nund Ktshore v. Kanee Ram (a) which dissents from the 
contrary view taken in Brakmadeo Narayan v. Harjan Singh (3) 
Abdool Hoosein v. Goolam Hossein (4), Shamsuddin v. Abdul 
Husein (5), Dhoorjett v. Dhoorjeti (6), Bhawani Stugh v. Dilawar 
Khan (7), and Rebati Mohan v. Ahmed Khan (8). It may be 
assumed therefore as a settled proposition of law that a Hindu 
reversioner not only cannot dispose of but cannot bind his ex- 
pectant rights. But the question still remains—does it necessarily 
follow that such a person has not such an interest in the estate 
under section 69 of the Probate and Administration Act as 
entitles him to oppose the grant of probate of a will which if 
establisbed is likely to prejudice bim? There can be no dispute 


(1) (1898) L. R. 25 L A. 188. (5) (1906) L L. B, 81 Bom. 185. 
(3) (1903; x L. R. 29 Oslo. 855, (6) (1908) I. L. R. 30 mad. 201. 4 
(8) (1898) I. Ta B, 25 Calo, 778, (7) (1900) I, L. R, 81 All; 258. 
(4) (1905) L L., R. 80 Bom. 815 (8) (1907) 9 0. L. J. 50, 
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that the case before the Judicial Committee is not directly in 
point and after a careful consideration of the arguments which 
have been addressed to us on behalf of the appellant, we are 
not prepared to extend the application of the principle to a 
class of cases which the Judicial Committee had never under 
consideration. Lord Halsbury made two weighty observations 
of a general character in Quinn v. Leathem (1) which may be 
usefully remembered when an attempt is made to apply the 
legal principle deducible from a Judicial decision to a class of 
cases of an entirely different nature: " Every judgment must 
be read as applicable to the particular facts proved or assumed 
to be proved, since the generality of expressions which may be 
found there, are not intended to be expositions of the whole 
law but governed and qualifed by the particular facts of the 
case in which such expressions are to be found. A case is only 
an authority for what it actually decides. I entirely deny 
that it can be quoted for a proposition that may seem to follow 
logically from it. Such a form of reasoning assumes that the 
law is necessarily a logical code; whereas every lawyer must 
acknowledge that the law is not always logical at all.” (See also 
National Phonographic Company v. Edison Bell consolidated 
Phonographic Company (2). If we bear this observation in 
mind, it is obvious that the contention of the appellant reduces 


to the position that a Hindu reversioner is not entitled to 


appear in a probate proceeding because he does not possess a 
present alienable interest in the estate left by the deceased, a 
position for which, so far as we are aware, there is no authority, 
and, against which it was not disputed by the learned vakil for the 
appellant, werghty reasons may be assigned on principle. Similar - 
observations apply tothe cases of Davis v. Angel (3), Jn re 
Parsons (4), card v. Walker (5) and Zn re Ellenbrowgh (6). 
These cases no doubt point out the distinction between an 
interest that has arisen and is represented and an interest that 


. has not arisen and never may arise, but with regard to which 


there is a remote possibility that the event which has not 
occurred and upon which it is made to hang may hereafter 
occur, As was observed by Lord Westbury in the first of these 
cases an interest that has not arisen is properly not an interest, 
it is not a right; it is nothing more than a bare expectation of 
(1) (1901) A. C. 405 (506) (4) (1890) 45 Ch. D, 51 (56,80). 


(3) (1908) 1 Oh. 385 un (5) (1806) 3, Oh. D. 859 (880). 
(8) (1862) 4 Dejex F, & J, 524 (539). (6) 1908.) 1 Oh. D. 697, 
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a future right ; an expectation of a future interest or rather of a 
future event which may give an interest is not a thing which 
would justify a Court of equity in entertaining a suit at the 


instance ofa party having that and nothing more—a suit for ` 


construction of a will and for ascertainment and security of the 
future title. Similarly in the case of 7» re Parsons, Mr. Justice 
Kay examined, with reference to the provisions of the Married 
Women's Property Act of 1882, the meaning and scope of the 
phrase ‘contingent title’ and pointed out that a possible next-of- 
kin of a person who is supposed to die ata future time cannot 
properly be said to have a contingent title, as'in reality he had 
nothing more than an expectation of title, which was not 
recognised in law as any title at all. It does not follow, however, by 
any means that the interest which would justify the intervention 
of a person in a probate proceeding must be an interest of the 
description referred to in these cases. In fact Mr. Justice Kay 
referred to the deceision of Lord Eldon in Babaris Clarke (1), 
where the Lord Chancellor held that in proceedings in lunacy 
against an ancestor, the possible heir or next-of-kin is ‘permitted 
to come before the Court, on the principle that “the Court, 
ought to receive from the persons probably entitled, that assist- 
ance in the protection of the property which persons having 
such an expectant right will be likely to afford.” We are unable 
to hold that that the principle deducible from the authorties upon 
which reliance is placed on behalf of the appellant can be 
legitimately applied to proceedings for grant or revoeation of 
probate. Although a reversioner under the Hindu Law has no 
present interest in the property left by deceased, yet it is 
manifest that he is substantially interested in the protection or 
devolution of the estate. It is well-settled that a reversioner can 
sue to restrain waste Hurry Doss v. Rungunmoney (2). The 
reversioner can, if he makes out a proper case obtain an order 
for the appointment of a Receiver. Rao Kurun v. Nawab 
Mahomed (3). He can maintain a suit for declaration that an 
adoption by the female heir in possession is invalid. Gangopadkya 
v. Mohesh Chandra (4), Rant Ananda Koer v. Court of Wards (5). 
He can also sue for declaration that an alienation by the female 
heir in possession will not be operative beyond her lifetime. This 
has now been placed beyond the possibility of dispute by the 
(1) (1820-32) Jacob 589 (595.) (8) (1871) 14 M. I.A, 198. 
(3) (1851) Sev. 657. (4) (1869) 4 B. L, R. F, B, 9. 
(5) (1880) LB, 8I. A. 14. | 
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provisions of section 42 of the Specific Relief Act, illustrations (e) 
& (f) to which section show that such declaratory suits may be 
maintained. Besides it is manifest from the case of Abinash 
Chandra v. Harinath (1), that such a declaratory suit is maintain- 
able by a remote reversioner, who would take an absolute interest 
in the presence of the immediate reversionery heir who has only 
qualified rights in the estate ; and also, when the nearest rever- 
sioner has precluded himself from maintaining a declaratory action 
by his conduct or by omission to sue within the statutory period, 
aremote reversioner is entitled to maintain the suit. [See also 
Puttanna v. Ramkrishna (2), in which it was held that where on 
the death of the last male owner, leaving a widow, the properties 
belonging to him are claimed by devisees under a will alleged to have 
been left by him, the nearest reversioner in existence is entitled 
to sue for a declaration that the alleged will was invalid and 
did not bind his reversionary interest.] Our attention was invited 
to the case of Nobeen Chunder v. Bhobo Soondart (3), in which 
Mr. Justice Field appears to have beld that the test to be applied 
to determine whether a person possesses sufficient interest to 
entitle him to enter a caveat and oppose the grant of probate 
is whether the person can show that he is entitled to maintain a 
suit in respect of the property over which probate would have 
effect. It is not necessary for our present purpose to examine 
whether this test is of universal application or whether it may 


‘not require to be qualified. We only observe that the learned 


Judges who decided the case of Abhiram Dass v. Gopal Dass (4), 
expressed their dissent from the test formulated by Mr. Justice 
Field. Reference was also made in the course of the argument 
to the decision in Kishen Dat v. Satyendra Nath (5), 1a which it 
was held that a judgment-creditor of a person who, but for a 
will would receive the property by inheritance had sufhcient 
interest to entitle him to oppose the grant of probate. It is 
not necessary to express any opinion upon the question decided 
in this case, as it has no direct bearing upon the solution of the 
question, raised before us, nor is it necessary to examine the 
grounds of the dictum in Durgagati v. Saurabiui (6) in which it 
was held that a decision in a proceeding for revocation of probate 
commenced by a female reversionary heir would be binding upon 


the actual reversionary heir after her death. We feel no doubt 


0) (0904) L L. B. 82 Calo, 62 =. (4) (1889) LL. R 17 Oslo 48. 
(3) (1906) I L, R 80 Mad.196. — (5) (19801) I L. B. 28 Oalo, 441. 
(3) (1880) T, L. R. 6 Calo. 480. '(6) (1906) L L. B. 88 Calo, 1001 (1000.) 
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that for the reasons already given, the position ofa reversionary O1YTL.. 
heir under the Hindu Law in relation to the estate of the 1909. 
deceased is of such a character as to entitle him to be heard in Brindaben Chandra 
proceedings for grant or revocation of probate. We may further Baha 

point out that the view we take is supported by implication by Bi ara Baha 
the decision of the Judicial Committee in the case of Shama Paramanik, 


Charan v. KAhettermoney (1). In that case upon application for Mocherjos, T.. 
probate of the will of one Madhusadan caveat was entered by jai 
his widow. She afterwards withdrew her opposition and thereupon 
one of her daughters filed objection to the grant of probate. It 
was contended that as a reversioner, she had no interest in the 
estate left by the deceased and was consequently not entitled to 
be heard. This objection prevailed and an order for grant of 
probate was made as in a non-contentious proceeding. The 
daughter then appealed to this Court and her appeal succeeded. 
Khettermont v. Shyama Charan (2). The case was then 
remanded, and the question of the genuineness of the will was 
investigated in the presence of the daughter. The District Judge 
held that the will was genuine and granted probate. Upon 
appeal to this Court, that judgment was reversed, and probate 
was refused. The matter was then taken on appeal to tha 
Judicial Committee and the appeal was defended by the daughter. 
Their Lordships with full knowledge of the facts just stated, did 
not hold that the daughter had no focus standi, but considered 
the case on the merits and reversed the decision of this Court, 
It has now been contended by the learned vakil for the appellant, 
that the daughter as reversionary heir was not entitled to be repre- 
seated in the proceedings at all; it is a matter for surprise that 
this question should have escaped the counsel for the appellant, as 
well as the members of the Judicial Committee, two of whom at 
any rate (Lord Hobhouse abd Sir Richard Couch) had considerable 
experience of Indian law and might be assumed to have been quite 
familiar with the nature of the position and rights of a reversioner 
under the Hindu law. We may add that if the view put forward 
by the appellant were accepted irremediable injustice of the 
gravest character might be done to the reversioner. jt would be 
quite open to the widow, for instance, of a Hindu who had died 
intestate, to propound a forged will and. get probate thereof 
without contest. Under the will she might have absolute power 
of alienation or authority to take a son in adoption, and thus be 
placed in a position to deprive the reversioner of the estate to 


(1) (1999) L L B. 97 Oslo, 531. (8) (1904)-J. L. R, 31 Calo. 599, 
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which he would otherwise be legitimately entitled. We are 
not prepared, therefore, to put upon section 69 the narrow con- 
struction which we have been invited to place upon it by the 
learned vakil for the appellant. The grant of probate operates 
as a judgment fn rez; and as has been repeatedly pointed out 
in the English Courts it is of the utmost importance that such 
grant should be made after full opportunity to enter appearance, 
has been afforded to all persons who are likely to be affected by 
the grant. 

The principle which is followed in England in cases of this 
character is thus stated in a well-known work : 

" Any interest, however slight, and even, it seems, the bare 
possibility of an interest, is sufficient to entitle a party to oppose 
a testamentary paper. Thus where a testator disposed of all his 
personal estate by his will and gave his real estate, but none 
of his personal, to his brother's children, and by a codicil he- 
gave them pecuniary legacies, revoking the devise to them of 
the real estate which was of greater value than the legacies ; 
it was held that they might oppose the codicil alone, not- 
withstanding their only right to a share of the personalty 
was under it. Though a next-of-kin may as such oppose all 
the testamentary papers, he has not a right to oppose any 
particular one he may think fit; for some interest in it, 
however remote, is necessary." (Williams on Executors Vol. I 
page 245). This statement of the law is amply borne out by cases 
of the higkest authority. Kring v. Ash (1), Baskcomb v. 
Harrison (2), Crispin v. Doghiont (3) and Dixon v. Allison (4). In 
more than one of these cases, it was stated that the bare possibility 
of an interest was sufficient to enable a person to oppose a testamen- 
tary instrument. Substantially thesamerule has been adopted in 
the American Courts as consistent with the principles of reason and 
justice. Thus in the Encyclopedia of Pleading and Practice 
Vol. 16 pages 1009 and 1015, it is stated that a contestant must 
be a person interested, though his interest. may be very small 
and not entirely free from contingencies or doubts. Reference is 
made to the case of Dower v. Church (5) in which it was held 
that where the interest of the plaintiff in a bill contesting a 
will consists in his claim under an earlier will not probated, the 


(1) (1845) 1 Robertson 370, 4 Notes of oases 177, 

(2) (1849) 3 Robertson 118, 7 Notes of cases 375, 

(3) (1800) 2 Bw, & Tr. 17, ^ - (4) (1864) 8 Bw, & Tr, 573, 
.45) (1883) 21 V. Va 48. 
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Court will not try the validity of the former will, but it is 
sufficient if the contestant sets up a dona fide claim. 

It was contended by the learned vakil for the appellant that 
if a reversioner is held to be a person interested in the estate 
and entitled to intervene, every possible heir of the deceased 
would be entitled to claim similar rights, as it would be im- 
possible to draw the line of demarcation. We do not feel 
embarrassed by any such consideration. In our opinion there 
can be no doubt that the immediate reversioner is entitled to 
intervene, and if a question arises in future as to whether a 
remote reversioner is under any circumstances entitled to be 
heard, the principle laid down in Abinash Chandra v. Harinath (1) 
may afford a basis for solution. We must, therefore, hold 
that the first ground on which the decision of the District Judge 
is assailed can not be supported and must be over-ruled. 

The second ground upon which the decision of the District 
Judge is questioned is that the petitioner for revocation was 
not entitled to be heard upon mere assertion of his relationship 
with the deceased, but if at all, only upon proof of the alleged 
adoption. Now there can be no doubt that before a person 
can be permitted to contest a will, the party propounding has 
the right to callon him to show that he has some interest. 
Hingeston v. Tucker (a, Rakhamatullah v. Rama Ran (3). In 
the case before us, however, it is manifest from the proceed- 
ingsin the Court below that the question of the factum and 
‘validity of the adoption of the present respondent was not 
seriously challenged. No doubt the somewhat ambiguous 
statement in the original application for probate by the pre- 
sent appellant that Sureswar was the adopted son of Sobha- 
sunderi -does not create an estoppel. At the same time from 
the evidence already on the record, which we have examined, 
it is fairly clear that the status of Sureswer as an adopted son-has 
been prima facie established for the purposes of the present 
litigation. This evidence, which as already explained, was taken 
at the instance of the cousin of the deceased who had entered 
acaveat and questioned the adoption of Sureswar, is, in our 
opinion, sufficient to render further investigation needless in the 
course of the present proceeding. The second een taken on 
behalf of the appellant entirely fails. 

The third ground taken on behalf of the appellant does 


(1) (1904) 1. L BR. 83 Calc 62 (3) (1861) 2 Sw. k Tr. 696. 
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rot raise a, question of substance. The learned vakil for the 
appellant contended that when an application for revocation has 
been made and allowed under section 50 of the Probate and 


. Administration Act, probate ought not to be revoked and the 


petitioner called upon to prove the will in solemn form, but the 
question of revocation ought to be deferred till the petitioner 
had an opportunity to prove the: will in the presence of the 
objector. In support of this proposition reliance was placed 
upon the form of the order made in the cases of Brinda 
Chowdhraiu v. Radhica  Chewdhrain (1), Elokeshi vw. Hurri 
Prosad (2) and Prem Chandy. Sarendra Nath (3) The cases 
upon which reliance 'is placed, however, do not support the 
contention of the appellant. In our opinion the proper order: to 
maké in a case of this description is to allow the application 
under section so if good grounds are established for revocation of 
the probate, “and to recall the probate before the . propounder is 
called upon:to prove the will in, the presence of the objector. 
On.an examination of the record in the present case it appears 
that the probate has not only been re-called but also cancelled. The 
cancellation appears to bave been due to an oversight and will 
not stand in the way of re-issue of the probate, if the will is 
ultimately established. But we must hold that when the learned 


.. District Judge found that the probate ought to be revoked, he 


rightly re-called the probate which had been granted. Weare 
further of opinion that the propounder ought to be called upon 
to prove the will in solemn form in the presence of the objector, 
as the case cannot be allowed to remain pending for an indefinite 
length of time. i | 

It was faintly suggested at one stage of the argument -that 
the applicant for probate was not entitled to apply for revocation 
under section so ofthe Probate and Administration Act, as 
although no citation was issued upon him, he had full knowledge 
of the proceedings and was consequently -debarred from 


.caiming.any assistance from the Court upon the, principle of 


‘the decision, in Brinda Chomdhrais v Radhika ChomdArasm (1), 


and Nistariny v. Brakmomoyi (4). The answer to this argument 


however is obvious. The applicant for revocation was at the 

time :an infant ‘and as pointed out in the cases'of Rebello 

v. Rebello (5) and  SÁoroshibala v. Anando Moyes. (6) 
(1) (1885) I. L. R. 11 Oalo. 499 (4) (1890) I, L. R. 18 Calc, 46, 


(3) (1908) 7 O. W. N. 450. (5) (1807) 3 C. W.N.- 1000, 
(3) (1904) 9. 0. W. N. 100... (6) (1908) 12 O. W. N, 6. 
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he ought to have been represented by a guardian adhiem other 
than his mother who had joined in the application for probate, 
and citation ought to have been issued upon such guardian. The 
respondent is consequently entitled to ask for revocation of the 
probate. All the grounds urged in support of Appeal No. 3 of 
1909 fail and this appeal therefore must be dismissed with costs. 
We assess the hearing fee at 20 gold mohurs. 

Appeal from order No. 82 of 1909 is directed against the 
order of refusal of the District Judge to appoint an administrator 
pendente lite. His refusal is based on the ground that there was 
no pending proceeding before him, and ‘that the widow. was 
quite competent to manage tbe estate. It is manifest however 
that the effect of the revocation of the probate was to revivé the 
original proceeding for the grant of probate and it would be quite 
competent therefore to the Court to make an order under 
section 34 of the Probate and Administration Act. As was observ- 
ed in the case of Bellew v. Bellew (1), the Court of probate would 
grant administration pendente lita in all cases where the necessity 
for the grant is made out ; and this is so because while the suit 
is pending, there is no one legally entitled to receive or to hold 


the assets or to give discharges. In the case before us, it is not. 


disputed that various suits are pending in different Courts and 
the estate is of considerble value and extent, for the preservation 
of , which proper arrangement ought to be made. We therefore 
set aside the order of the District Judge and appoint the widow 
to be administratrix pendente ltte, on condition that she furnishes 
4 bond for Rs. 20,000 and that her father, the present appellant, 
do stand surety in the sum of Rs. 10,000. Upon failure to carry 
out this order the applicant for revocation wil be at liberty to 
apply for further orders. This appeal is therefore decreed, but 
there will be no separate order for costs. 

Rule No. 857 of 1909 which was for the appointment of an 
administrator during the pendency of these appeals will be 
discharged without costa. : 

(1) (1885) 4 Sw. & Tr. 5S, 
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Probate— Will— Codicti—-Sound disposing mind—Onus probandi—Conolusions 
af fact — Wiinsssos—J udges. 


The o»ws of proving that the testator was of sound disposing mind at the 
time when he executed a Will or Oodloll, is on the person, who propounds the 
Will or OodicilL 

It is always difficult for Judges who have not seen and heard the witnosscs 
to refnse to adopt the conclusions of fact of those who hare, but that difficulty 
is groatly aggravated where the Judge who heard them has formed the opinion, 
not only that their inferences are unsound on the balance of the probability 
against their story, but that they are not witnesses of truth. 

Coghlan v Cumberland (1) referred to. 

Appeal from an appellate decree of the High Court of Judi- 

" cature at Madras, dated the 17th January, 1906, reversing a ` 
decree made on the 8th February, 1905, by Mr. Justice Boddam, 
sitting on the Original Side of the said High Court. 

“On the 25th April, 1904, the respondent applied to the 
High Court of Judicature at Madras for probate of the Will and 
Codicil thereto dated respectively the 11th and 18th October, 

1905, of one Tiruvengada Mudaliar, who died without issue at 

Madras on the 1oth February, 1904. The appellant, who was 
the brother of the testator, opposed the application for probate. 
On the 8th February Mr. Justice Boddam held that the testator 
was not at the time of the execution of the said Will and Codicil 
of sound disposing mind and dismissed the respondent’s applica- 
tion for probate with costs. As regards the onus proband: and 
the essentials of "a sound and disposing mind” the learned 
Judge said as follows :— 

“ The onus probandi lies in every case upon the party pro- 
pounding the will, and he must satisfy the conscience of the 
Court that the instrument so propounded is the last will of a 
free and capable testator. This must be done by proof of capacity 
and the fact of execution from which the knowledge of and 


(1) (1808) 1 Ch 708, 
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assent to the contents of the instrument are, in — Cases, P. 0. 
assumed. 1909. 

"In Cleare v. Cleare (1), Lord Penzance says, "I hold it to hunnun 
be clear, since the careful decision in Sutton v. Sadler (a), that R 
in all cases, whether through the medium of a presumption Manika Kudlik. 
unrebutted, or of positive evidence to that end, the party who E 


puts forward a document as the will of a testator, must establish 
the fact that the testator was competent to make a wil when 
he executed it. This competency forms part of the proposition 
that the will was made. For if there is no competency, no 
testable capacity, there can be no will. We are of opinion that 
'the testator's knowledge of the contents of his alleged will stands 
upon the like footing. That he knew and approved of the con- 
tents is a proposition implied in the assertion that a will was 
made by him." It must be proved that he knew and approved 
of the contents and that the Will was made by him. "For if 
a man were to sign a paper of the contents of which he knew 
nothing, would be no Will; Zasis/om v. Stobre (3). 

“That the testator did know and approve of the contents 
of the alleged will is therefore part of the burden assumed by 
every one who propounds it as a Will." 

“Then as to what constitutes "a sound and disposing mind” 
in Harwood v. Baker (4), the Judicial Committee says. ‘' Their 
Lordships are of opinion that in order to constitute a sound and 
disposing mind, a testator must not only be able to understand 
that he is by his Will giving the whole of his property to one 
object of his regard but that he must also have capacity to 
comprehend the extent of his property and the nature of the 
claims of others whom by bis will he is excluding írom all 
participation in his property ;" and later on their Lordships say, 
“The question is not whether Mr. Baker knew when he was 
giving all his property to his wife and excluding all his other 
relations from any share in it, but whether he was at that time 
capable of recollecting who those relations were, of under- 
standing their respective claims upon his regard and bounty, and 
of deliberately forming an intelligent purpose of excluding them 
from any share of his property.” If he had not the capacity 
required, the propriety of the disposition made by the will is a 
matter of no importance, If he had it, the injustice of the 
exclusion would not affect the validity of the disposition, nous 
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the:justice or injustice might cast some light upon-the question 
of his capacity.” That is the law as laid down in a case which 
bas been affirmed in the Privy Council. I'take it that that is 
the law by which I am bound. J have therefore to determine 
what was the capacity of the decéased man at the time of the 
execution of these two documents, one of the 11th, and the 
other of the 18th, October 1903." 

Against that decree the respondent appealed, and on the 
17th January, 1906, the Court of appeal, decided that the 
testator was of sound disposing mind on the r:th and 18th 
October 1903, and made a decree reversing the decree of Mr. 
Justice Boddam, and admitting the said will and codicil to probate. 
- . Against the last mentioned decree the appellant appealed 
to His Majesty in Council, 

Str Robert Finlay, K. C, and Mr. De Gruyther, K. Ca -for 
the appellant, referred to the Indian Registration Act, section 63 
and Barry v. Butlin (1), and submitted that the burden of 
proving that the testator was of sound disposing mind was on 
the respondent, that the evidence on record was not sufficient 
to establish that the testator was of sound disposing mind at 
the time of the execution of the will and codicil on those dates, 
that the respondent failed to discharge the onus put on him, 
and that it had not been proved that the said will and codicil 
were executed by a free and competent testator. Ai 
~- Mr. Arthur. Cohen, K. C., and Mr. Kenwortky Brown, for 
the respondent, referred to the Indian Registration Act, section 71 
and Sajid Ah and Wajid Ali v. Ibad Ali (2), and submitted that 
the evidence established, as held by the Court of appeal, that 
the testator was of sound disposing mind atthe time of the 
execution of the said will and codicil, and that he executed the 
said will and codicil having a sound disposing mind. 

Sir Robert Finlay, £. C., in reply. 

The judgment of their Lordships was delivered by 

Lord Collins.—This is an appeal from an appellate decree 
-of-the High Court of Madras reversing a decree of Boddam, J., 
sitting on the Original Side of the High Court, who dismissed an 


‘application by the plaintiff (the present respondent) for probate 


of a will purporting to have been executed by one Thiruvengada 
Mudaliar on the 11th October, 1903, and.a codicil thereto of the 
-18th October, 1903. 


(1) (1888) 3 Moo. P, C. 480. < 
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The only issues were :— 

I. Wasthe testator, when he executed the will of the 
11th October, 1903, of sound disposing mind ? 

a. Was the testator, when he executed the codicil of the 
18th October, 1903, of sound disposing mind ? 

The onus was admittedly on the plaintiff, who propounded 
the will and;codicil, to make good the affirmative in each case. 

The learned Judge, who heard and saw the witnesses, held 
that he had entirely failed to do so. 

The Court of appeal, who suffered under the disadvantage of 
neither seeing nor hearing the witnesses, nevertheless held that 
the ozws on the plaintiff had been discharged, and admitted the 
will and codicil to probate. 

It is not disputed that the learned Judge correctly laid 
down for his own guidance the essentials of “a sound and 
disposing mind." For reasons which he gives, he was unable to 
place any reliance on the persons called who were present on 
the 11th October at the signing of the will, except the native 
doctor, who was one of the attesting witnesses. This gentléman's 
evidence, a great part of which is set out in the judgment, 
entirely justifies, in their Lordship's opinion, the view taken by 
thelearned Judge, that it left the omss on the plaintiff quite 
undischarged, with the necersary consequence that, in the 
absence of other reliable evidence, the learned, Judge had.-no 
alternative but to dismiss the application. Certainly no other 
medical evidence was forthcoming sufficient to turn the scale. 
Dr. Browning, the only other medical witness, had declined to 
see the testator with a view to witnessing his will, and loi 
in evidence :— 

If what they say is true, that he had an attack of. "m 
on the 3rd, I should think it doubtful if he could have dictated 
a will like that [r.«. of the 11th kna I am not prepared to 
say he could. 

As to the attack of apoplexy, there can be no poesible dahi; 
for it was not disputed at the trial. - As.the result, therefore, of 
the medical evidence the onus. is very far from shifted. The 
chief point made by the Court of appeal against the decision of 
the Trial Judge is that he confounded physical with mental 
incapacity. ^ * But, in their Lordships’ opinion, there is no suffi- 
cient foundation for this imputation, It really arises from the 
fact that the learned Judge dwelt upon the proved physical 
infirmities of the testator in limb and speech as entirely discre- 
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diting the account given by the .plaintiff and the witness 
Strinivasa Chariar of what took place on the rith and 18th 
October, a conclusion which, in their Lordships’ opinion, was 
entirely just. No doubt it is always difficult for judges who have 
not seen and heard the witnesses to refuse to adopt the conclu- 
sions of fact of those who have (see the observations of Lindley, 
M. R. in Coghlan v. Cumberland (1), but that difficulty is greatly 
aggravated where the Judge who heard them has formed the 
opinion, not only that their inferences are unsound on the 
balance of probability against their story, but that they are not 
witnesses of truth, and that was the inference which Boddam, 
J., drew with regard to some of the material witnesses for the 
plaintiff in this case. 

The Court of appeal seem to have attached some weight to 
a suggestion that the testator was on bad terms with his brother, 
his nearest male relative and heir. But this suggestion is 
displaced by the letters which were produced, showing the 
affectionate terms on which they corresponded. 

The Court of appeal also seem to attach too much weight 
to the fact that the defendant's vakil advised that formal noticé 


‘should be sent to the testator shortly before his death, deman- 


ding a disclaimer of interest in certain arrears of rent -in respect 
of property which had fallen to the defendant's share on a 
family division. Even if the- defendant appreciated its signi- 
ficance, it was no more than an attempt under the advice of his 
lawyer to cure a technical blot as a measure of precaution in a 
legal process. `, : 

- Their Lordships are of opinion that UN J., was right 
in holding that the plaintiff had failed to a BR the burden 
of proof. 

They wil therefore humbly advise His Majesty that the 
appeal should be allowed, the appellate decree of the High Court 
set aside with costs, and the decree of Boddam, J., restored. 

The respondent wil! pay the costs of the appeal. 

Mr. Douglas Grant—Attorney for the Appellant. 


Messrs. i a Walker and Shebkard.—Solicitors for pne 
Respondent. s ; 


JiM, P. , Á l pe allowed. 


(1).{ 1888) 1 Oh, 706 
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Present: Lord Macnaghten, Lord Dunedin, Lord Collins, Sir . 
Andrew Scoble and Str Arthur Wilson. 


THE SECRETARY OF STATE FOR INDIA IN COUNCIL 
v. 
THE INDIA GENERAL STEAM NAVIGATION AND 
RAILWAY COMPANY LIMITED. 


[ON APPEAL FROM THE HiaH CouRT OF JUDICATURE AT FORT 

WirtLAM IN BENGAL] l ] 

The Land Acgwirilon Aot (I of 1894)—UConpesaation—Award mado by the 
Special Judge—Appeal—Preeedure adopted by the High Covrt. 

Where, on appeal from an award made by the Special Judge ina case 
arising ont of proceedings under the Land Aoquisition Aot (I of 1894), the 
High Court reviewing the earlier awards and oomparing the prices realized 
on sales of land in the neighbourhood, having regard to the speoial advantages 
of, and drawbecks to, their respective situations, and having heard the evidenoe 
oflexperta on both sides came to the conclusion that the total compensation 
due to the claimants ought to be increased, their Lordships affirmed the deoig on 
of the High Court, i 

Appeal from a decree of the Higb Court of Judicature at 
Fort William in Bengal (Rampini and Mookerjee JJ.) dated the 
11th April 1906, varying a decree of the Special Land Acquisi- 
tion Judge of the 24-Pergunnas, dated the 11th January 1905. 

The facts of the case material to this report are set out in 
their Lordships’ judgment below. 

Mr. Arthur Cohen, K. C, and Mr. De Giuyther, K. C, 
Mr. A. M. Dunne, with them, for the appellant, referred to the 
Land Acquisition Act (I of 1894) sections 11, 15, 18, 19, 23 and 
24. The High Court admitted a judgment in another Land 
Acquisition case, but the judgment was no evidence of itself in 
the present case on the issue of the value of the land in question. 
The High Court proceeded on an erroneous principle in adopt- 
ing as the basis of its valuation the value put in previous Land 
Acquisition proceedings between different parties in connection 
with an entirely different plot of land, irrespective of and 
without regard to essential elements of dissimilarity in regard to 
area, locality, and special and peculiar advantages. The plot of 
land covered by the said judgment had no features in common 
with the land in question which could form the basis of com- 
parison between the two in estimating their respective values. 
The principles of valuation are laid down in sections 23 and 24 
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of Act I of 1894, and under section 23, the Court shall take into 
consideration the market value of the land at the date of the 
publication of the declaration relating thereto under section 6 
of that Act; Secretary of State for Foreign Affatrs v. Charles- 
worth Piling & Co. (1). The fairest and most favourable princi- 
ple of compensation to the owners is: What is the market 
value of the property, not according to its present disposition, 
but laid out in the most lucrative and advantageous way in 
which the owners could dispose of it: Prem Chand Burral v. 
The Collector of Calcutta (2). That case was decided when the 
Land Acquisition Act (X of 1870) was in force, but the principle 
there laid down has since been adopted in Act I of 1894. The 
High Court erred in discarding the scheme of the Special Judge 
in ascertaining the value of the land on a rental basis, and 
ignored the fact of his special knowledge in connection with 
such valuation. 

Sir Robert Finlay, K. C, (Sir Alfred Cripps, K. C, and 
Mr. Kenworthy Brown, with him) for the respondent, referred to 
Esra v. The Secretary of State for India in Council (3), and 
submitted that the procedure adopted by the High Court was 
right, and that the amount of compensation decreed was not 
excessive. 

Mr. Cohen, K. C., replied. 


The judgment of their Lordships was delivercd by 


Lord Collins :—This is an appeal against a decree of the 
High Court of Judicature at Fort William in Bengal, dated the 
11th April, 1906, and madein Appeal No. 58 of 1905, which 
varied the decree of the Special Land Acquisition Judge of the 
24 Pergunnahs, dated the 11th January, 1905, and made in Land 
Acquisition Case No, 200 of 1903. 

The question relates to the amount of compensation payable 
to the owners of certain land on the left bank of the Hooghly, 
near Calcutta, which has been acquired by the Government of 
Bengal under Act 1 of 1904 for the purposes of the Port 
Commissioners of Calcutta. ` . 

The respondents to this appeal were owners of some portions, 
and lessees of other portions, of the land in question. 

On the 12th June, 1903, an award was made by the Land 


(1) (1801) L. R. 28 I. A. 131, at pp. 180 and 141. 
(2) (1876) I L. R. 3 Oulo. 108 at p 108. 
(B) (1905) L. R. 82 |. A. 9. 
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Acquisition Collector under section 11 of the said Act of 1894, 
in which he assessed the compensation payable to the parties 
interested in the said premises at a sum of Rs. 757,024. 12. 9. 

The claimants (respondent) filed a petition of objection to 
the said award and required the matter to be referred by the 
Collector for the determination of the Civil Court. The matter 
accordingly came in due course before the Special Judge of the 
24 Pergunnahs appointed to hear and determine cases arising 
out of proceedings under the said Act, who allowed a sum of 
Rs. 54,594. II. 11 in addition to the “sum awarded by 
the Collector. 

Against this decision the claimants appealed to the High 
Court. That Court, ina very careful judgment reviewing the 
earlier awards and comparing the prices realized on sales of land 
in the neighbourhocd, having regard to the special advantages 
of, or drawbacks to, their respective situations, and having heard 
the evidence of expeits on both sides, came to the conclusion 
that the total compensation due to the claimants ought to be 
increased to the sum of Rs. 1013,591. 8. 

It seems to their Lordships that there is no question of 
principle involved in this appeal. In fact, the main argument 
of the appellant is a practical denial of the right of the High 
Court to review the findings of the Special Judge, whose great 
experience in such cases, they suggested, ought to outweigh all 
other considerations. Indeed, when one comes to close quarters 
with their objection to the decision, it seems to resolve itself into 
no more than this, that the Court gave undue weight to the 
prices paid on the sale of a particular piece of land in the vicinity 
as affording a guide to the compensation to be awarded in the 
case before them. It is by no means clear to their Lordships 
that there is any good ground for this suggestion. 

Their Lordships will therefore humbly advise His Majesty 
that this appeal should be dismissed. 

The appellant will pay the costs of the appeal. 

Solicstor, India Office.—Appellant’s Solicjtor. 

Messrs. Morgan, Price and Co.—Respondents! Solicitors. 


J. M. P. Appeal dismissed. 
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PRESENT : Lord Atkinson, Lord Collins, Sir Andrew Scoble and 
Str Arthur Wilson. 


ABHIRAM GOSWAMI MOHANT AND ANOTHER, 
vU. 


SHYAM CHARAN NANDI AND OTHERS. 


[ON APPEAL FROM THE HicH Court OF JUDICATURE AT FORT 
WILLIAM IN BENGAL. | 


Debattar Propsrty— Proof of endowment—Grant, ambiguous, terms of—Pro- 
coeds of land used for the support of am idol—Power af the Mohunt to 
alienate debottar property—His power to grant a mokarari potiak er 
permanent loase— Operation af such a leases when grantad—Consiruction 
of statutes of limitation—Limitation Ao (XV of 1877), Boh. II, 
Art, 134 and Seo 10—" Purchased for a valuable omstderation,” moaning 
of-— Whether læses of a woharares pottah on a permanent lease tr a 
purchaser under Art, 134— Purohaser under Art 184, ‘ 


The mere fact of the proceeds of any land being used for the support o! 
an idol may not be proof that those lands formed an endowment for the 
purpose, but it is a fact that may well be taken into consideration when the 
intention of the founder has to be gathered from an ancient document expressed 
in ambiguous terms. 

Muddun [Tall v. Komul Bibeo (1) referred to. 

A grant of a mouxah was made "by way of lakhersj debottar" to a 
mohunt in 1787, and it was perfectly clear from the evidence in the case that 
the donee reoel ved the gift as a gift for the service for the partioular idol whose 
shebalt he was, and that the income of the mourah had ever since been entirely 
appropriated to that service. In 1860, the then mohsnt, describing himself 
as " Brittibhog! bolder of debottar” granted a mokarari pottah, or permanent 
lease of tho mousah which was therein described as “ my long standing ancestral 
lakheraj debottar property endowed for the service of the deity :" 


Held, that the mouxah was debottar property in the mense of having been 
dedicated to the worship of the idols represented by the grantee-mohunt. 

The power of the mohunt of the endowment for the time being to alienate 
debottar property is like the power of the manager of an infant heir, limited to 
onses of unavoldable necessity, and apart from such necesslty, to areate a now 
and fixed rent for all time, though adequate at the time, in leu of giving the 
endowment the benefit of an augmentation of a variable rent from time to 
time, would be & breach of duty in the mohunt, 

Promano Kumari Debya v. Golab Ohand (2) and Makaranse Shi dsssouros 
Dobia v. Alothooranath Ackarjo (8) followed. 

Konwar Doorganath Hoy v. Ram Chunder Sex (4) referred to. 

A moharari pottak or permanent lease granted by the mohunt of the 
endowment for the time being, on the most favourable .oonstruotion, enures 
only for the life-time of the grantor, 

(1) (1867, 8 W R 43. m (3) (1875) L. R. 3 L A. 145. 


(8) (1860) 18 K. 1 A. 270 at p. 
(4) (1876) L B. £I. A 52. 


Vor. X.] PRIVY OOUKOLL. 


Statutes of Limitation, like all others, ought to receive such construction 
as the language, in its plain meaning Imports. 

Lwokmoo Buhsh Hoy v. Ranjeet Ram (1) followed. 

The operation of Art. 184 of Sch, IL of the Indian Limitation Act (XV 
of 1877) is controlled by section 10 of the Act. 

The words “purchased for a valuable consideration,” in Art, 184 of the 
Indian Tamitation Act, mean that the ownership of the property sold has been 
&beolutely transferred from the vendor to the purchaser in consideration ofa 
price paid or seoured by the purchaser to the vendor. 

The lesmseo of a mohkarari potah or permanent lease is not a purchaser 
under Art. 184 of the Indian Limitation Act, under which the purchaser must 
be the purchaser of an absolute title, 

Kaly Dass Ahiri v. Mowmohini Dasses (2) approved. ` 

Shana Oharan Nandi v. Abhiram Goswami (B) reversed, 


Appeal from a judgment and decree of the High Court of 
Judicature at Fort William in Bengal (February, 17, 1906) 
reversing those of the Court of the Subordinate Judge of Man- 
bhum. 

For a report of the judgment of the High Court, see Shama 
Charan Nandi v. Abhtram Goswami (3). 

Mr. De Gruyther, K. C., (Mr. G. E. A. Ross, with him) for 
the Appellants. If it had been intended that Gorfalbari was to 
be the personal property of the Mohunt, there would have been 
some provision for succession. But absence of such a provision 
shows that the gift was to an idol, which is a corporation sole, 
and does not require any provision relating to succession. This 
view is confirmed by a reference to the possibility of dispossession 
by the grantor in the sanad. "The best evidence as to whether 
the property is endowed or private is the way it has been treated 
from 1787 up tothe present time. Evidence shows that it has 
always been treated as endowed and not as private property. 
For the meaning of *' Debuttar " and “ Brahmattar " see Glossary 
of Revenue and Judicial terms, by H. H. Wilson, pp. 134 & 93. 
If the gift had been to the. Mohunt personally, the property 
would have been called " Brahmattar," and not ‘ Debuttar," 
which is used when the gift is meant for the idol. © l 
. A Mohunt cannot, in the absence of justifying circumstances 
grant a permanent lease, as here, which creates a fixed rent for 
all time : Seena Pena Reena Seena Mayandi Chettyyar v. Chokka: 
lingam Pillay (4). 

(1) (1878) 18 B. L. R (P. O,) 177 at p. 183. 
(3) (1807) I. L. B. 21 Galo 44) at p. H7. 

(8) (1996) L L. R. 88 Calo, 611 ; 8 O. L, J. 808. 
(4) (1904; L. B, 81, L A, 88. 
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The suit is not barred by limitation. Lease executed by 
Pranananda is dated February 6,1860. He died in 1891, and 
was succeeded by Raghabananda, who died on June ro, 1900, 
when his minor son Abhiram succeeded him. The suit was 
btought on September 29, 1904. The utmost that could be 
said of the lease is that it is good for Pranananda's life. Time 
to bring the suit to recover the property would commence to 
run from the date of his death. His successor Raghabananda 
was insane from before the time of the death of his father, and 
continued so until the time of his death. Raghabananda’s 
successor, the plaintiff, was still a minor when the suit was 
instituted. > 

The High Court held that even if the property were debuttar, 
the suit was barred by limitation, because thé mokarari lease 
of 1860 was a purchase fro lanto of the property, and the lessee 
became a purchaser within the meaning of Art. 134 of the 
Indian Limitation Act (XV of 1877). The question, therefore, 
is whether ‘purchase’ in Art. 134, applies toa ‘lease’ or a 
' mortgage ! from the trustee or mortgagee. 

[LORD ATEINSON referred to Art. 136]. 

Mr. De Gruyther referred to Art. 137 and continued : It is 
submitted that ‘purchase’ there means an absolute purchase, 
and does not apply to the lease in the present case. ‘ Purchaser,’ 
in section 5 of the Limitation of Suits Act (XIV of 1859) has 
been held by this Board to mean a purchaser of an absolute title, 
and not a purchaser of a mortgagee’s interest: Rada Nath 
Doss v. Gisborne & Co. (1). Article 134 is controlled by section 
10 of the Indian Limitation Act. The High Court has held that 
Ananga Mohini, the lessee, is an assignee for valuable consideration, 


‘and the suit is barred because it was not brought within 12 years 


from the date of the lease. But it is submitted that the lessee 
was not a purchaser at all, whether dona fide or otherwise, and 
that time is no bar under that section. Reference was also made 
to section 10 of the Indian Limitation Act (IX of 1871). Article 
144 does not apply, because the defendants have held undera 
lease and paid rents. A tenant cannot, as a rule, prescribe 
against his landlord. In the case of a void lease, if any rent had 
been reserved and received, it would have created the legal 
relation of a tenancy from year to year, and the statute of limi- 
tations could not have run. Zhe President and Governors of 


(1) (871) 14 M. L, A. 1. 
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Magdalen Hospital. Knotts (1) and The Ecclesiastical Commis- 
stoners v. Merral (a). 

A contrary view is taken in the Attorney General v. Davey 
(3) which however, was decided many years before those two 
cases. The case of Gnanasambanda Pandara Sannadki v. Velu 
Pandraram (4), where the office was in controversy, does not 
apply. It was governed by art 124, and no question as to the 
construction of Art, 134 or section 10 of the Limitation Act arose. 
Itis submitted that the present case is governed by section Io 
of the Limitation Act, and even if it is not, as the respondents 
were lessees and not purchasers in fee, and had paid rent, the 
case is saved from the operation of the statute of Limitations, 
Reference was also made to section 53 of the Transfer of Pro- 
perty Act, (IV of 1882). 

The lease of November 2, 1896, is alleged to have been 
executed by Raghabananda, the eldest son of Pranananda and 
three others. The latter had no interest, and Raghabananda 
was a lunatic. The High Court says that it is not satisfied that 
he was insane on November 2, 1896. But every witness says 
that he was continuously insane during the whole period from 
some two years before the death of Pranananda until his own 
death in 1900, It is submitted that this lease is invalid. 

The High Court says that having regard to the provisions of 
section 53 of the Civil Procedure Code (Act XIV of 1882) the 
amendment of the plaint should not have been allowed. But it 
is submitted that it was properly allowed, and that the amend- 
ment affected neither the merits of the case nor tht jurisdiction 
of the Court, and consequently the decree should not be 
reversed or substantially varied on the ground of the irregular- 
ity of the order of amendment. (Civil procedure Code 
section 578.) 

It is contended that the lease of 1860 gave rights to the 
sub-soil or to the minerals. But this mokarrari lease is for the 
purpose of cultivation. There are two translations of this lease 
on record. In one the words are, “all rights and incidents 
subsisting all along and all things appertaining to the said mouzah," 
and inthe other, "all rights of various kinds." It is contended that 
the minerals are included in these words, But general words, 
although introduced «for the purpose of sweeping into the 


(1) (1897) L, B. á App. ca. 834, per Lord Belborne. 
(3) (1869) L R. 4 Ex. ca, 102, at p. 160, 
(8) (1859) 4 De Gex and Jones, 180. (4) (1899) L. E. 27 L A, 69, 
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assurance every thing which has been omitted by mistake, 
apply prima facie only to things ejusdem generis with those 
especially enumerated: Crompton v. Jarratt (1). Here rights 
actually enumerated are the rights of profits arising from culti- 
vation, and the words relied upon mean all rights, which pass 
under an ordinary agricultural lease. It is not suggested that. 
under the Bengal Tenancy Act, all the provisions of that Act 
would apply to them under secticn 4 of that Act. The lease was. 
granted before the passing of the Bengal Tenancy Act, and isa 
mokarari lease granted under section 2 of the Bengal.Rent 
Act (X of 1859) udder which every tenant was entitled to 
receive a pottah, The lease excludes 5 bigahs, and if the rights 
to minerals were included to pass under it, such rights would 
have been apportioned in respect of the land excluded. The 
second lease of 1896 relating to the excluded land is drawn up 
in quite different terms. It carries a high rental, and grants 
rights to minerals specifically, Ifthe rights to minérals were 
included in thelease of 1860, they would have been mentioned 
specially in the lease of 1896. 

[Lord Atkinson: Are the respondents successors a the 
original grantee ?] 

Mr. De Gruyther, Yes. my Lord, for the meanings of 
the Bengali terms in the lease reference was made to A Glossary 
of Judicial and Revenue terms, by H. H. Wilson. 

Mr. Robert Finlay, K. C, (Mr. H. Cowell, with him) 
for the respondents Shyama Charan Nandi, and the Barakar 
Brick and Tile Syndicate Company, Cned: The sanad of 
December 23, 1787, does not appear old and genuine. The word 
debuttar is used in two senses : (a) where the property is solemnly 
devoted to an idol, entered as such in the Collector's books, with 
sebaris appointed (4) in the sense of being J/akhera7, in which 
case it passes every day in putnee and pottah, and by mortgage : 
Kunwar Doorganath Roy v. Ram Chunder Sen (a). “Here the 
sanad isa grant to the Mohunt personally. It contains no pro- 
visions as to endowment and succession. "There is no name of 
the grantor, It is not a grant to an idol, but is a grant to an 
individual, not as a trustee, but for his own use. It is submitted 
that the property is not debottar : Kunwar Durganath Roy v. 
Ram Chunder Sen (2), Moharanes Brojoseondery Debia v. Ranee 
Luckmee Koonwaree (3) and Mayne on Hindu Law and Usage, 

(1) (1885) L, R, 80 Oh. D. 298 (3) (1876) L. R. 4 I, A, 52 at p. 54. 
(2) (1873) 15 B, L, B, 178. 
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"th Ed. pp. 582 and 585, sections 437 and 439. There must be 
express words of dedication, but they are absent here. It simply 
"says, "By bestowing blessings on us you do enjoy, &c.” Itis 
contended that there are no words of limitation here. But 
according to Mr. Mayne a grant without words of limitation 
conveys an estate of inheritance. It is submitted that the 
property here is debuttar, asthe sanad itself says, in the sense 
of lakheraj, in wbich sense it would pass under the mokarrari 
pottah. Mokarrari pottah in the present case passes the whole 
of the grant subject to the payment of arent. Itis a perpe- 
tual lease descendible to children, grand-children and so on, and 
is a conveyance subject to a rent. It is like a tenure in fee, 
common in Lancashire and some other parts of England. 

[LORD ATKINSON: Common form in Ireland is a conveyance 
in fee subject to a rent. ] 

Terms of an instrument and the circumstances under which 
it was made might show that the grant was perpetual: Zoolsh? 
Pershad Singh v. Rajah Ram Narain Singh (1). The deed here 
says "on payment of said rent to me (the grantor) . , . you 
(the grantee) and your sons, and your sons'sons and others in 


succession do continue to hold and enjoy."—That shows that an - 


estate of inheritance was given. A mokarrari tenure granted in 
perpetuity cannot be resumed by the grantor, even if the grantee 
dies without leaving heirs: Mirsa Himmut Bahadur v. Sooneet 
Kooer (2). In a case where the grantee of a mourasee grant by a 
wife during her husband's prolonged absence, entered into and 
remained in possession for upwards of 12 years, it was held that 
the position of the grantee was not that of a lessee, and that his 
possession (although in its inception an act of trespass against 
the husband) having continued for upwards of 12 years had 
perfected his title to the lands: Bejoy Chunder Banerjee v. 
Rally Prosunno Mukerjee (2). The lease here is a ‘ purchase for 
a valuable consideration' within the meaning of those words 
in Art. 134 of the Limitation Act. It is also an assignment for 
valuable consideration, and that the statute of limitation applies . 
Indian Limitation Act, section ro. The statute begins to run, 
if there is a purchaser or an assignment for value, and the time 
runs from the date of the deed, and not from the appointment of 
the succeeding Mohunt : Gnanasambada Pandara Samnadhi v. 


Velu Pandaram (4). It is submitted that the suit as far asit, 


(1) (1885) L. R. 13 I. A, 206 at p. 214. (2) (1871) 15 W. R. 549, 
(8) (1878) 1. L. R. 4 Calo. 827 at P. 830. 
(4) (1898) L., B, 37 L A, 00 at p. 76, 
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relates to the-lease of 1860 is barred: Ram Kanai Ghosh v. 
Rajah Sri Sri Hari Narayan Singh Deo Bahadur (1). 

As to the effect of rent reserved and paid under a mokarari 
lease, the case of the President and Governors of the Magdalen 
Hospital v. Knotts (2) was relied on, but the decision in that case 
is in favour of the respondents’ contention. What is relied on 
is Lord Selborne’s dictum. 

[Lord ATKINSON: That case is different from yours, There 
the lease was void at the beginning. ] 

Str Robert Finlay : It is submitted on the authority of the 


Attorney-General v. Davey (3), and the President of the Magdalen 


College v. The Attorney-General (4), that the present suit is 
barred by the Statute of Limitations. 

It is contended that the lease of 4860 would not pass the 
rights to minerals under it. But the land is required to be used 
for making bricks. The right of removing the surface is exer- 
cised. But the construction of the lease would carry the nght 
to minerals such as coal, iron, &c. The nature of a mokarrari 
lease is a conveyance in fee. Such a conveyance carries all 
rights, whether surface or under-ground. The words “my 
ancestral” imply that the property belonged to Pranananda and 
his ancestors, “ All rights and incidents subsisting all along, 
and all things appertaining to the said mouzah " must convey in 
India all rights to minerals also. There is no difference as 
regards the law on this point in India andin England. In the 
other translation “all rights of various kinds" mean the same 
thing. The Bengal Tenancy Act (VIII of 1885) was passed 
many years after the date of the lease, and does not apply at all. 

As regards the lease of 1896, there is no question of appor- 
tionment as contended. Here so much land, vrr., 5 bigahs, is 
marked out, Raghabanand was, as the evidence shows, quite 


‘sound on the date of the execution of the lease. It is submitted 
that this mokarari lease was duly and properly executed. 


Abhiram’s mother represents him after his death, and is 
here on this appeal. This is inconsistent with the case as 


presented by the other side. If the property be debuttar, as 
.contended, and the office of Mohunt descends by rule of lineal 


primogeniture, she can have no interest. She can be here if 
she can have a personal interest only. 


(1) (1908) 2 0. L 
(3) (1979) L. R. 4 
e (1859) 4 De 
4) (1857) 6 H 
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Mr. De Gruyther, K. C, in reply: The order of revival 
made after the death of Abhiram is binding on the other side 
under section 363 of the Civil Procedure Code. This point has 
not been taken before. Abhiram’s mother is here to represent 
the deceased for the purpose of this suit. Abhiram has no son, 
and we do not know who the heir is: 

The practice is to vest the debuttar property in the Mohunt 
for religions purposes or to impose upon the holders of the land 
a trust to defray the expenses of the worship : Mayne on Hindu 
Law and Usage, 7th Ed. p. 582. But atrust is not required for 
this purpose as it is by English Law: MarnoAher Ganesh Tambekar 
v. Lakhmiram Govindram (1). <A gift to the Mohunt is sufficient, 
and the subsequent usage and practice are good evidence, and 
show that the property is debuttar: Sathianama Bharati v. 
Saravanabagt Ammal (2). The cases of Maharanee Brojo- 
soondery Debta (3) and Konwar Doorganath Roy v. Ram 
Chunder Sen (4), where the facts were quite different, can be 
distinguished. 

A Mohunt, like the manager of an infant heir, cannot 
alienate debuttar property without legal necessity : Prosuano 
Kumaree Debya v. Golab Chand Baboo (5). There is no sugges- 
tion of any necessity here. The true testis whether the rent 
reserved at the time of creating the lease is fair for all time: 
Seena Pena Reena Sesna Mayandi Chittyar v. Chokkakngam 
Pillay (6). The evidence shows that it is not, and the lease 
is void. 

As to limitation, it is contended on the authority of Joy 
Chunder Banerjee v. Kally Prosunno Mukeryee (7) that the lessee's 
possession having continued for upwards of 12 years had forfeited 
his title. But the successive holders of an office are at liberty, 
subject to the law of limitation, to question the dispositions 
made by their predecessors, and time runs against the successor 
who challenges his predecessor's disposition, not from the date of 
the disposition, but from the date of the predecessor's death, 
when only the successors became entitled to possession: Mahomed 


(1) (1887) I, L, B, 12 Bom, 247 at p. 38. 

(3) (1803 & 1894) I. L. R. 18 M. 266 at p. 274. 
(8) (1878) 15 B, L, B. 178. 

(4) (1876) L. B. 4 L A. 62, 

(5) (1876) L. B. 2 L A. 145 at p. 153. 


(8) (1901) L R. $11 A.85 at p.88 (the passage here relied cpon is taken 
from 18 M. I. A. at p. 275.) d ( ii ix 


(7) (1878) L L. B, 4 Calo, 337, 
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v. Ganapati (1), and Sathtanama Bharati v, Saravanabagit 
Ammal (2). 

[LORD_ATKINSON referred to The Attorney-General v. 
Persse (3)]. 

The case of Ram Kanai Ghosh v. Raja Sri Sri Hart 
Narayan Singh Deo Bahadur (4), relied on, is under appeal, and 
cannot be an authority for this committee. A lease to a man and 
his heirs does not mean that the lessee is a purchaser. A perma- 
nent lease is not a conveyance in fee, and can be forfeited : Kay 
Dass Akiri v. Monmohini Dassee (5), where the fallacy in the 
assumption in Mirsa Himmut Bahadur v. Ranee Sooneet Koer (6), 
that a lessor has no reversion where the lease is granted by a 

Jnokarrari pottah in perpetuity, is pointed out. 

The Bengal Tenancy Act applies to all agricultural leases 
existing prior to the passing of that Act, and when a mokarrari 
lease is granted, the lessee does not get all the rights of the 
lessor, but he gets only those rights which are mentioned in 
the lease. If the lease is not an agricultural lease, the Transfer 
of Property Act or the law existing prior to the passing of the 
Transfer of Property Act which was English Law, and is accurately 
summarised in section 108 Cl. (o) of that Act, under which the 
lessee must not work mines or quarries not open when the 
lease was granted. Reference was also made to Bengal Tenancy 
Act sections 5, 18, 20, 65, 178 and 179; and the Transfer of 
Property Act sections 8, 108 (c),and III (e) and (5). 


The judgment of their Lordships was delivered by 


Sir Andrew Booble.—lhe subject-matter of this litigation 
isa mouzah called Gorfalbari, in the District of Manbhum, and 
the main questions for consideration are, first, whether the 
mouzah is debottar or dewattar property, and, secondly, whether, 
assuming it to be so, the Mohunt of the endowment for the time 
being had power to grant a so£arari: pottah, or permanent lease, 
of it. 

The relevant facts may be shortly stated. In the village of 
Achkoda is the shrine of two Hindu idols, known as Raghunath 
Jiu and Durga Mata, served by a family of Goswamis, among 


(1) (1889) I. L. R. 18 M. 377 at p. 280. 

(2) (1893-1894) I. L. R, 18 M. 356 at p. 272. 
(3) (1843) 3 Drury & Warrin’s Oh. R. (Ir.) 67. 
(4) (1906) 30. L. J. 548. 

(5) (1897) I. L. B. M Calo, 440 gt p. 447. 

(6) (1871) 16 W. B, 649. 
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whom the office of Mohunt has descended, for more than a 
century, by the rule of lineal primogeniture. In 1787, one 
Bichitrananda was Mohunt, and the origin of the title to the 
mouzah is a sanad dated on the 23rd December in that year, 
which is in the following.terms :— 


" Tothe remembered and abode of all blessings, Sri Bichitra- - 


nanda Mohunt Goswami, of good character. 

This deed of pottah of debottar property is executed to the 
following effect :— 

Being in sound health and easy mind, I do grant to you by 
way of lakheraj debottar the entire mouzah Gorfalbari, in pergun- 
nah Pandra, together with all ó:/s, /&iis, waste and danga lands, 
jungles and culturable lands and whatever exists thereon. By 
bestowing your blessings on us. you do enjoy and possess the 
same with fresh felicity. If I or any of my heirs ever dispossess 
you, the dispossession shall be ineffectual.” 

It was contended on behalf of the respondents that, 
although the grant was to the Mohunt, and “by way of lakheraj 
debottar,” there was no complete or specific dedication of the 
mouzah to the service of any idol, but that the gift was to the 
Mohunt personally, and descendible to his heirs, in return for 
blessings bestowed on the donor and his family. There is, no 
doubt, much force in this contention, but, however ambiguously 
the intention of the donor may have been expressed, it is per- 
fectly clear frotn the evidence in the case that the donee 
received the gift as a gift for the service of the particular idols 
whose shebait he was, and that the income of the mouzah has 
ever since been entirely appropriated to that service. The 
Subordinate Judge finds as a fact that “its proeeeds have all 
along been spent for the maintenance of the Sheba of the said 
idols,” and there is no evidence at variance with this finding. 
The mere fact of the proceeds of any land being used for the 
support of an idol may not be proof that those lands formed 
an endowment for the purpose [Muddun Lali v. Komul Bibes (1),] 
but it is a fact that may well be taken into consideration when, 
as in this case, the intention of the founder has to be gathered 
from an ancient document expressed, to say the least, in ambi- 
guous language. Contemporanea expositio est optima. 

But the case for the appellants does not rest on this consi- 


deration alone. In February, 1860, the then Mohunt Prana- ` 


nanda, describing himself as " Brittibhogi holder of debottar," 
(1) (1867) 8, W.R, 48. 
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granted to one Ananga Mohini Debi a Mokarari pottah, or 
permanent lease, of the entire mouzah, with the exception of 
five bighas, which were reserved as "set apart as the place of 
repose for the deity." In this document the mouzah is des- 
cribed as * my long-standing ancestral lakeraj debottar property 
endowed for the services of the deity." Under this grant, 
Ananga Mohini, and afterwards her husband, Magaram, had 
possession of the estate until 1877, when it was sold in execution 
of a decree for rent obtained by Pranananda against Magaram, 
whose interest is now represented by the first three respondents. 
The five bighas reserved in the original pottah were granted to 
the same respondents on the same tenure by the three sons and 
the .widow of Pranananda by a lease dated the and 
November, 1896. 

Upon these facts, the learned Subordinate Judge found that 
Gorfalbari was the debottar property of the idols Raghunath 
Jiu and Durga Mata ; and the High Court, feeling a difficulty on 
this point, decided the case upon the question of limitation. 
Leaving the question of limitation aside for the moment, their 
Lordships are of opinion that the Subordinate Judge was right, 
and that Gorfalbari must be held to be debottar property, in the 
sense of having been dedicated te the worship of the idols 
represented by the Mohunt Bichitrananda. 

The second question is whether, this being so, the Mohunt 
had power to grant a mokarart poíitah of the mouzah. It js well 
settled law that the power of the Mohunt to alienate debottar 
property is, like the power of the manager for an infant heir, 
limited to cases of unavoidable necessity. [resunno Kumars 
Debya v. Golab Chand] (1), In the case of Konwur Doorganath 
Roy v. Ram Chunder Sen (3), a mokarart pottah of dewattar lands 
was supported on the ground that it was granted in consideration 


of money said to be required for the repair and completion of a 
temple, for which no other funds could be obtained. But the 
general rule is that laid down in the case of Maharanee Shtbessouree 
Debita v. Mathooranath Acharjo (3), that, apart from such 
necessity “ to create a new and fixed rent for. all time, though 


' adequate at the time, in lieu of giving the endowment the 


benefit of an augmentation of a variable rent from time to time, 
would be a breach of duty” inthe Mohunt. There is no allega-. 
tion- that there were any special circumstances of necessity in 


(1) 0875) L. R&I A 145. (2) (1878) L Boal. A. 52, 
(8) (1960) 18 M. I, A. 970, at p. 375, 
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this case to justify the grant of the pottah of 1860, which on the 
most favourable construction enured only for the life-time of the 
grantor, Pranananda, who died in 1891, or of the pottah of 1896, 
which, at best, could only be deemed operative during the life- 
time of Raghubananda, who died in 1900. As regards Raghuba- 
nanda, who succeeded his father as Mohunt in 1891, the Subor- 
dinate Judge found that he became insane about two years before 
his father's death, and continued so to the time of his death. 
The High Court say that “ he was apparently insane in 1892 and 
again in 1897, but the oralevidence as to.his being insane in 
1896, at the date of the lease, is far from convincing .... The 
better view seems to us that he was not insane in 1896." Their 
Lordships can find no satisfactory evidence of any lucid interval 
between the periods when he was unboubtedly a lunatic, and as 
his mentalincapacity arose from an excessive habitual use of 
ganja, it is extremely unlikely that such au interval should have 
occurred. They agree with the Subordinate Judge's finding 
upon this point. 

It remains to deal with the question of limitation, upon 
which the learned Judges of the High Court have rested their 
decision. The article in the Limitation Act applicable to this 
case is Article 134, by which a period of twelve years from the 
date of purchase is fixed for suits "to recover possession of 
immoveable property conveyed or bequeathed in trust or mort- 
gaged and afterwards purchased from the trustee or mortgagee 
for a valuable consideration." The operation of this article is 
controlled by section 10 of the Act, which provides that 

"No suit against a person in whom property has become 
vested in trust for any specific purpose, or against his legal 
representatives or assigns (not being assigns for valuable consider- 
ation), for the purpose of following in his or their hands such 
property sball be barred by any length of time." | 

Statutes of Limitation, like all others, ought to receive 
such a construction as the language, in its plain meaning, 
imports." [Zuchmee Buksh Roy v. Runjeet Ram) (1). Now, 
what is the plain meaning of the words “purchased for a 
valuable consideration "? "They mean that the ownership of 
the property sold has been absolutely transferred from the 
vendor to the purchaser in consideration of a price paid or 
secured by the purchaser to the vendor. Sir Robert Finlay, 
in his able argument for the respondents, contended that a 


(1) (1973) 18 B. L. B. (P. O.) 177, at p. 182, E 
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mokarart lease is tantamount to a conveyance in fee simple, 
and that the lessee must therefore be treated as a purcbaser 
witbin the meaning of tbe Limitation Act. But the distinction 
between the two transactions bas been well pointed out by 
Jenkins, J. in his judgment in the case of Kally Dass Arr: 
v. Monmohini Dassee (1). " Because atthe present day," says 
the learned Judge, "a conveyance in fee simple leaves nothing 
in the grantor, it does not follow that a lease in perpetuity 
here has any such result. . . . The law of this country 
does undoubtedly allow of a lease in perpetuity . . . . A 
man who, being owner of land, grants a lease in perpetuity 
carves a subordinate interest out of his own, and does not 
annihilate his own interest. This result is to be inferred by 
the use of the word /ease, which implies an interest still remain- 
ing in the lessor.” He held, therefore, that, whether the Trans- 
fer of Property Act applied or not, such a lease is forfeitable, 
notwithstanding that it is permanent. In this opinion their 
Lordships concur, and it follows that they are unable to give to 
the Limitation Act the wider interpretation adopted by the High 
Court, and to treat the lessee as a purchaser under Article 134 ` 
of the Act. The purchaser must be the purchaser of an 
absolute title. 

For these reasons their Lordships are of opinion that the 
leases under which the respondents claim were valid only during 
the life-time of tbe Mohunt by whom they were granted, and 
they will bumbly advise His Majesty that this appeal ought to 
be allowed, the judgment of the High Court set aside with costs, 
and the decree of the Subordinate Judge restored. 

The first and fourth respondents, who resisted this appeal, 
must pay the costs of it. 

Messrs. Lowless and Co.—Solicitors for the Appellants. 

Messrs. Morgan, Price and Mewbarn.—Solicitors for the 
Respondents, who appeared. 


J. M. P. - Appeal allowed. 





(1) (1897) I. LR 24 Calo. 440 at p. 447. 
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PRESENT: Lord Macnaghten, Lord Atkinson, Sir Andrew Scoble 
and Str Arthur Wilson. 


MUHAMMAD KAMIL AND OTHERS P O, 
v. 1908, 
MUSAMMAT IMTIAZ FATIMA November: 19 
No. 44 OF 1906. on 
MUHAMMAD KAMIL AND OTHERS July, 50, 


v. 
MUSAMMAT IMTIAZ FATIMA AND OTHERS 
No: 50 oF 1906. *  . 
AND 
MUSAMMAT IMTIAZ FATIMA 


U. i 
MUHAMMAD KAMIL AND OTHERS. 
No. 65 or 1906. 


[ON THREE CONSOLIDATED APPEALS FROM THE COURT OF THE 
JUDICIAL COMMISSIONER OF OUDH.] 


Aahomedan Law—Limitation— Relinguishment— Eatoppel—Oxus probandi— 
Oustem cwcluding daugAters from succession, effect of. 

A Mahomedan died possessed of property, which passed to his mother, and 
after her death, to his two widows in equal shares, On the death of the senior 
widow, the junior widow took possession of the whole estate and retained it till 
her death. On her death, mutation of names was made in favour of three sons 
of a brother in respect of a twelve anna share and in respect of the remaining 
four annas in favour of a son of another brother of the senior widow. 


Held, in a suit brought nine years after the death of the sonior widow, by a 
sister of the senior widow against her sald four nephews and others to recover 
her share of the estate !noluding in that estate a shire of the estate mid to be 
inherited by her brother from the senior widow, the period of limitation began 
to run, at soonest, from the death of the junior widow, and not from any 
earlier period ; and that the suit was not baried by limitation. 


Held, also, that it lay upon those (the nephews) who alleged that the 
plaintiff had relinquished her claim or was estopped from pressing it, to 
establish ther oase ; and that the lower appellate Court wae right in holding 
that they failed to do so where the two causes of action on which the present 
sult was based were entirely different from each other and from the causes of 
action on which the plaintiffs previous suits were based, 

Where daughters of a deceased Mahomedan were excluded from inheritance 
by custom, the daughters should be treated as non-existent, and the exclusion of 
daughters should operate for the benefit of other persona, who became heirs in 
default of daughters. 

Three consolidated Appeals from decrees of the Court of the 


Judicial Commissioner of Oudh, dated the 7th September, 1904, 
and 19th January, 1905, modifying and revetsing decrees ofthe 
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Court of the Subordinate Judge of Hardoi, dated 12th December, 
1900, and 31st August, 1903. 

No. 50 of 1906. On October 31, 1899, Musammat Imtiaz 
Fatima instituted the suit in the Court of the Subordinate Judge 
of Hardoi under the circumstances set out in their Lordship's 
judgment below. It related tothe 8 annas share, which was 
in the possession of Musammat Bhagbhari, the senior widow of 
Martaza Bakhsh. The defendants were the three Appellants, 
Muhammad Kamil, Muhammad Akil and Muhammad Fazil. 
By an order of the Court Muhammad Abdus Samad was also 
made a Defendant. "The Plaintiff alleged that Musammat Bhag- 
bhari was the absolute owner ofthe said 8 annas share, that on 
her death the succession thereto was governed by the Mahomedan 
Law of the Sunni Sect, and that she was accordingly entitled to 
1 anna 14 pie share, and prayed for a decree for delivery of the 
said share from the 6 annas share held by the appellants. She 
asked for no relief against Abdus Samad, because she said that 
he was in possession of 2 anna share, and was in truth entitled 
to a 2 anna 3ł pie share. 

It may be mentioned that in execution of a decree a 6 anna 
share out of their 12 annas share was already taken from the 
appellants, and a 2 anna share out of his 4 anna share from 
Abdus Samad: See Muhammad Abdus Samad v. Kurban Husain 
and others. (1) 

In defence the appellants pleaded that the provisions of 
Act 1 of 1869 governed the succession to the estate in accordance 
with which Musammat Bhagbhari held only a life estate, and 
did not become a fresh stock of descent; that even if the 
Mahomedan Law governed the succession, the plaintiff was 
excluded from inheritance by custom, and that her share, 
' if any, should be recovered from the share in the possession of, 
Abdus Samad, who was not in law entitled to any share ac all, 

Abdus Samad admitted the plaintiff's claim. 

On December 12, 1900, the Subordinate Judge delivered 
his judgment, and held that the succession was governed by the 
Mahomedan Law ; that the custom of excluding sisters from 
inheritance was not proved ; that the suit was not barred by 
limitation; and that the plaintiff could recover her share from 
all the defendants. Accordingly a decree was made in plaintiff's 
favour for a share amounting to I anna If pie. 

On appeal the Court of the Judicial Commissioner of Oudh 


(1) (1908) L. R. 81 L A. 80. 
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on September 7, 1904, affirmed the findings ofthe lower Court 
but held that Abdus Samad was not entitled to any share in the 
estate ; that the appellants had by arrangement allowed him to 
bave a 2 anna share ; and that the decree of the plaintiff should 
be limited to the recovery from the appellants of three fourths 
of the share decreed to her by lower Court. 

Against the last mentioned decree the appellants appealed 
to His Majesty in Council. 

No. 44 of 1906. On February 11, 1903, Musammat Imtiaz 
Fatima instituted the suit in the Court of the Subordinate Judge 
of Hardoi. The property in suit was the estate of Muhammad 
Mubarak, who-died on February 7, 1891. The said estate 
consisted of a share amounting to 2 annas 37 pies in the estate 
of Martaza Bakhsh, to which, it was alleged, he had succeeded 
on the death of his sister, Mussammat Bhagbhari, and also pro- 
perty which Mubarak took by inheritance from his father. The 
defendants were the three appellants, (1) Muhammad Kamil, (2) 
Muhammad Akil, and (3) Muhammad Fazil ; and (4) Musammat 
Abida, (5) Musammat Jia, (6) Musammat Naunhi, (7) Musammat 
Bano, (three daughters of Mubarak), (8) Musammat Tamiz-un-nisa, 
(widow of Mubarak), (9) Muhammad Abdus Samad, (10) Musam- 
mat Iftikhar, (11) Musammat Maryam-un-nisa, andanother. The 
plaintiff claimed as sole heir on the ground that the widow and 
daughters of Mubarak were excluded by custom from inheriting, 
and that Muhammad Amir and Muhammad Ahmad having 
both predeceased Muhammad Mubrak, there was no right of 
representation in their children. 

The appellants in their written statement, in addition to 
all the pleas raised in the suit in appeal No. 50 of 1906, further 
contended that the plaintiff was estopped by her conduct from 
advancing her present claim. 

Musammat Abida pleaded that there was no cause of action 


=” 


against her. 

The daughters of Mubarak denied that they were excluded 
from succession by custom, and claimed their share in their 
father's estate. 

The widow of Mubarak denied the custom excluding her, 
claimed her share in the estate and also her dower, and pleaded 
that the suit was barred by limitation. 

Abdus Samad denied the title of the plaintiff, and set up a 
custom excluding her from succession. 

On August 31, 1903, the Subordinate Judge held that the 
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plaintiff was estopped from advancing her present claim, and 
that it was not necessary to consider the remaining issues; and 
made a decree dismissing the suit with costs. On August 9, 
1904, the Court of the Judicial Commissioner reversed that 
decree, and delivered its Judgment, which after giving a history 
of the case, proceeded as follows :— 

" First, she claims the whole share ( 2 annas 3 pies odd ) 
which Muhammad Mubarak inherited from his sister Bhagbhari 
( for convenience I will refer to this as the claim to a sbare in the 
Gopaman estate), and secondly, she claims the whole ofthe 
property, which her brother Muhammad Mubarak inherited 
from his father, on the allegation that his widow and daughters 
are excluded by custom, and that his nephews were by her 
rendered Mahjub-ul-irs. 

“The Subordinate Judge has, I think, failed to notice that 
the plea of estoppel does not apply to tbe claim to a share 
in the Gopaman estate: Tbe only grounds upon which it is 
suggested that the plaintiff has lost her right to claim her 
share in the Gopaman estate is that she has by her conduct 
impliedly relinquished her rights. Mnhammad Mubarak, as 
already stated, died in February, 1891, when Imtiaz Fatima 
was in possession of the whole of the Gopaman estate (except a 
few villages which had been alienated by her,) and Mubarak and 
his brother and nephew were in the middle of their suit against 
her. When Imtiaz Fatima died, Abdus Samad and the son of 
Muhammad Amir took possession, but they gave no share to 
Mubarak's widow or to the plaintiff. It is said that the plaintiff 
should have sued for her share when she sued for arrears of 
maintenance in 1895, Possibly she might have done so, but 
the two claims were totally dissimilar, and joinder of the two 
would have been very inconvenient. However, it is sufficient 
to say that she was not bound to make such a claim, and prob- 
ably her advisers thought it better to await the decision of this 
Court in the suit brought by Kurban Husain and Bintul Fatima, 
for if that suit failed the present plaintiff had no case. Under 
these circumstances the plaintiff cannot be supposed to have 
given up her claim in 1895. Then it is said that she might 
have claimed this same share when she brought her suit in 
October 1899. It is to be noticed that as Bhagbhari died in 
January, 1888, it may well have been supposed that the period 
of limitation was running out, but Muhammad Mubarak did not 
die till 1891, and only 8 years had expired. Whatever the 
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reason may have been for not including in the suit of 1899, the 
claim now made in respect of the share inthe Gopaman estate, 
it is plain that if both claims had been advanced, there would 
have been a joinder of two different causes of action, of which 
one might have been regarded as arising on the death of Bhag- 
bhari, and the other as arising on the death of Mubarak. I do 
not desire to decide now the question whether section 43 of tne 
Code of Civil Procedure bars the present claim to a share in the 
Gopaman estate, but it is obvious tbat the plaintiff's advisers 
may have supposed that the two claims cofild not or need not 
be made in the same suit. The learned Advocate for the 
defendants referred us to the decision of Mr. Spankie in F. C. A., 
No. 19 of 1901, Apklag-ul-Hasan v. Atfas-ul-Hasan, in which 
on very different facts the renunciation of an inheritance was 
implied, and the judgment of their Lordships of the Privy 
Council in Mussamut Hurmutool-Nissa Begum vw. Allakdia 
Khan and another (1) where itis said: "They (their Lord- 
ships) may further remark that according to Mahomedan 
Law there may be a renunciation of the right to inherit, and 
that such a renunciation need not be express but may be 
implied from the ceasing or desisting from prosecuting a claim 
maintainable against another.” It was contended that this 
passage shows that there is some special rule of the Mahomedan 
Law that a renunciation of the right to inherit may be implied. 
Mr. Muhammad Naseen, who appeared for defendants Nos. 1, 
2and 3, himself a learned Mahomedan, was unable to refer us 
to any work on the Mahomedan Law, containing so much as a 
suggestion that any such special rule obtains. I take it that 
all that their Lordships meant was that the Mahomedan Law 
does not require a renunciation to be express.” Moreover, they 
did not decide the case on the ground of an implied renunciation ; 
they gave preference to the evidence for the Defendant, because 
it was corroborated by the acts of the plaintiff, which suggested 
that he bad renounced his rights. In Ramamani v. Kulan- 
thas (3), their Lordships said “The first point taken in this 
part of the case was that the incapacity to inherit had been 
virtually admitted by the acknowledgment of the first 
defendant’s title as heiress. This point was relied on by 
the Judges of the High Court, and was strongly urged on the 


argument of this appeal. The certificate of heirship granted 


(1) (1871) 17 W, B. 108. 
(3) (1871) 17 W, B, 186 p. 5; 14 M, L A. 846, 


THR CALCUTTA LAW JOURNAL. [Von X. 


to the elder widow under the circumstances, and unopposed 
was declared to bea tacit admission of absence of title in the 
claimant in this suit. Considerable weight is due rima facte, 
to such a submission to an adverse title as the objection supposes, 
but the weight depends on the just belief that the parties 
whose interests are affected by acquiescence possess knowledge 
of their right, means to enforce it, and counsels how to set 
about resisting a step injurious to it, which are ordinarily in the 
possession or reach of either of two rival claimants, One of theiplain- 
tiffs in this case is an infant ; the other is a Hindoo female. Against 
neither is it the practice of the Courts in India to press a 
presumption by acquiescence in a rival claim, from the mere 
non-contestation for a limited time of an adverse title, and 
especial not of such a title as tbis certificate evidences. The 
contrary doctrine has been constantly affirmed and acted on, 
both in Indian Courts and before this Tribunal. In addition to 
this it must be observed that, if a supposed acquiescence in one 
placè be contemporaneous nearly with a claim not abandoned, 
it amounts to little or nothing." There being, as far as I know, 
no special rule in the Mahomedan Law, regarding the renuncia- 
tion of inheritance, I consider that this passage may be applied - 
to Mahomedans as wellas to Hindus. Indeed there is possibly 
more reason for care ip the case of a Mahomedan lady than 
in the case of a Hindu, for the former, as a rule, observes the 
parda more strictly than the latter. Ido notthink it would 
be right to infer from the plaintiff's inaction in 1895 and 1899 
that she intended to abandon her claim to a share in the 
property, which had devolved upon Mubarak upon the death 
of Bhagbhari, 

"As regards the other claim there are two questions, namely, 
whether the plaintiff has by implication abandoned her right, 
and whether she is estopped from claiming it. It is said that 
renunciation should be inferred from the facts that she made 
no claim to her mother's property in the mutation proceedings, 
that she made no such claim when the brother, nephew and 
widow divided the property amongst themselves, that she made 
no such claim in the suit brought by her in 1899, and that the 
present suit has been brought on the last day of limitation. 
The defendants who resist this appeal also rely upon the follow- 
ing statements, made by the plaintiff, when under examination 
as a witness in the suit of 1899, namely, that she could not say 
whether any daughter in her father's or grandfather's families 
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had ever claimed a share as against her brother, that she could 
give no instance of such a claim having been made, and that 
there were no other heirs to her sister Bhagbhari than Abdus 
Samad and the three sons of Muhammad Amir. The last state- 
ment was qualified by a subsequent passage in her evidence, 
and it is clear that she is not held bound by the admission, 
for she obtained a decree in that suit for a sister’s share, from 
the two other statements one may infer that the plaintiff was 
doubtful whether a sister could claim a share against her brothers, 
and this inference is strengthened by the fact that the plaintiff 
made no claim to her brother’s property till the very last day 
on which the claim could be made. Her conduct during a long 
period suggests to my mind that she did not intend to claim 
her brother’s property, and that she was under the impression 
for several years at least that she could not claim it. But before a 
Purda-nashin lady can be held by implication to have renounced 
her rights, it must, I think, be shown that she was aware of them. 
Her failure to claim her brother's property in 1899 is of little 
value, as indicating renunciation, for she was then claiming a 
sister's share in her sister's property. She may have been under 
the impression that she had forfieted her rights in Muhammad 
Mubarak's property by accepting maintenance from Ahdus Samad 
and the sons of Muhammed Amir, or she may have instituted 
the suit of 1899 for tbe smaller of the two properties as a test 
case, or because she had not funds wherewith to make another 
claim involving payment of a larger amount of Court-fees. 
On the whole, I am of opinion that, if she is not estopped 
from putting forward her claim, she cannot be held to have 
renounced her rights by implication. 

Then, has an estoppel been made out ? As I have already 
said, I think it is possible that when she brought her suit in 
1895, she was under the impression that she could not claim 
Muhammad Mubarak’s property. Such a supposition is consist- 
ent with the language of her plaint in that suit where she 
describes the defendants as the heirs of her brother, and makes 
a claim to a larger sum than she was entitled to if she herself 
was entitled to the property of Muhammad Mubarak. As held 
in Sarat Chunder Dey v. Gopal Chunder, (1) it is not a condi- 
tion of estoppel resulting, that the person inducing the belief 
acted with a full knowledge of the circumstances, and under no 
mistake or misapprehansion. It must be conceded that the 


(1). (1804) I, L, B, 20 Calo, 296, 
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statements made in the plaint of 1895 were calculated to induce 
a belief that the plaintiff had no right, or had abandoned her 
right to Mubarak's property; therefore the first requisite 
of an estoppel is, in my opinion, made out. But, then, the question 
remains, whether the defendants to that suit were by those 
statements induced to act upon such a belief. This may be 
proved by direct evidence, or may be a matter of inference. 
In this case there is no direct evidence on the question. Al 
that we have to guide us is the plaint, the written defence, the 
replication, the S#leh-nama or compromise, and the judgment 
which was passed thereon. The plaintiff claimed as of righta 
heritable gusara of Rs. 60 per annum. The defendants denied 
that there had been any agreement to pay such a gusara or 
indeed any gusara at all. Eight months after the replication 
the parties put in the su/eh-nama wherein it is stated that the 
defendants have agreed to give the plaintiff for her life only 
Rs. 60 per annum a taur parmarish (by way of an allowance), 
which the plaintiff had accepted, and that it had been agreed 
that the plaintiff's heirs should have no right to get the sum 
now fixed (or "to get a sum fixed," the words are kisi tarah ka 
bai hag muguarrara pane ka na hoga—Counsel seemed to be 
agreed that this should be translated in the former sense, as if 
the word raguam had appeared before the word muquarrara). 
We know nothing of the negotiations, which led up to this 
compromise. The defendants certainly knew as mucb as and 
probably knew more than, the plaintiff knew about her rights. 
It may not have occurred to them that the plaintiff could claim 
Muhammad Mubarak's property, or they may have refused to 
concede her demand for a heritable gusara for fear that she or 
her heirs might claim that property. Were they induced by the 
plaint to believe that she was giving up property worth Rs. 40,000 
or more for a life payment of Rs. 60 per annum? Were they 
in any way influenced by the plaint in agreeing to pay her 
Rs. 60 per annum for life? I am not satished that the defen- 
dants were influenced by any belief induced by the statements 
in the plaint. They knew at least as much about her right to 
claim the property as she herself did, and if they construed 
the plaint as equivalent to an undertaking that the plaintiff 
would not claim a share, I am not satisfied that they altered 
their position in any way in consequence thereof. The circum- 
stance that the three sons of Muhammed Amir agreed to be 
responsible for half the gusara, and Abdus Samad held himself 
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responsible for the other half, seems to throw no light on the 
question. It is noticeable that in pleading an estoppel the 
defendants Nos.-1, 2 and 3 say (paragraph 33 of their written 
statement) that in consequence of the plaintiff's statements and 
acts they have spent thousands of rupees in litigation for the 
protection of the property and matters connected with it (muamalat 
mulalgui) They have not proved this allegation, and they 
have nowhere pleaded that the SuJenama was of the results of 
plaintiffs acts or of her statement in the suit of 1895. They 
might have at least come forward and sworn that it was so. 
Had they done so they could have been cross-examined as to 
the events, which led up to the Sulenama. It was for them to 
make good the estoppel, and, in my opinion, they have failed. 

“In first Civil Appeal No. 30 of 1901 I have held that the 
defendants Muhammad Kamil, Muhammad Akil, and Muhammad 
Fazil have failed to prove that there is a custom in force in the 
family, whereby sisters are excluded from inheritance. It is, 
therefore, in my opinion, unnecessary to remit an issue to the 
Court below upon this question. The only other questions 
appear to be, whether the suit of the appellant is barred by 
section 13 or section 43 of the Code of Civil Procedure, and 
what share the plaintiff is entitled to. We should, I think, now 
proceed to hear counsel upon those questions; and for the 
reasons which I have given in my judgment in First Civil Appeal 
No. 30 of 1901, ] think that this appeal should be disposed of 
at the same time as that appeal, and First Civil Appeal No. 6 
of 1901." 


On September 7, 1904, the said Court held that the suit was - 


not barred either by section 13 or 43 of the Civil Procedure 
Code, and that the daughters, but not the widow, were excluded 
from succession by custom, and delivered a further judgment as 
follows :— 

“Upon the question, whether the present suit is barred by 
section I3 or section 43 of the Code of Civil Procedure, lengthy 
and learned arguments were addressed by Muhammad Nasim 
and Mr. Jackson for their respective clients.. Recent decisions, 
especially those in Ramaswami v. Yythinatha (1), Guddappa v. 
Tiyappa (a , and Zarachand v. Bas Hansli (3), show that there is 
considerable difference of opinion between Judges as to the affect 
of the decision of the Privy Council in Kameswar Pershad v. 


(1j (1903) L L RB. 260 Mad, 760. (8) (1000) L L, R. 25 Bom. 189, 
. (B) (1904) 6 Bom. L, R, 594. 
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Rajkumart Ruitan Koer (1), and as tothe way in which explana- 
tion II, to section 13 should be applied, I do not think that it is 
necessary in this case to consider whether the view of the 
Bombay High Court or that of the Madras High Court should 
be followed in this Court. The view of the Bombay High Court 
is more favourable to the appellants than that of the Madras 
High Court, but in neither view is the present suit barred under 
section 13 by the omission of the plaintiff to include her present 
claims in the suits brought by her in 1895 and 1899. The 
decisions in Shafkat-un-nissa v. Shtb Sakat (2) and Ganga Din v. 
Mukammad Al appear toa support the appellant’s contention, 
but neither of them rests upon section 13 ; they both proceed upon 
a construction of section 43, upon the definition of cause of action, 
given in Read v. Brown (3). According tothe now accepted inter- 
pretation of section 43, the two causes of action on which the 
present suit is based are entirely different from each other and 
from the causes of action on which the plaintiff's suits of 1895 
and 1899 were based. "Therefore section 43 does not bar the 
present suit. Section 45, no doubt allows a plaintiff to write 
several different causes of action in the same suit, but it has 
never been held that a plaintiff is bound under any penalty to 
include in any suit several causes of action arising on different 
dates, and relating to entirely different properties. Nothing 
short of such a view is sufficient to bar the present suit. 

"The next question is, what share the plaintiff is entitled 
to in tbe property in the suit. Except in regard to one or two 
items there is no dispute as to the extent of the property, 
which Muhammad Mubarak inherited from his father and 
held at his death, It is set out in lists 6, 7, 8, 9 and Io 
attached to the plaint. There is also no dispute as to the 
extent of the property left by Musammat Bhaghbari. It is set 
out inlists, 1 to 5 attached to the plaint. If Abdus Samad was 
excluded from succession to Bhagbhari, the share of Mubarak 
amounted to 3 annas 21 pies, but the plaintiff allows a share to 
Abdus Samad with the result that, according to her, Mubarak's 
share was only 2 annas 3# pies. The question is what portion 
of this share, and of the property inherited by Mubarak from 
his father descended to the plaintiff on the death of Mubarak. 


(1) (1892) I. L. R. 20 Oslo. 79. 
(3) (1881) I. L. B, 4 ALL 171. 
(3) (1581) L. B. 23 Q. B, D. 138. 
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According to the Mahomedan Law Mubarak's share would 
devolve as follows :— 


Tamiz-un-nisa, widow, $ ... es e. 0 gl 
Daughter, t ... Sei Ka e. 1 6 
Plaintiff, & — .. en Tr uw O ne 





Total .. 2 a3 





* But the daughters are excluded by custom, and, therefore, 
the question arises whether they should be treated as non-existent, 
or whether they should be treated as existing, but not taking 
any share (1.e., as existing for the purpose of making the plaintiff 
a residuary), or whether their shares under the Mahomedan Law 
should be divided among the widow and the plaintiff by the 
analogy of the doctrine of the increase. If the daughters are 
treated as non-existent, then Mubarak's share devolved as 
follows :— 


A. PR. 
Tamiz-un-nisa, 1 m Tr 00 64 
Plaintiff, 4 S iss sc d 4 
Defendants Nos. 1, 2, 3 and 9, residue in equal 

shares, £e, 1$ each is S00 6 





Total .. 2 3 





If they are treated as existing for the purpose above stated, 
but as taking no share, then the share devolved as follows :— 











A. P. 
Tamiz-un-nisa, $ wi Ns ix 034 
Plaintiff residue aa yes s» 2 0 

Total 2 3 
A. P 
If the daughter's shares are divided between the 
widow and the plaintiff, then the widow would 
take tt+i+t boa T eas 0 104 
And the plaintiff watek... m e I 5 
Total ... 2 34 
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“There is no authority on this question, but seeing that the 
custom by which daughters are excluded is founded on the 
notion that the property should not be allowed to pasa into 
another family. I think that the exclusion of the daughters 
should operate for the benefit of other persons, who become heirs 
in default of daughters, and, therefore, the daughters should 
be treated as non-existent so asto letin the nephews. The 
plaintiff'* share in the property, specified in lists 1 to 5, is, 
therefore, in my opinion, I anna 17 pies." 

The case was then remanded to the Court of the Subordinate 
Judge, and eventually on January 19, 1905, the Court of the 
Judicial Commissioner made a final decree in favour of the 
plaintiff for 1 anna If pie share in the property inherited by 
Mubarak from Bhagbhari, and for one-half share in the remainder 
of his estate. 

Against the last mentioned decree Muhammad Kamil, 
Muhammad Akhil, and Muhammad Fazil applied to His Majesty 
in Council, and Imtiaz Fatima brought a cross-appeal, (No. 65 
of 1906.) 

All the three appeals were consolidated. 

Mr. De Gruyther K. C, (Mr. S. A. Kyfin with kem), for 
Muhammad Kamil, Muhammad Akil, and Muhammad Fazil: 
In appeal No. 50 of 1906 the evidence proves the custom of 
excluding sister from succession. 

[Lorp MACNAGHTEN : lam afraid we could not allow you to 
dispute the concurrent finding of the Courts below as to custom.] 

Mr. De Gruyther K. C. : Mubarak died on February 7, 


. 1891, Bhagbhari died on January 24, 1888, and the suit in the 


other two appeals was instituted on February 11, 1903. 

[Mr. Brown: The Court was closed from the 6th to the 
IIth February, 1903, and the suit was instituted on the first 
day of the opening of the Court.] 

Mr. De Gruyther K. C.: With regard to the property 
taken by Mubarak from Bhaghbhari, the suit is barred by 
limitation. At the hearing of the case in the lower Court, 
Counsel said that he abandoned the plea oflimitation. But 
that is not binding on this Court. The Court is bound to take 
notice of the plea of limitation, although it is not set up as a 
defence: The Indian Limitation Act (XV of 1877) s. 4 ; and 
Raja Har Narain Singh v. Choudhri Bhagwant Kuar (1). 

The plaintiff -instituted a suit on November 25, 1895, for 


: (1) (1891) I. I. R. 18 AlL 300 at p. 804 
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maintenance, due under an agreement entered into between 
the plaintiff on one side, and her brothers, whereby the plaintiff 
relinquished her claim to her father's property in lieu of Rs. 60 
per annum being paid by her brothers, who were in possession 
of her father's estate. That suit was brought after the death 
of Mubarak, whose sole heir the plaintiff now alleges to be. 
She must be aware of the fact that the defendants in that suit 
were in.possession of the estate of Mubarak, when she filed 
the suit, The suit was compromised. It must be presumed that 
the plaintiff knew when she brought the suit, and entered into a 
compromise that she was the sole heir of Mubarak. Consequently 
the omission of the plaintiff to set up her right as heir of Mubarak 
in that suit, and also to claim only trds of the sum due from the 
three brothers should be taken as a renunciation of her right to 
succeed to tbe estate of Mubarak as his sole heir. The plaintiff 
by her conduct in that suit can be said to have caused the 
appellants to believe that she had no claim to the property of 
Mubarak, and to enter into an agreement whereby she undertook 
to pay Rs. 60 per annum to her for her life. She is, therefore, 
estopped from claiming the property of Mubarak as his sole 
heir. The present suit is barred by sections 13 and 43 of the 
Civil Procedure Code (Act XIV of 1882.) 

The evidence establishes a custom excluding sisters from 
succession, and the plaintiff is, therefore, not entitled to any- 
thing. Again, a custom excluding daughters is not proved, and 
the plaintiff is not entitled to the share decreed to her. Further, 
even if such a custom is proved, she is entitled to less than 
what is decreed to her. Reference was made to Digest of Anglo- 
Mahomedan Law, by R. K. Wilson, ard Ed. sections 219, 233 
and 234, pp. 260, 272 and 273. 

Mr. Kenworthy Brown and Mr. St. George Sackson, for 
Imtiaz Fatima. A custom excluding daughters from succession 
is proved, and the lower appellate Court is right in holding 
that such exclusion should operate for the benefit of other 
persons, who become heirs in default of daughters, and in treating 
the daughters as if they did not exist. Meherjan v. Shafads (1) 
was referred to. 

The lower appellate Court is right in saying that no 
estoppel had been made out, and in holding that section 43 of 
the Civil Procedure Code (Act XIV of 1882) was no bar to the 
action. The cause of action in 1895 was a breach of an agres- 


(1) (1809) L L. R. 34 Bom. 112, 


$10 THE CALCUTTA LAW JOURNAL. [Vou X. 


P. 9. ment. In the present suit she claims as *ole heir to her brother. 

1908, They are distinct causes of action, and, therefore, the present 

Muhammad Kami Suit is not barred: Mohammed Riasat AR v. Musammat Hasin 

— bru. Banu (1) Indian Evidence Act section 115, was also referred 
Fatima, to. Issues 6 and 7 relating to limitation were abandoned. 


ead 


[Lorn MACNAGHTEN :—The abandonment would not relieve 
the Court from taking notice of it.] 

Mr. Brown.—If the plea had not been abandoned, the cause 
would have been remanded on that point as it was actually remanded 
on other issues. And if the remand had taken place, facts would 
have been investigated by the original Court, and the point might 
have been decided in favour of the plaintiff. Either Art 123 or Art. 
144 of the second Schedule to the Indian Limitation Act (XV of 
1877) is applicable to the case. The burden of proof is on the 
appellants to show that they have had possession inconsistant 
with the title of the plaintiff for more than 12 years before the 
commencement of the present suit. Faki Abdulla v. Babaji 
Gungaji (2). The appellants got possession in 1894, when the 
junior widow of Mertaza died, in their own right. Possession of 
the junior widow was not adverse to the plaintiff, because she 
held under quite a different right. The suit is, therefore, 
brought within time. 

Mr. De Gruyther, K. C., in reply, submitted that a continu- 
ous adverse possession for the statutory period, though by a 
succession of persons not claiming under one another would 
bar the true owner: Waits v. Barl Howe (3) and referred to 
Muhammad Abdussamad v. Kurban Husain (4); the Indian 
Limitation Act, section 28; and the Indian Evidence Act 
section 102. 


The judgment of their Lordships was delivered by 

Sir Arthur Wilson.—These are three consolidated appeals 
from decrees of the Court of the Judicial Commissioner of Oudh, 
dated the 7th September 1904, and the 19th of January 1905, 
modifying or reversing those of the Subordinate Judge of Hardoi. 
These decrees arise out of two suits, and the suits in question 
will become intelligible from the following pedigree.—* 

From that pedigree it will be seen that the name of Musam- 
mat Bhagbhari occurs twice, first in the position which she 


(1) (1898) L. B. 20 I. A 1*5 at pp. 158 k 159. 
(3) (1890) I, L. R, 14 Bom, 468. (B) (1898) L. R. 2 Ch, 545, 
(4) (1908) L. B. 81 L, A. 80, 


* 


* Boo next pago. 
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occupied by birth, and, secondly, as the senior widow of Martaza - 
Bakhsh. She had, amongst others, a brother Mubarak and a 
sister Imtiaz Fatima, Plaintiff in the two suits, and the principal 
respondent in the first two of these appeals. Another Imtiaz 
Fatima was the junior widow of Martaza Bakhsh, co-widow there- 
fore with Bhagbhari. This Imtiaz Fatima is called in the Courts 
below No. 1. Martaza Bakhsh died in January, 1865, Bhagbhari, 
his senior widow, on the 24th January, 1888, Imtiaz Fatima No. 1, 
the junior widow, on the 19th December, 1894, and Mubarak 
in 1891. 6 

Martaza died possessed of property which passed first to his 
mother and after her death,to his two widows, of whom each 
held an eight anna share. After the death of Bhagbhari, her co- 
widow, Imtiaz Fatima, No. 1, retained possession of the whole 
estate until her death. On her death mutation of names was 
made in favour of the principal appellants in respect of a twelve 
anna share, and in favour of Abdus Samad for the remaining four 
annas. The position of Abdus Samad appears from the pedigree, 
as does that of the principal appellants. 

The first of the present suits was instituted on the 31st of 
October, 1899. It related to a share in the 8 anna share of Mar- 
taza's estate which had been held by his senior widow Bhag- 
bhari. The judgment of the first Court in this case decided that 
the rights of the parties were governed by the Mahomedan law, 
and not by family custom, as had been alleged, and this was 
affirmed on appeal. The existence of such a custom is a question 
of fact, and as to this question the Courts in India concurred in 
their judgment. On this point therefore their Lordships see no 
reason why they should not follow their usual practice of accept- 
ing concurrent findings of fact. 

The second of the suits now in question was instituted on 
the 11th of February 1903 in the same Court as the first suit. 
The dispute related to the estate of Muhammad Mubarak, who 
died on the 7th of February 1891, including in that estate a share 
of the estate which had been that of Martaza Bakhsh and which 
Mubarak was said to have inherited from Bhagbhari, and also 
property which he took by inheritance from his father. 

With regard to the property taken by Mubarak from Bhag- 
bhari a question was raised which does not apply.to the estate 
which he took from his father—the question of limitation. As 
to this question of limitation, their Lordships are of opinion 
that it was properly dealt with in the Courts below, and that 
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the time began to run, at soonest, from 'the death of Imtiaz 
Fatima, the co-widow of Bhagbhari, and not from any earlier 
period. 

Another question raised was whether the now plaintiff, 
Imtiaz Fatima, had relinquished her claim, or was estopped from 
pressing it. Their Lordships are of opinion that the question 
has been rightly and satisfactorily dealt with by the Judicial 
Commissioners. It lay upon those who alleged such relinquish- 
ment or estoppel to establish their case, and their Lordships 
agree in thinking that they have failed to do so. 

There remains one question, namely, what shares did the 
plaintiff, Imtiaz Fatima, take in property inherited by Mubarak 
from Bhagbhari, and that inherited by him from his father, 
respectively ? Upon this point their Lordships see no reason 
to dissent from the view taken by the Judicial Commissioners, 
or from the reasons given in support of that view. 

This disposes of the question raised upon these appeals. 
The result is that their Lordships will humbly advise His Majesty 
that all the appeals should be dismissed. 

The appellants in the first two appeals will pay to Imtiaz 
Fatima (who alone appeared in those appeals) her costs of the 
appeals, and Imtiaz Fatima will pay the respondents’ costs of 
her cross-Appeal, and these costs will be set off against one ano- 
ther in the usual way. 

Messrs. Barrow, Rogus and Nevill —Solicitors for Muham- 
mad Kamil, and others. 

Messrs. T. L. Wilson ©  Co.—Solicitors for Musammat Im- 
tiar Fatima. 

J. M. P. Appeals dismissed. 


Present: Lord Macnaghten, Lord Dunedin, Lord Collins, Ser 
Andrew Scoble and Sir Arthur Wilson. 


IZZAT-UN-NISA BEGAM AND ANOTHER 
v. 


KUNWAR PERTAB SINGH AND OTHERS. 
[ON APPEAL FROM THE Hien Court oF JUDICATURE FOR THE 
NogRTH-WEsTERN PROVINCES, ALLAHABAD. | 


Vendor and purchaser, righis of—Bals of property subject to encumbrancee— 


Rncumbrances turning out iaralid— Bonghi accruing after complation of 
mala, 


On the sale of property gubjeot to encumbraness the vendor gets the prige 
of his interest, whatever it may be, whether the price be settled by private 
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bargain or determined by public’ anction, together with an indemnity against 
the encumbranoes affecting the land. The contract of indemnity may be 
expressed or implied. If the purchaser covenants with the vendor to pay the 
encumbrances, it is still nothing more than a oontract of indemnity. The 
purchaser takes the property subject to the burthen attached to it If the 
inoumbranoes turn out to be invalid, the vendor cannot pick up the burthen 
of which the land is relieved and seize it as his own property. The notion 
that after the completion of the purchase, the purchaser is in some way a trustee 
far the vendor of the amount by which the existence, or supposed existence, of 
encumbrances has led to a diminution of the price, and liable, therefore, to 
account to the vendor for anything that remains of the amount after the 
encumbrances are satisfied or disposed of, is without foundation. After the 
purchase ' is completed, the vendor has no claim to participate in any berefit 
whioh the purchaser may derive from his purchase, 


Tweddel v, Tisddel (1), Buttler v. Buttler (2), and Waring v, Ward- (8), 
relied upon. 

Appeal from a judgment and decree of the High Court at: 
Allahabad (July 4, 1904) (4) reversing those of the Court of the 
Subordinate Judge of Bareilly (April 1, 1902). 

The facts are stated in their Lordships’ judgment. 

Mr. De Gruyther, K. C., (Mr. W. A. Raikes, with him), 
for the appellants, referred to the Civil Procedure Code (Act XIV 
1882), sections 235, 237, 287, 293, 294, 306, 309, 312'and 316 ; Birf 
Mokun Thakur v. Rat Uma Nath Chowdhry (5), and the Transfer 
of. Property Act, section 8, and submitted that the sale 
was completed ; that the plaintiff had no right in or lien on the 
property sold; that the fact that the encumbrance were after- 
wards declared invalid did not entitle the plaintiff, as vendor, to 
claim the amount of those encumbrances ; and that the appellant 
was solely entitled to the benefit derived from his purchase’ 
after it was completed. Reference was also made to Lals. 
Amarnath Shak v. Rant Achan Kuar (6), which declared one of 
the encumbrances subject to which the property was sold, invalid. 

The respondents did not appear. 

The judgment of the Lordships was delivered by 


Lord Macnaghten.—In a suit commenced in 1887 in the 
Court of the Subordinate Judge of Bareilly, Intizam Begam 
obtained the usual mortgage decree for the sale of nine villages, 
hypothecated to her as security for an advance of Rs. 30,000. 
This decree was affirmed by the High Court on the 25th of 
February, 1889. 


(1) (1787) 3 Br. O. O. 151. (4) (1904) 1. L. R, 37 All, 97. 
3) (1800) 5 Yen, 584. (5) (1899) I. L. R, 30 Oal 8. 
). (1802) 7 Vea, 831, 336. (6) (1893) L Be 19 I. A, 196. 
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In June, 1889, an order was made for the sale of these nine 
villages. The usual proclamation was issued. It stated that the 
property was subject totwo prior mortgages for Rs. 10, ooo and 
Rs. 20,000 respectively. - 

At the auction sale Intizam Begam, ane got permission 
to bid, bought all the villages but one for Rs. 64,000. The 
remaining village was also sold, but not to her. 

At the time of the sale the position of the prior — 
which had been duly registered, was this:— Both mortgages had 
been granted to, and were then held by,'the same persons. No 
steps had been taken to enforce the first mortgage, which pur 
ported to comprise 13 villages, including allthose in mortgage 
to Intizam Begam. In respect of the second mortgage, which 
included one of the villages mortgaged to Intizam Begam, the 
usual mortgage decree had been obtained in the Court of the 
Subordinate Judge of Bareilly on the 9th of June, 1892. 

So matters stood at the date of the auction sale, which was 
held on the 20th of April, 1894. But on the 15th of January, 
1895, the decree of the 9th of June,.1892, was reversed by the 
High Court And the order of the High Court was ultimately 
affirmed by this Board on the 27th of July, 1898. (1) 

In the meantime a suit was brought to enforce the first mort- 
gage. That suit was dismissed by the Subordinate Judge, 
following the decision of the High Court in the case of the second 
mortgage. And the decree of the Subordinate Judge was affirm- 
ed by the High Court on the 3rd of May, 1899. 

The appellants as successors in title of Intizam Begam, who 
had died in 1897, thus became the unencumbered owners ofthe 
property which she had bought at the auction sale in April, 1894, 
as subject to the two prior mortgages. 

In this: state of things the representative ofthe judgment 
debtors, whose property had been sold in execution of the decree 
affirmed in February, 1889, instituted the’. present suit. In his 
plaint, dated the 8th of July, 1901, the plaintiff alleged that the 
real purchase money of the property sold at the auction-sale of 
April, 1894, was the amount paid by the purchaser on completion 
of the sale, together with the amount due on the prior mort- 
gages, and that, inasmuch as the property had been exonerated 
from all liability in respect of those prior mortgages, the sums 
due on the footing thereof, amounting in the aggregate to 
Rs. 1,61,776-11-0, were now due to him as unpaidcvendor. The 


ie x . (1) (1892) L. BL, IUL A. 186. ~ - 
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claim was for payment on that footng, a lien on the nine villages 
for the amount due, and a sale in the event of non-payment. 

This singular claim seems to have perplexed both the Judge 
of first instance and the High Court on appeal. 

The Judge of first instance, having heard, as he said, a long 
and learned argument anda number of English and Indian au- 
thorities, came to the conclusion that the case was "unique of 
its kind," and that there was no authority, English or Indian, 
on the question. "Not asingle authority," he said, “has been 
cited to shew that the *rule of equity relating to unpaid vendor's 
lien applies to the case of an involuntary sale," and, on princi- 
ples which he had already explained, he thought it would not 
be equitable to apply that rule to the case before him. So the 
guit was dismissed, but no costs were allowed to the defendants. 

On appeal the decision of the Subordinate Judge was rever- 
sed. The appeal was heard, in the first instance, before the 
Chief Justice and Burkitt, J. The learned Judges differed. Then 
Blair, J, was called in. He concurred with the Chief Justice. 
All the Judges treated the question as one of novelty and con- 
siderable diffculty. The learned Chief Justice thought that the 
case might be looked at from two points of view. It might be 
contended that the appellants’ predecessor in title having repre- 
sented to the Court that the property was subject to two mort- 
gages, and having got liberty to bid upon that representation, 
was “estopped from denying the truth ofthe representation and 
must make it good to the best of her ability, that is, must pay 
to the judgment-debtor the amount of the encumbrances repre- 
sented by her to be subsisting.” The other view, he said, was 
that the purchaser only acquired the interest which the Court 
purported to sell, “and so having purchased from the Court 
property expressly stated to be subject to specified encumbrances 
cannot hold. the preperty without making good the amount of 
those encumbrances.” The amount of encumbrances which the 
Court was led to believe were existing encumbrances, and subject to 
which the sale was expressly made, must, he thought, be paid by 
the defendants to the plaintiff, and he was also of opinion that 
the plaintiff was entitled to alien onthe property in respect of 
that amount. Judgment was given in favour of the plaintiff, but 
the case was remitted to the Subordinate Judge to inquire and 
ascertain the due proportion ofthe mortgage money intended 
to be securéd by the mortgages declared invalid which was 
properly attributable to the villages bought by Intizram Begam, 
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Burkitt, J., dissented. On a review ofthe relevant sections 
in the Civil Procedure Code, he thought it plain that the amount 
of the invalid encumbrances formed no part of the purchase 
money. Hethought too that the preparation of the list of en- 
cumbrances mentioned inthe proclamation of sale was not the 
act of the parties, but the act ofthe Court. And he failed to 
see why, "in a suit like the present," the representatives of the 
purchaser should be compelled to discharge them. The auction 
purchaser made a lucky purchase. But she and her representa- 
tives were “not liable to be deprived of the fruits of her bargain 
at least in a suit framed like the present suit." 

With the utmost respect tothe learned Judges of the High 
Court, their Lordships are unable to discover any difficulty in 
the case. It seems to depend on a very simple rule. On the 
sale of property subject to encumbrances the vendor gets the 
price of his interest, whatever it may be, whether the price be 


settled by private bargain or determined by public competition, 


together with an indemnity against the encumbrances affecting 
the land. The contract of indemnity may be express or implied. 
Ifthe purchaser covenants with the vendor to pay the encum- 
brances, it is still ‘nothing more than a contract of indemnity. 
The purchaser takes the property subject tothe burthen atta- 
ched to it. If the encumbrances turn out to be invalid, the 
vendor has nothing to complain of. He has got what he bargai- 
ned for. His indemnity is complete. He cannot pick up the 
burtben of which the land is relieved and seize it as his own 
property. The notion that after the completion of the purchase 
the purchaser is in some way a trustee for the vendor of the 
amount by which the existence, or supposed existence, of en- 
cumbrances has led to a diminution of the price, and liable, 
therefore, to account to the vendor for anything that remains 
of that amount after the encumbrances are satisfied or disposed 
of, is without foundation. After the purchase is completed, the 
vendor has no claim to participate in any benefit which the pur- 
chaser may derive from his purchase. It would be pedantry to 
refer at length to authorities. But their Lordships, under the 
circumstances, may perhaps be excused for mentioning 7wedde/ 
v. Zweddel (1) Butler v. Butler (a) and Waring v..Ward (3) 

There is nothing in the circumstances of the case to raise 
an estoppel against the appellants, 


(1j (1787) 3 Br, C. O. 181 (3) (1800) 8 Ves, 584 
(8) (1802) 7 Ves, 331 (836) 
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Their Lordships will humbly advise His Majesty that the 
order ofthe High Court ought to be reversed with costs, and 
the judgment of the Subordinate Judge of Bareilly restored, but 
with costs against the respondents. 

The respondents will pay the costs of the Appeal. 

Messrs. T. C. Smurmerkays & Son—Appellant’s Solicitors. 

The Respondents did not appear. l 
J. M. P. | Appeal allowed. 


PRESENT : Lord Atkinson, Lord Colhns, Str Andrew Scoble and 
Str Arthur Wilson. 
RASHID-UN-NISA 
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MUHAMMAD ISMAIL KHAN AND OTHERS. 
[ON-APPEAL FROM THE HiGH CoURT OF JUDICATURE FOR THE 
` NORTH-WESTHRN PROVINCES, ALLAHABAD] 

Arbitrators aeward— Representation of minor's yatarom— Rati fcation—-Nullity— 
Bwit to set arido decrees and sales in excoution— Minor— Guardian ad 
litem—Marriod woman— Guardian of the person of a minor— Oii Pro- 
cedure Coda (Act XIV of 1859 ), Seca 344 and 457— Guardian and Wards 
Act ( VILI ef 1890), Bec. 53. 


Where in an arbitrators award the appellant's sister was described as 
acting for herself and as guardian to the appellant, and at the date of the 
award an apploation, which was subsequently rejected, was actually pending 
in the name of the appellant's sister for a certificate of guardianship of the 
appellant : 

Held, that the statement in the award was unjustified, and that in the 
absence of ratification the appellant was entitled toadeclaration that the 
award was a nullity as far as the appellant was concerned. 

Section 344 of the Civil Procedure Oode (Act XIV of 1882) applies to 
questions atisng between parties to the suit in which the decree was passed, 
that is to say, between parties who have been properly made parties in accord- 
ance with the provisions of the Code, Under section 457 of the Olvil Procedure 
Oode a married woman is disqualified from being appointed guardian asd litem ; 
and that, therefore, the appellant was never a party to any of tbe suis 
in the proper sense of the term. 

Section 58 of the Guardian and Wards Act, which gives a- preference 
to the appointment of the guardian of the person of & minor as guardian 
for the suit, leaves section 457 of the Code of Oivil Procedure untouched, 
and that the effect of the two statutes, read together is that a proper 
guardian of the person of a minor may, if properly qualified, be preferred as 
his or her guardian ad litem, 

Appeal from a judgment and decree of the High Court of 
Judicature for the North-Western Provinces, Allahabad, (August 
g, 1902) reversing those of the Court of the: Subordinate’ Judge 
of Meerut (October 7, 1899). 
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The object of the litigation was to obtain a declaration that 
three sales in execution of decrees and two decrees were 
invalid in law. 

The facts are stated in the judgment of their Lordships. 

Mr. Cave, K. C., and Mr. W. A. Ratkes, for the Appellant: 
The Certificate of management of the minor appellant's estate 
was granted to Mauladad, and the appellant's sister was appoint- 
ed guardian of her person under Act XL of 1858, section 7. 
Refers to section 20 of the Guardian and Wards Act, as to 
fduciary relation of guardian to ward. 


Mouladad, one of the heirs of Sarder Khan, acquired the. 


position of the decree-holder while judgment-debtor, cannot 
execute the decree. Banarsi Das v. Maharani Knar (1). 

A suit liesto set aside a sale made benami. Section 244 
Civil Procedure Code is no bar. 

Mohendra Narain Chaturaf v. Gopal Mondul (2). 

Cases can only be inquired into under section 244 when the 
existence of a decree, which is susceptible and capable of execution, 
isconceded, and it does not apply to a case where the object is to 
impugn the decree itself orto set up a case inconsistent with 
the decree it is sought to execute: Hassan Aliv., Guari Ak 
Mir (3). That section, bars a fresh suit when the question has 
arisen between the parties to the suit in which the decree was 
passed: FProsunno Coomar Sanyal v. Kali Das Sanyal (4). The 
appellant need not set aside the decrees. Her contention is that 
she was not before the Court. Murigeya v. Hayat Saheb (5) 
was also referred to. A suit would lie, if the sale is brought 
about, as in this case, by fraud: Mokendro Narain ChAatoray 
v. Gopal Mondul (6). Under section 47 of the Code of Civil 
Procedure (Act V of 1908), which deals with a mere matter of 
procedure, and is, therefore, retrospective, the Court has dis- 
cretion to treat a suit, such as the one under consideration, asa 
proceeding in execution. It is the corresponding section to 
section 244 of Act AIV of 1882. 

A guardian ad litem of the minor should be appointed 
under section 460 of the Civil Procedure Code even if there be 
a guardian. Under section 457 of that code a married woman 
cannot be appointed a guardian ad item. The appointment of 
the appellant’s sister, a married woman, as her guardian ad 
litem was invalid. The appellant was therefore never before 

(1) (1889) I. L. E, 5 All, 27. (4) (189%) L. B, 10 L A. 166. 


(3) (1890) 1. L. R. 17 Oalo. 769. (5) (1898) L I. B. 28 Bom, 287. 
(3) (1908) L L R. 81 Oslo, 179 (6)(1890) L L. R. 17 Calo. 769-at p. p. 777 and 784, 
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the Court, and all the proceedings are null and void. The 
provisions of section 443 of the Code of Civil Procedure are 
imperative, and where those provisions are substantially not 
complied with, the minor isnot properly represented, and any 
decree which may be passed against the minor is a nullity: 
Hanuman Prasad v. Muhammad Ishaq (1). The decrees in 
two suits are, therefore, null. 

As regards the arbitration proceedings appellant's sister 
was not justified in acting as the minor's guardian, while her 
application was still pending. That application was rejected, 
and the appellant has never ratified the award, which is not 
binding on her as she was not properly represented. 

Mr. De Gruyther, K. C, (Mr. B. Dube with him), for the 
Respondents :—Section 53 of the Indian Trusts Act (11 of 
1882) applies here, and Mauladad and his sons purchased the 
appellant’s share of her father’s property with the permission 
of the Court. They acted absolutely in good faith. All the 
debts of Sardar Khan were binding on his heirs, and before 
the appellant could succeed in her claim, she must pay the 
respondents her share of the purchase money; such an offer 
has not been made, and the appellant is not entitled to succeed. 

As to the arbitration award the illegitimate son is entitled 
to nothing, and yet Mauladad accepts under it one half of what 
he is actually entitled to, if Majid is illegitimate. That shows 
that Mauladad acted bona fide. The Civil Procedure Code 
does not apply to these proceedings, and the Mahomedan Law 
does not prohibit a married woman from being a guardian. 
The award is, therefore, not void because a married woman 
acted as guardian in the proceedings. 

Under section 443 of Act XIV of 1882, as amended by the 
Guardian and Wards Act, the Court shall appoint the duly 
appointed guardian of the property or person of the minor 
as guardian for the suit, and the appellant was therefore 
properly represented by Mauladad, as the guardian of her 
property, or by her sister, the guardian of her person. Section, 
53 0f the Guardian and Wards Act give a preference to the 
appointment of the guardian of the person of the minor as 
guardian for the suit, and the appellant’s sister could properly 
have been appointed as guardian for the suit. Reference was 
also made to section 17 of the Guardian and Wards Act, and 
section 457 of the Civil Procedure Code. The case of Hanuman 


^ To (1) (1905) 1. L. B. 28 All, 187, 
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Prasad v. Muhammad Ishaq (1), relied upon followed the case 
of Khiarajmal v. Daim (2) which dealt with an entirely dif- 
ferent point, is not rightly decided. Where it appears that 
in a suit the minor's interests are effectively represented, as they 
are in this case, by some one with the sanction of the Court, 
any irregularity in the appointment of a guardian ad hitem, 
not shown to have caused any prejudice to the minor, as is the 
case here, would not, under section 578 of the Civil Procedure Code 
be ground for reversing judgment and execution proceedings 
on appeal in a separate suit for that purpose: Musammat 
Bibi Wallan v. Banke Behari Pershad Singh (3). 

[Lorn ATKINSON :—In that case a third party was suing.) 

Mr. De Gruyther :—No decree shall be reversed or varied 
for an irregularity not affecting merits of the case: Civil 
Procedure Code (Act V of 1908), section, 99. 

The decrees in favour of Fateh Chand and Sant Lal and 
Mati Lal not being impeached or impeachable, all questions 
raised, in regard to the execution of those decrees are questions 
arising between the parties to the suit in which the decrees 
were passed, or their representatives and relating to the execu- 
tion of those decrees within the meaning of section, 244 of the 
Civil Procedure Code (Act XIV of 1882): rosunno Coomar 
Sanyal v. Kali Das Sanyal (4). That part of the suit is, there- 
fore, barred by that section. 

The appellant cannot succeed unless she puts the purchasers 
in the position they occupied at the time of their purchase. 

Mr. Cave K. C.,in reply, accepted the respondent’s offer, 
because it was equitable that if the appellant got her property 
back, she must pay the purchasers her share of the debts, and 
submitted that the appointment of a married woman as a 
guardian a4 /rfem was not merely anirregularity but an illegality. 
Kundan Lal v. Gajadhar Lal (5). 

Mr. De Gruyther, with the permission of their Lordships, 
referred to Kachayt Kuliah Haji v. Udum pumthala Kunkt 
Putka (6), in which the Madras High Court held that the 
dppointment of a married woman as guardian ad item was 
merely an irregularity. l 

The judgment of their Lordships was delivered by 


Sir Andrew Scoble.—Muhammad Sardar Khan, the father 


(1) (1908) I. L..R. 28 All, 137 at p. 141. (4) (1893) L. R. 19 I. A. 166 at p. 16$. 
(3) (1904) L, B. 83 L A. 38. (5) (1907) L L.B 99 AIL 798. 
(B7 (1908) L. R, 80 I. A. 182. (8) (1906) L L. R 29 Mad, 58, 
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of the appellant, died on the 1st May, 1888, possessed of a half- 
share in Mouzah Gaisupur and other property, and leaving as his 
heirs according to Mahomedan Law (1r) Ulfat-un-nisa, an adult 
daughter by his first wife ; (2) the appellant Rashid-un-nisa, 
aged four years, daughter by his second wife ; and (3) a brother 
named Mauladad Khan. Each of them was entitled to a third 
share in the estate. He also left an illegitimate son, named 


. Abdul Mujid Khan, for whom he made provision in his lifetime, 


by a gift of a share in his Mouzah of Gaisupur, leaving nine 
biswas of that property to be divided among his legitimate heirs 
at the rate of three biswas apiece. 

At the time of his death, Sardar Khan was indebted to the 
following persons :— 

(1) to Fateh Chand, for Rs. 8,280-11, under a decree dated the l 
18th December, 1882 ; 

(2) to Achal Das for Rs. 2,500, under a bond dated the 31st 
January, 1882 ; 

(3) to Sant Law and Moti Lal,for Rs. 2,294-10, under a 
decree dated the 17th January, 1883 ; and 

(4) to his brother Mauladad Khan, under a possessory 
mortgage deed for Rs. 14,000, dated the 18th May, 1886. 

On the gth May, 1888, Mauladad Khan filed an application 
for mutation of names in respect of Gaisupur, in favour of the 
three legal heirs of the deceased. This application was opposed 
by Ulfat-un-nisa, on the ground that Abdul Majid (who was then 
a minor and as to whose illegitimacy she was silent) was entitled 
to half the estate; to the exclusion of the brother, Mauladad 
Khan. And the matter was referred to the arbitration of one Abdul 
Karim Khan, who made his award under date the 12th January, 
1889, whereby he gave the largest share of the property to Abdul 
Majid, and reduced the share of the appellant Rashid-un-nisa 
from 3 to 2l biswas. In this arbitration, Ulfat-un-nisa repre- 
sented herself as acting as guardian of the minors, Abdul Majid 
and Rashid-un-nisa, and her general attorney, one Siraj Ahmad, 
signed the award on their behalf. This award seems to have 
been so far acted on that mutation of names was ordered to be 
made in conformity with it. 

While these proceedings were pending Ulfat-un-nisa, on the 
I8th July, 1888, applied to the District Judge of Meerut for a 
certificate of guardianship under Áct 40 of 1858, in regard to 


- both minors, and her application was opposed by Mauladad Khan 


as regards Rashid-un-niea, on various grounds, one being that 
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the minor was married to his son, Niaz Mahammad Khan, and 
that he " maintained and looked after " her. He therefore asked 
that a certificate of guardianship might be granted to himself. 
His petition is dated the 2nd August, 1888 ; and by an Order of 
the District Judge of Meerut, dated the 13th April, 1889, it 
appears that Ulfat-un-nisa had withdrawn her claim, and a certi- 
ficate of management of the girl's estate was granted to Mauladad ; 
but, as “ uncle cannot properly be constituted guardian of the 
girls person," the Judge directed that she should " remain in 
charge of her half-sister Ulfat-un-nisa" 2 

Meanwhile, Mauladad was actively engaged in settling the 
claims against Sardar Khan's estate. On the 6th April, 1889, he 
purchased, in the name of his four sons, the decree held by Sant 
Lal and Moti Lal, for the sum of Rs. 2,500 ; and on the 8th April, 
1889, he purchased, in the same names, the claim of Achal Das 
for the sum of Rs. 3,000. On the roth June, 1889, he purchased, 
in his own name, the decree held by Fateh Chand for the sum of 
Rs. 12,842-2. He thus became the sole creditor of Sardar Khan's 
estate. He died on the 22nd July, 1893, and the present res- 
pondents are two of his sons, and the representatives of a third 
son. 

The fourth son, Niaz Muhammad Khan, who, as has already 
been stated, is the husband of the appellant, instituted the 
present suit on behalf of his wife, then a minor of fourteen years 
of age, on the 21st September, 1898. The object of the suit is 
to obtain a declaration that two decrees and three sales in execu- 
tion affecting her share in her father's estate are invalid as against 
the appellant, who was a minor and not legally represented in 
the proceedings from which they resulted; and, for the same 
reason, that the submission to arbitration, and consequent award, 
reducing her share from 3 to 21 biswas, are not binding on her. 

It was not seriously contended before their Lordships that 
these arbitration proceedings, so far as the appellant's interest is 
concerned, could be supported. She wasthen about four years 
of age, and her consent seems to have been taken for granted to 
what was no doubt considered a fair family arrangement. But it 
has never been ratified by her, and is inoperative as regards her 
interest in her father's property. It is true that, in the award, 
her sister Ulfat-un-nisa is described as acting " for herself and as 
guardian of Abdul Majid Khan and Rashidan, minors”; but at 
the date of the award, the 12th January, 1889, an application was 
actually pending in her name in the Court of the District Judge 
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of Meerut for a certificate of gurdianship of these minors, and 
this application was rejected by the above-mentioned order of 
the 13th April, 1889. The statement in the award was therefore 
unjustified, and the appellant is entitled to the declaration which 
she seeks, that the award is a nullity, as far as she is concerned. 
Mauladad Khan, as has already been stated, had in 1889 got 
into his own hands all then existing claims against Sardar Khan's 
estate, and after a short interval, he proceeded to realize them. 
On the 23rd April, 1891, he applied for execution of Fateh 
Chand’s decree, and in his application the appellant is described 
as “Musammat Rashidan, minor, under the guardianship of her 
sister Musammat Ulfat-un-nisa.” On the 16th May, 1891, a 
similar application was made, in the name of his four sons, for 
execution of Sant Lal’s decree, and in it the appellant is des- 
cribed as “minor . .. under the guardianship of Mauladad 
Khan,” and there is no room for doubt that, though the sons 
were the nominal applicants, Mauladad was the person really 
interested m the application. In the sales which followed on 


these applications, the decree-holders were, in both cases, the 


purchasers. On the 26th May, 1891, Mauladad brought a suit to 
recover interest on the mortgage which he himself held, and in 


.the plaint, the appellant is described as “under the guardian- 


ship of her sister Ulfat-un-nisa," who, he states, is “ certificated 
guardian of her person," and "has been made gnardian ad 
litem.” In this case the decree was made in the absence 
of both the female defendants. No step appears to have 


.been taken to enforce the bond to Achal Das until after 


Mauladad’s death, which occurred on the 22nd July, 1893. On 
the 4th January, 1894, his four sons put the bond in suit, 
and obtained an ex parte decree on the 28th August, 1894. 
In this case also the appellant is described as “under the 
guardianship of her sister,’ who, by order of the Court, dated 
ioth March, 1894, was appointed guardian ad Hitem The 
possessory mortgage in favour of Mauladad Khan is admittedly 
still in force. 

The learned Subordinate Judge found that the proceedings 
impeached in the plaint failed as against the plaintiff (appellant), 
because she was not properly represented in them. He held 
that Ulfat-un-nisa, as a married woman, could not have been 
appointed guardian ad Zem, and that Mauladad, whose sons 
were merely enam: purchasers on his behalf, had an interest 
adverse to that of the minor, and was therefore disqualifjed. 
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The High Court on appealset aside his decree, and dismissed 
the suit upon the ground that “the decrees upon which the 
execution proceedings were founded are not in any way impea- 
ched in the suit, nor could they be. The impeached transac- 
tions were proceedings on those decrees in execution, and, this 
being so, it was the proper course for the plaintiff, if she had 
any objection to make to the execution of the decrees, to raise 
these objections under the provisions of section 244 of the Code 
of Civil Procedure and not by a separate suit." 

With all respect to the learned Judges of the High Court, their 
Lordships are unable to agree with this conclusion. Section 244 
of the Civil Procedure Code applies to questions arising between 
parties to the suit in which the decree was passed, that is to say, 
between parties who have been properly made parties in accordance 
with the provisions ofthe Code. Their Lordships agree with the 
Subordinate Judge that the appellant was never a party to any of 
these suits in the proper sense of the term. Her sister, Ulfat-un-nisa, 
was a married woman, and therefore disqualified under section 457 
of the Code from being appointed guardian for the suit, and Maula- 
dad's interest was obviously adverse to that of the minor. An in- 
genious argument was put forward by Counsel for the respondents 
to the effect that as Sec. 53, of the Guardian and Wards Act 
(Act VIII, of 1890) gives a preference totheappointment of the 
guardian of the person of a minor as guardian for the suit, and as 
Ulfat-un-nisa was guardian of the person of her minor sister, she 
could properly have been appointed her guardian ad item in these 
proceedings. But this argument is open to the obvious objection 
that the later enactment leaves Sec. 457 of the Code untouched, 
and that the effect of the two Statutes, read together, is that a pro- 
per guardian of the person of a minor may, if properly qualified, 
be preferred as his or her guardian ad Litem. 

For these reasons their Lordships wil humbly advise His 
Majesty that this appeal should be allowed, that the decree of 
of the High Court should be discharged with costs, and that, 
subject to the payment, or allowance on account, by the 
appellant of any sum that may be found to be due by her in 
respect of the possessory mortgage of the 18th May, 1886, the 
decree of the Subordinate Judge should be restored. 

The respondents must pay the costs of the appeal. 

Messrs. T. C. Summerhays & Sons—Appellant’s solicitors. 

Messrs. Ranken, Ford, Ford & Chester—Respondent’s solicitors. 
J. M. P. Appeal allowed. 
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APPELLATE CIVIL. 


Before Mr. Fustice Mookerjee and Mr. Fustice Vincent. 
TEGA SINGH 


v. 


BICHITRU SINGH." 


Privy Cowncll Appsai—BSpecial leace—Aigh Court, Jrudiation of —.Heociver, 
application to appoint—Civil Procedure Oode (Aœ V af 1908) Boos. 109, 
119 and O. 45 and 13. 

Where after refusal by the High Oourt to grant leave to appeal to His 
Majesty tn Council, special leave has been granted by the Judicial Committee, 
the High Oourt has no power to entertain an application for appointment of a 
receiver of the property in dispute under Rule 18 of O. 45 of the Oivil Procedure 
Code of 1908, 

The changes introduced in the Oode of 1908 do not in this matter affect the 
law as it stood under the Code of 1882. 

Aloktah Okasuira v. Sairughan (1) applied, 


Application for appointment of a receiver by the appellant 
to His Majesty in Council. 
Babus Harendra Naram Mitter, Biraj Mokan Mojumdar, 


and Hari Bhusan Mukerjee for the Petitioner. 


Mr. A. Choudhuri and Babu Ganesh Dutt Singh for the 
Opposite Party. 

The facts and arguments are sufficiently set out in the 
judgment which was delivered by 

Mookerjoe J.—We are invited by the appellant in this case 
to appoint a Receiver in respect of the properties which are the 
subject-matter in dispute on appeal to His Majesty in Council. 

The decree of this Court affirmed the decree of the Court 
below, and an application for leave to appeal to His Majesty 
in Council was refused. Subsequently the plaintiff applied to 
the Judicial Committee and obtained special leave to appeal (1). 
The order of His Majesty in Council is in these terms. 

“It is hereby ordered that leave be and the same is hereby 
granted to the petitioner to enter and prosecute his appeal 
against the said decree of the High Court of Judicature at Fort 
William in Bengal dated the zoth day of December 1905 upon 
depositing in the Registry of the Privy Council the sum of 
£200 sterling as security for costs and that liberty be and it is 
hereby reserved to the respondent to move their Lordships for 
an order increasing the amount of the said security so to be 
deposited as aforesaid by the petitioner. And the Registrar of 


* In the matter of Appeal to His Majesty in Council No 58 of 1908. 
(1) (1899) I, L, E. 27 Oalc, 1. (2) (1907) 12. O. W, N, 68. 8. N. 


Vor. X.] HIQH COURT. 


the said High Court is hereby directed to transmit to the 
Registrar of the Privy Council without delay the authenticated 
copies, under the seal of the said High Court, of the record, 
pleadings, proceedings and evidence proper to be laid before 
His Majesty on the hearing of this appeal upon payment by 
the petitioner of the usual fees for the same.” 

The petitioner now applies under order XLV, Rule 13 of 
the Code of 1908 for the appointment of a Receiver in respect of 
the subject-matter of the appeal to His Majesty in Council. 
Objection is taken by the respondent that the rule in ques- 
tion has no application, because the appeal in this case was 
not certified by this Court, but was admitted by special leave 
granted by His Majesty in Council In support of this 
contention, reliance is placed upon the observations of the 
judicial Committee in the case of Mohesh Chundra Dhal 
v. Satrughan Dhal and others (1). In that case, special leave 
to appealagainst the decree of the High Court was granted 
by the Judicial Committee. An application was then made 
to this Court that the manager of the estates in dispute 
should remain in possession during the pendency of the appeal. 


The application was refused on the ground that the Code 


did not give this Court jurisdiction over the subject-matter 
pending an appeal not certified by themselves. The petitioner 
then moved the Privy Council and obtained an order for stay 
' of proceedings. Lord Hobhouse in delivering judgment observed 
as follows :—“Their Lordships cannot direct the High Court 
to act where they have no jurisdiction, and they are not 
prepared to differ from the High Court on the question whether 


or no they have jurisdiction without hearing full argument on the 


point. They are at present disposed to agree that the jurisdic- 
tion does not exist ; and though it may be very anomalous 
that property should be left without the possibility of interim 
protection, pending an appeal granted by special leave, the 
case is one of great rarity, and not unlikely to have. escaped the 
notice of the framers of the Code." 

On behalf of the petitioner, however, it is contended that 
although this may have been the position under the Code of 
1882, the matter has been set at rest by the Code of 1908 in 
favor of the view put forward by him. Our attention is invited 
to two points of difference between section 608 of the Code of 
1882 and Rule 13 of Order XLV of the Code of 1908. 


(1) (1899) I. L. R. 37 Galo. 1 ; L. B. 98 I. A. 281. 
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C1YIL, 
1909. 
Tega Bingh 
Bichitra Singh, 
Hoheria J. 
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In the first place, section 608 of the Code of 1882 provided 
that “notwithstanding the admission of any appeal under this 
Chapter, the decree appealed against shall be unconditionally 
enforced, unless the Court admitting the appeal otherwise 
directs." 

In the new Code the words “ the grant of a certificate 
for" have been inserted before the words "the admission of 
any appeal.” This is obviously of no assistance to the appellant. 
The effect of the alteration is merely to enable the Court, in a 
case in which Rule 13 applies, to make an order after the grant 
of a certificate and before the appeal has been finally admitted. 

The second alteration to which our attention is invited is 
the addition of the words “by the appointment of a Receiver 
or otherwise" in clause (7). This change also is of no assistance 
to the appellant. The object was to make it quite clear that, 
in a case in which Rule 13 applies, the Court may afford relief 
by way of appointment of a Receiver. We are not prepared 
therefore to say that Rule 13 differs, so far as the present question 
is concerned, in any material respect from section 608 of ithe 
Code of 1882. On the other hand, if we examine the frame 
of the Code, it becomes fairly clear that Rule 13 could not have 
been intended to apply to cases in which the appeal had been 
admitted by special leave of the Judicial Committee. 

Sections 109—111 of the Code deal with appeals to His 
Majesty in Council, and define the circumstances under which 
an appeal may be allowed. Section 112 then lays down that 
"nothing in the Code shal be deemed to bar the full and 
unqualified exercise’ of His Majesty’s pleasure in receiving or 
rejecting appeals to His Majesty in Council or otherwise how- 
soever." This section, it cannot be suggested, confers a right 
upon the subject to prefer an appeal to His Majesty in Council. 
It merely declares that nothing in the Code wil] affect the 
exercise of the appellate jurisdiction which the Sovereign in 
Council undoubtedly possesses by virtue of the Royal Prerogative. 
When we next turn to Order XLV, we find that Rule 2 lays 
down that ““ whoever desires to appeal to His Majesty in Council 
shall apply by petition to the Court whose decree is complained 
of." "The subsequent orders deal with the mode in which 
such application is to be dealt with.” No reference is made, 
as might have been expected, to any application to His Majesty 
in Council for specialleave, and no provision is made for what 
is to happen if such application is granted or refused. It is stated 
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on behalf of the petitioner that when an order for grant of special 
leave is received in this Court, it is registered and- numbered 
as if leave had been granted by this Court. That may be so 
as a matter of Office procedure; but this circumstance cannot 
confer on the Court a jurisdiction which it does not possess. 
It is clear therefore that order XLV applies only to cases in 
which the appeal to His Majesty in Council has been initiated 
by an application to the Court against whose decree the appeal 
has been preferred, which application’ is subsequently granted 
by that Court. In this view, Rule 13 would got have any applica- 
tion to a case in which specialleave to appeal has been granted 
by the Judicial Committee. This we think is also clear from 
an examination of the other rules in order XLV. For instance, 
sofaras the furnishing of security is concerned, the security 
isto be furnished, not in accordance with the Code (Rule 7) 
or under the rules framed by'this Court in accordance therewith, 
but under the directions contained in the order of His Majesty 
by which the appeal is admitted Spooner v. ¥uddow (1). Again, 
if any question arises as to the increase of security during the 
pendency of the appeal, the matter isto be determined, not by 
this Court under Rule 14, but by His Majesty in Council, as 
expressly directed in the order by which leave to appeal was 
granted. On these grounds, we are of opinion that the applica- 
tion which has been presented to us for the appointment of a 
Receiver cannot be entertained under Rule 13, Order XLV of 
the Code, although, it is quite conceivable that if an application 
were made to the Judicial Committee for the appointment of a 
Receiver, their Lordships might, if satisfied that ad interim pro- 
tection was needed, direct this Court to deal with the matter. 

We desire to add that even if it were conceded that 
we had jurisdiction to appoint a Receiver, we should be 
reluctant to do so at the present stage. The respondent is the 
Manager of a Religious Endowment appointed under Act XX of 
1863, and it has not been disputed that he is under the control 
of the District Judge. Before an application for tbe appoint- 
ment of a Receiver is made, on the ground of waste or mis- 
management, the petitioner ought, in ordinary cburse, to 
exhaust his remedies before the District Judge. 

The application is refused with costs, five Gold Mohurs. 


(1l) (1848) 4 M, I, A, 353 (861) [CL Olarhe v. Brojendro, 18 O. W, N, 
1127— Bep.] 
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Before Mr. Fustice Mookerjee and Mr. Fustice Vincent. 
SAMARENDRA CHANDRA DEB 


v, 
BIRENDRA KISHORE.* 
Priry Council appeal—Objootion that appeal kad boooma incompotent — Final 
admiston— Hooord, transmission af— Praotios, 

After an appeal to His Majesty in Council had been admitted but before the 
transmission of the transoript record to England, it was objected by tha 
respondent that he had attained the status of a Borereign Prince, so that the 
suit could not be continued against him in any Municipal Court, and he prayed 
that the appeal may be detlared to have abated. 

Hold, that although the High Oourt retained jurisdiction over the appeal 
for interlocutory matters, it would not make the order for abatement, bat would 
transmit the petition with a report upon the truth or otherwise of the allegations 
made therein, to be dealt with by the Judicial Committes upon the hearing of 
the appeal, 

Application by the Respondent. | 

Application for abatement of an Appeal to His Majesty in 
Counoil. 

Mr. Chakravart! and Babu Harendra Narain Mstter’ for 
the Appellant. 

Dr. Rash Behari Ghose, Babus Dwarka Nath Chakravarti- 
and Taruck Chandra Chakravart for the Respondent. 

The facts sufficiently appear from the judgment which was 
delivered by l i 

Mookerjee J.—In this case the order for final admission h 
been made by this Court but the transcript of the record has- 
not yet been sent to England. The respondent has now applied 
that the appeal may be directed to be taken off the file or in the 
alternative that the petition may be transmitted to their Lord- 
ships of the Judicial Committee for disposal. The circums- 
tances under which this application has been made may be 
shortly stated. The plaintiff who is the appellant before the 
Judicial Committee sued the defendant who was then the duly 
appointed Jubaraj of the Gadi of Hill Tipperah for declaration 
that he himself by virtue of his previous appointment as Bara 
Thakur was entitled to the succession after the demise of 
the then Raja and that the defendant had no right of succession 
thereto. One of the objections taken tothe maintenance of 
the suit was, that it was not competent to the Municipal Courts 
of British India to entertain a suit of this character in which 


^ In the matter of Appeal to His Majesty in Counci No. 55 of 1908, 
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the validity of an act of State by a Sovereign Prince was called 
in question. The suit was dismissed by the Court of first ins- 
tance and this decision was affirmed on appeal to this Court. 
The plaintiff then obtained leave to appeal to His Majesty in 
Council. During the pendency of this appeal, the father of the 
defendant the Maharaja of Hill Tipperah died on the 12th 
March 1909 and on the 3rd June following, the Government of 
India recognised and sanctioned the succession of the defendant 
to the Raj of Hill Tipperah and rejected the memorial of the 
plaintiff for recognition as Raja. The defendant now contends 
that by virtue of the recognition of the Government of India 
he has become a Sovereign Prince and that the appeal can no 
longer be prosecuted against him. On behalf of the appellant, 
it has been contended that this Court has no jurisdiction to 
entertain this application. In view of the decision of this 
Court in /adunundan Koer v. Ram Jibanial (1), it is clear that 
it is competent to this Court to deal with this application. The 
sole question is what order should be passed thereupon. The 
question raised is one of considerable importance and if this 
Court directed the appeal to be taken off the file, it would be 
open tothe appellant to apply for leave to appeal to His 
Majesty in Council against such order. Itis therefore more 
covenient that the application should be considered by the 
Judicial Committee. The order will be that the application be 
transmitted to the Judicial Committee with a report that the 
facts stated therein appear to this Court to be well founded. 


(1) (1909) 10 0, L. J. 881, 


Before Mr. 9usitice Mookerjee and Mr. Vusice Vincent. 
JADUNANDAN KOER 


v. 
RAMJIBAN LAL."* 
Pricy Oowneil aypeai— Death of parties — Substitution, application for— Admis- 
sien, Anal order for—Hecoré, transmission of—Civil Procedure Oede 
( Act V of 1908), O. 88. 
After the final order for admismon of an appeal to His Majesty in Counoll 
has been made by the High Oourt, and before the transcript of the resord has 
been tranmnitted to England, the High Oourt has power to entertain an applica- 


* In the matter of Appeal to His Majesty in Council No, 18 of 1907. 
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ton for substitution of the legal representatives of parties who bave died 
meanwhile, Order 22 of the Oivll Procedure Code, 1908, has no application to 
this matter, No question of Umitation can consequently arse, Any order for 
substitution made by the High Court, however, is subject to the rules of the 
Judicial Committee and such directions as may be given by thelr Lordships 
at the bearing of the appeal. 
The history of the practioe In this matter reviewed. 
Appeal to His Majesty in Council. 
Application for substitution. 


Babus Fogesh Chandra Roy and Rajendra Chandra Guka 
for the Appellant. ° 


Babu Lackmi Narayan Singh for the Respondent. 


The facts sufficiently appear from the judgment which was 
delivered by 


Mookerjee J.—In this case, leave to appeal to His Majesty 
in Council has been granted and the final order for admission 
made, but the transcript of the record has not yet been trans- 
mitted to England. It now appears that Harolal Chowdhury, 
Joygobindo Chowdhury, Newalal Cowdhury and Monilal 
Chowdhury, some of the respondents in the appeal, have died. 
Harolal is alleged to have died on the 8th January 1908, 
Joygobindo on the a3rd January 1908, Newalal on the 18th 
January 1908, and Manilal in December 1908. No steps in this 
Court have been taken, up till recently, by the appellants to 
bring the legal representatives of these respondents on the record. 
But while proceedings were pending before the District Judge 
who, under the orders of this Court, enquired into the sufficiency 
of the security bond tendered by the apppellants, the matter was 
brought to the notice of the appellants on the 9th August 1908, 
and they got the legal representatives substituted for the purpose 
of the enquiry before the District Judge on the 15th August 
1908. The respondents have now applied to this Court for an 
order declaring that the appeal has abated under Order 22 
Rule 4 of the Code of 1908. The appellants on the other hand 
have in answer made an application for substitution of the legal 
representatives of the deceased respondents. To the grant of 
this application, objection has been taken on behalf of the res- 
spondents that the proper application to make is one to set aside 
theabatement under Order 22 Rule 9, that any application for 
substitution ought to have been made within six months from the 
death of the respective respondents under Art. 177 of the Second 
Schedule of the Limitation Act and that sufficient cause has not 
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been shown for extension, of the time under section 5 of the 
‘Limitation Act which is made applicable to an application to set 
aside an abatement under Clause 3 of Rule 9 of Order 22. It 
has further been argued, somewhat inconsistently by both sides, 
that as the appeal has been finally admitted, this court has no 
jurisdiction to deal with either application. This latter point 
must obviously be considered first. 

It has been argued in support of the preliminary objection 
that after an appeal has been finally admitted, the powers of this 
Court are defined by Order 45 Rule 13, and ,that as the matter 
now before this Court is not covered by that rule, it is incom- 
petent to this Court to make an order of any description. "There 
can be no question that this contention is opposed to what has 
been the settled practice of this court as recognised by their 
Lordships of the Judicial Committee. After an appeal has been 
finally admitted, before the transcript of the record is trans- 
mitted to England, this Court has always exercised jurisdiction 
over the appeal. It is sufficient to refer to the cases of Bishan 
Dutt Ckobey wv. Lilaba& Misrani (1) and Mir Sarbarjan v. 
Fabiruddin (2), where this Court directed stay of execution of 
decree; Kali Prosad v. Gtrdharilal (3) and Gtrdharilal v. 
Meghlal (4) where this court directed substitution of the 
legal representatives of the deceased parties to the appeal; 
Siabarkam v. iban Ram (5) where this Court directed the addi- 
tion of parties to the appeal, and Amritalal v. Jotindra Nath (6), 
Iribati v. Sibankishore (7) and Deo Narain vw. Nursing 
Singh (8) where this Court allowed appeals to be withdrawn. 
This practice is supported by the decision of their Lordships of 
the Judicial Committee in Gangadhar Seal v. Raddamoney 
Dossee (9) in which it was held that the Judicial Committee 
had no jurisdiction to entertain any application in an appeal 
until the petition of appeal was lodged after the arrival 
and registration of the transcript in the Council Office. The 
same view is supported by tbe cases of Harasundert v. 
Krishna Nath (10), Gobardhan v. Mant Bibi (11), and Zhakoor 
Kapil Nath v. Government (12). On the other hand, if the 
(1) P.O App. 41 of 1907 unreported. (7) P. O. App. 34 of 1904 unreported. 


(3) P. O. App. 2 of 1907 unreported. (8) P. O, App. 45, 48 & 61 of 1906 unreptd, 


. O. App. 85 of 1907 rted, (9) (1858) 6 M. I, A. 209; . 
NU USUS S PESO 9 Moore's P. O 44. 


(4) P. O. App. 6 of 1907 unreported. (10) (1848) Fulton 10. 
(5) P. O. App, l of 1907 unrepoted — (11) (1870) 5. B. L. R. 76. 
(6) P. O. App. 12 of 1907 unreported. (12) (1876) L L. B. 1 Oalo 143. 


^ 
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transcript record has been transmitted, the application has to be 
presented to this Court, which is then forwarded with a report 
to the Judicial Committee for final disposal. It is sufficient to 
refer in this connection to the case of Za:dar Ali v. Tassadduk (1). 
The procedure indicated in this case was followed in the 
cases of Ram Chandra v. Rant Keshabatt (2), where application 
was made for appointment of a guardian ad item of an infant 
respondent and for the purpose of addition of new parties as 
respondents; Gofal Prosad v. Raja Raghu Nath (3) where 
application was made for substitution of parties and for 
compromise of the matters in dispute in the appeal; Peary Mohan 
v. Narendra (4) where application was made for amendment 
ofthe transcript record; and Abhiram v. Shama Charan (5) 
where application was made for substitution of the legal representa- 
tives of one of the deceased parties, It may be pointed out 
that the earlier practice of the Judicial Committee in these 


and analogous matters was not quite uniform. Thus in the 


cases of Spooner v. Juddow (6) and Kast Persad v. Kawabasi Kooer 
(7) the Courts in India appear to have actually substituted the 
legal representatives on the record in place of the party who 
had died, while in the cases of Raja Sut Charan Ghosal v. 
Mudhan Kishore (8) Gooroo Churn v. Radanath (9) Troup v. 
East India Company (10) and Gobind Chunder Sein v. Ryan (11) 
the applications for substitution and revival appear to have been 
presented to the Judicial Committee direct and entertained 
by them. The practice, however, must now be taken to be 
well-settled, namely, that as proper evidence must be given 
of the representative character of the persons by or against 
whom the revivor is sought, the title ought to be established 
upon petition to the Indian Court, which thereupon makes 
any enquiries which it may deem necessary and orders the 
petition to be transmitted to England for such order as the 
Judicial Committee may think fit to make. Reference may in 
this connection be made to the case of Gaur Mohun Chakerbati 
v. Zara Sundert Debt (12) where after the transmission of an 


(1) (1888) L, B. 15 I A, 200; I. L. B. 16 Calo, 184. 

(3) P. O. App. 22]of 1906 unreported. (7) (1851) 5. M, I. A. 146. 

(8) P. O. App. 14 of 1905 Do, (8) (1850) 5 M. I. A, 107. 

(4) P. O. App, 88of 1905 Do. (9) (1857) 7 M. I. A. 1. 

(5) P.O. App. 93 of 1908 Do (10) 0857) 7 M.L A 104. 

(6) (1848-50) 4 M. I. A. 858 ; 6 Moore's P. O. 257, (11) (1861) 0 M I. A. 140. 
(12) (1880) I. L, B, 17-Calc, 698, 
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appeal to England, the appellant obtained leave in the High 
Court to withdraw it. Thereupon an infant, a party to the suit 
whose rights were involved, applied to the High Court for 
leave to prosecute the appeal. This was refused on the ground 
that it was for their Lordships ofthe Judicial Committee and 
not for the High Court to dispose of the matter. On behalf 
of the infant an application was subsequently presented to the 
Judicial Committee, and leave was granted to the petitioner to 
carry on the appeal. We must take it, therefore, that as in 
the present case, the record has not yet been transmitted to 
England, it is competent to this Court to deal with the applica- 
tions which have been presented. 

Now, so far as the merits of the applications are concerned, it 
is fairly clear that the appellants had no knowledge of the death of 
three of the respondents till the matter was reported to them in the 
course of the investigation of the sufficiency of the security. 
They at once took steps to have the legal representatives brought 
on the record before the District Judge, apparently for the 
purpose of the enquiry before him. This was, perhaps, not quite 
regular, because the District Judge who had been directed to 
report upon the security, had not seisin of the appeal and 
had no jurisdiction to make the order for substitution, The 
parties substituted, however, did not take exception to the course 
which was adopted, and did not urge that the application for 
substitution must be presented to this Court and orders there- 
upon passed here. In substance, therefore, the legal represen- 
tatives of three of the respondents have been brought on the 
record and they have allowed themselves to be treated as if they 
have been made parties by a valid order of a competent Court. 
It is desirable, however, that to avoid all objections of a techni- 
cal character, an order for substitution should now be made by 
this Court. So far as Manilal Chowdhury is concerned, he is 
stated to have died in December 1908. There is nothing to 
indicate when the fact of his death came to the knowledge of 
the appellants ; but itis clear that as soon as the respondents 
presented their application on the 13th July 1909 for an order 
that the appeal has abated, the appellants presented their 
application on the 26th July to bring on the record the heirs of 
the deceased respondents. It is contended under these circums- 
tances by the learned vakil for the respondent that under Order 
22 Rule 4 the appeal must be taken to have abated and that 
application must be made under Rule 9 of that Order to set 
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dudurihndan Koer 
Ramjiban Lal 
Meoherjee, J. 
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aside the abatement withia the time allowed by Art 171. In 
our opinion, there is no substance in this contention. In the 
first place, Order 22 has no application to appeals to His Majesty 
in Council. It cannot be disputed that the Judicial Committee, 
in respect of procedure with regard to appeals presented to His 
Majesty in Council, are not limited by the provisions of the Code. 
In this view, no question of limitation would arise. In the 
second place, if Manilal died in December 1908, the appeal even 
if it had been an appeal pending in this Court would not abate 
till June 1909, and 'an application to set aside that abatement 
would be in time if made within 60 days from the date of abate- 
ment. In any view, therefore, it is clear that there is no subs- 
tantial objection to the substitution of the parties on the record. 
We therefore direct that the legal representatives of all the 
deceased respondents be brought on the record and notices do 
issue on them. This order is made subject tothe Rules of the 
Judicial Committee and any orders and directions that may be 
given by their Lordships in this matter at the hearing of 
the appeal. 


Application for substitution allowed, 


Before Mr. Fustice Mookerjee and Mr. Vustice Vincent. 
SARATMANI DEBI 


U 


BATA KRISHNA BANERJEE.* 


Privy Connon! appeal—Civil Procedure Code ( Aot V of 1908), Seo. 109, ol. (a)— 
Remand order— Final order. 

' The term ‘final order’ in section 100 of the Olvil Procedure Code, 1908, 
denotes an order which finally decides any matter directly at issue in the case 
in respect of the rights of the parties, An order of remand may be a final order 
within the meaning of this ‘section, if it decides in effect finally the cardinal 
point in the suit or an issue which goes to the foundation of the mit, Whether 
a particular order falis in this catagory must depend upon {te contenta, 

When the fundamental question in the came was whether the sult was 
barred under seotion 244 of the Oode of 1882 and the first Court held that the 
suit was so barred, but the lower appellate Court took a contrary view and 
remanded the sult for trial on the facts, and this order was subsequently 
affirmed by the High Court: 

Held, that the order of the High Court was a final order within the mean- 
ing of section 109 of the Code of 1908, : 


* In the matter of Appeal to His Majesty in Council No, 89 of 1908. 
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Application for leave to appeal to His Majesty in Council. 

Dr. Rash Behary Ghose, Babus Dearka Nath Chakravaris, 
Taruck Chandra Chakravarti, Surendra Nath Roy, Satyendra 
Nath Roy for the Appellant. 

Babus Sarat Chandra Roy Chowdhury amd Satis Chandra 
Mookerjs for the Respondent. 


The facta and arguments are fully set out in the judgment 
of the Court which was delivered by 


Mookerjee J.— We are invited to grant a certificate to the 
appellant that as regards the value of the subject-matter and the 
nature of the questions involved in this appeal, the requirements 
of section 110 of the Code of 1908 are satisfied. The respon- 
dent commenced the suit out of which the present proceeding 
arises, in the Court of the Subordinate Judge of Hooghly and 
valued the relief claimed at Rs. 1,500. The defendant took 
exception to the valuation of the suit and further contended 
that the suit was not maintainable in view of the provisions of 
section 244 of the Code of 1882. The Subordinate Judge 
dismissed the suit on the ground that it was barred by section 
244, and in support of this view relied upon the case of 
Fogemaya Dassi v. Thackomons Dassi (1). The plaintiff then 
appealed to the District Judge. The defendant took a prelimi- 
nary objection that the appeal was incompetent and could be 
entertained only by the High Court. This objection was 
overruled and the appeal heard, with the result that the District 
Judge set aside the decree of the first Court on the ground that 
section 244 did not operate as a bar, and remanded the case 
under section 562 of the Code of 1882. The defendant then 
appealed to this Court. On the 3rd March 1905, the appeal was 
allowed and the suit dismissed by Maclean C. J. and Holmwood J.. 
Subsequently this judgment was recalled and the case re- 
argued with the result that on the 21st February 1908 Maclean 
C. J. and Coxe J. dismissed the appeal (Saratwant Debt v. Bata- 
hriskna (2)]. The appellant alleges that on her behalf a question. 
was argued before this Court that the District Judge had no. 
jurisdiction to entertain the appeal presented to him and that 
for some reason not explained, this objection was not considered, 
as appears from the Judgment. She now applies for leave to 
appeal to His Majesty in Council. It is not disputed, and in our 
opinion it cannot be successfully disputed that the value of the 


(1) (1896) L L. R. 34 Oalc. 473. (3) (1908) L L. B. 85 Calc. 1100. 
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subject-matter of the guit in the Court of first instance was 
upwards of Rs. 10,000 and that, the order of this Court involves 
a question to property of like value. There is also no room, 
for doubt that the proposed appeal involves substantial questions 
of law. It has been argued however on behalf of the respondent 
that the order in question which affirms the order of remand 
made by the District Judge is not a final order within the 
meaning of section 109 (a) of the Code of 1908. In support of 
this view reliance has been placed upon the cases of Zabibunnissa 
v. Munwarunnissa (1), Tirunarayana v. Gofalasami (2), and Rat 
Radkakissen v. Collector of Jaunpore (3), and reference has also 
been made to the fact that the Judicial Committee refused an 
application for special leave to appeal to Her Majesty in Council 
in Raya Tusaddak Rasul v. Fursand Husain (4). In support 
of the appeal, reliance has been placed, on the other hand, upon 
the cases of Rahimbhoy v. Turner (5), Satyad Muskur Hossain v. 
Bodha Bibi (6), Anando Gopal v. Nafar Chandra (7) and refer- 
ence has also been made to thc cases of Radha Raman v. Pran 
Nath (8) and Khagendra Nath v. Pran Nath (9). In our opinion, 
the order against which the appellant asks for leave to appeal is 
a final order within the meaning of section 109 of the Code. 

The term ‘final order’ within the meaning of clauses (a) and 
(5) of the section denotes an order which finally decides any 
matter directly at issue in the case in respect of the rights of the 


` parties. It cannot be affirmed as an inflexible rule of universal 


application that an order of remand is not a finalorder for the 
purposes of the section because it is in the nature of an inter- 
locutory order in the suit. The answer to the question, whether 
an order is final or not, must depend upon its contents. If it 
decides in effect finally the cardinal point in the suit, if it 
decides an issue which goes to the foundation of the suit, and, 
therefore, is an order which caf never, while the decision stands, 
be questioned again in the suit, itis Anal within the meaning of 
the section, notwithstanding that there may be subordinate 
enquiries to be made. This view is amply supported by the 
cases upon which reliance has been placed on behalf of the 
appellant. In Radtmbhoy v. Turner (5) the appeal was directed 


(1) (1908) I L. B, 25 All, 629. (8) (1900) L. B. 38 L A. 28. 
(3) (1889) I, L. R. 18 Mad. 349. (4) (1898) 1 Ondh Oases 205, 
(5) (1850) L B. 181. A 6 ; I. L. B. 15 Bom. 155, 

(6) (1894) L. R. 23 L A. 1; L L, RB. 17 Al, 118 

(7) (1908) I. L. R. 35 Calo, 618; 80 L, J. 168, 

MB) (1901) L L. R. 28 Oalo, 475. 

(8) (1908) L. B. 29 I, 4. 99 ; L L. E. 29 Calo, 896. 
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against a preliminary decree of the High Court of Bombay 
which affirmed the liability of the defendants in the suit to 


render accounts and gave various directions as to the extent 


and mode in which the accounts were to be taken in view of . 


the final decree in thesuit. The High Court held that the 
decree was not final within the meaning of section 595 of the 
Code of 1882 and refused to grant the necessary certificate. 
Rakumbhoy v. Turner (1). The Judicial Committee held that 
the decree was final on the ground that it established the 
liability of the defendants to account, although, as Lord 
Macnaghten observed, the decree in question was not the last 
decree. Again in Syed Mushar Husein v. Bodka Bibi (a), the 
Judicial Committee held that although every order of remand 
under section 562 of the Code of 1882 might not be a final 
order, yet where an order of this description decides the cardinal 
point in issue in the ‘suit, for instance, the validity of a will, 
it is final, notwithstanding that the case is remanded for decision 
on subordinate points. A similar view was taken by this Court 
in 4nando Gopal v. Nafar Chandra (3) in which it was held 
that where an order of remand decided questions which went 
to the very root of the matter,—in the particular instance, the 
question whether certain encumbrances had been effectively 
annulled by a notice under section 167 of the Bengal Tenancy 
Act—the order was a final order, although the case was remanded 
to be tried out on other issues. The cases of Radha Raman 
v. Prannath (4) and Khagendra v. Prannatk-(§), are closely 
similar to the case now before us. In each of these cases, 
the suit was brought to set aside an exparte decree and 
an execution sale based thereon on the allegation of fraud. 
The suit was defended on the ground that it was barred under 
sections 13 and 244 of the Code of 1882. The Court of first 
instance allowed this objection and dismissed the suit. This 
Court [ Pran Nath v. Mohes Chtundra (6)| held that the suits 
were maintainable, that sections 13 and 244 were no bar thereto, 
and, in this view, set aside the decrees of dismissal and re- 
manded the cases under section 562 of the Civil Procedure Code for 
trial of the issues on the merits. Appeals to Her Majesty in 
Council were preferred against these" orders of remand, and no 
suggestion appears to have been made that the orders im 


(1) (1890).1, LR. 14' Bom, 428, (4) (1901) 1. L. B. 28 Calc. 
(3) (1994) L. B, 31. LA 1. (5) (1903) I. L. R. 29 Calo. 898, 
(8) (1908) L L. R, 85 Calo. 618. (8) (1807) L L, B. 24 Calo. 548. 
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controversy were not final within’ the meaning of section 596 
of the Code of 1882. The appeals were subsequently heard 
by the Judicial Committee and the orders of this Court were 
afirmed. The cases relied upon by the respondents are clearly 
distinguishable. In Raf Radhattssen v. Collector of Jaunpore (1), 
the order of remand was made in an appeal against an order 
refusing to set aside an exparte decree. The High Court of 
Allahabad held that the proceeding under section 108 had not 
been properly adjudicated upon by the subordinate Court, as 
the application under that section had been refused without 
any determination that the defendants had been prevented by 
sufficient cause from appearing and maintaining his defence. 
The effect of the order of remand, therefore, as was pointed 
out by Lord Robertson, was, not to set aside the exparte decree 
but merely to direct further enquiry on the basis of the applica- 
tion under section 108. In other words, it was not the suit 
which was remanded, as the decree had not been set aside, 
but it was rather the application under section 108 which was 
remanded for further investigation. Under these circumstances, 
their Lordships pointed out that the order in question was 
not a final order but apparently an interlocutory order directing 
procedure. In the'case of Tusaddak Rusul v. Fursand Hossain (1), 
the Court of first instance dismissed the suit as barred by 
limitation. On appeal, the Court of the Judicial Commissioner 
found that the suit was not so barred and remanded the case 
under section 562 of the Code of 1882. The defendant then 
applied for leave to appeal to Her Majesty in Council. The 
Court of the Judicial Commissioner refused to grant leave on 
the ground that the question of limitation was only a subordinate 
question in the case and that the cardinal points were the question 
of legitimacy of one of.the parties tothe suit and the genuineness 
and validity of a will executed by his father. It is obvious from 
an examination of the judgment of the Judicial Commissioner 
that no general propoeition that an order of remand is not a 
finalorder within the meaning of section 595 of the Code of 
1882 was intended to be laid down. An application was then 
made for special leave to appeal to Her Majesty in Council, 
and it was rejected by their Lordships of the Judicial Committee 
on the 19th July 1898. No reasons were given for the refusal 
to grant special leave, and the inference cannot legitimately be 
drawn that the Judicial Committee intended to affirm the 


(1) (1900) L, E, 28 I. A, 36. (1) (1898) 1. Oudh Oases 306. 
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grounds on which the Judicial Commissioner had. refused to 
grant leave, In fact as has been explained by their Lordships in 
Motchand v. Ganga Prasad (1) and Sadagopa v. Rama Rao (2), 
as a rule special leave is refused unless there is some substantial 
question of law of general interest involved. The two other 
cases upon which reliance was placed on behalf of the respondent, 
namely, Ziru Narayana v, Gopalsams (3) and Habib-un-Nissa v, 
Munawart-un-nissa (4) are similarly distinguishable.. They must 
be taken to have been decided on their own special facts. But 
we must not be taken to affirm that if cases arose under precisely 
similar circumstances, the decisions in question may not require 
re-examination. In the case before us, the question raised 
obviously goes to the very root of the matter. The defendant 
denies her liability to be sued in the present action, and, from the 
pleadings, it is manifest that this is one of the cardinal points 
in the case. It is quite clear, therefore, on the authority of the 
cases upon which reliance is placed by the appellant that the 
order in question is a final order within the meaning of section 110 
and is consequently appealable. The same conclusion is dedu- 
cible from an application of the test indicated in the judgment 
of Sir George Jessel in Shubrook v. Tufnell (5) ; to adapt.the words 
of that learned Judge to this case, if the Judicial Committee 
differs from the Court below, final judgment would have to be 
entered for the defendant and there would bean end of the 
action ; the order in question, therefore, is a final order. 

We may add that the policy adopted by the Legislature in the 
Code of 1908 tends to indicate that an order of the description 
now before us may legitimately be treated as a final order within 
the meaning of section 110. Section 105° of the new Code provides 
that although the propriety of interlocutory orders in the course 
of a suit may be questioned in an appeal against the final 
decree, yet where any party aggrieved by an order of remand 
from which an appeal lies, does not appeal therefrom, he shall 
thereafter be precluded from disputing its correctness. This is 
a legislative reversal of what had been the settled rule for many 
years past as laid down by cases of the highest authority Mokeskur 
Sing v. Bengal Government (6), Sheonath v. Ramnath (7), Forbes 
v. Amseroonsssa and Skak Mukhun Lall v. Sree Kishen (9). 

(1) (1901) L. R. 29 I. 4, 40, I, L H. 34 174. 


(8. (1907) L. B. 84. I. A. 98, L L. B. 80 Mad 185. 

(8) (1889) I.L B 18 Mad. B48, (6) (1859) 7 M. I. A. 809 
(4) (1908) I. L. B. [35 AY, 629. Y) (1865) 10 M. I, A. 418 
(5) (188) 9 Q. B. ) (1865) 10 M. LA 840. 
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In these cases, it was ruled by the Judicial Committee that 
the validity of an order of remand might, at the option of the 
party aggrieved, be tested by an immediate appeal against it, or 
by an objection taken in an appeal against the final decree. In 
the same way, section 97 of the Code of 1908 provides that if a 
party aggrieved by a preliminary decree does not appeal from 


. such decree, he shall be precluded from disputing its correctness 


in any appeal which may be preferred against the final decree. 
This again is a legislative reversal of the decision of the majority 
of the Full Bench in Khadem Hossain v. Emdad Hossatn (1). 
We do not rely upon the sections of the new Code as governing 
the question raised before us, because the order in question in 
the present suit was made before the new Code came into force. 
But we think that the provisions of the new Code afford a sufh- 
cient indication of the policy of the Legislature that the validity 
of orders of remand and of preliminary decrees ought to be 
tested at the earliest possible opportunity ; a litigant’ ought 
not to be allowed to take his chance of a final decision in his 
favour, and, when he is defeated, on the merits, to get the whole 
proceedings nullified on the ground that the preliminary decree 
or the order of remand was open to objection. We must con- 
sequently hold that the order of the High Court which affirms 
the order of remand made by the District Judge is a final order 
within the meaning of section 109 and is consequently appeal- 
able. A certificate will therefore be granted that as regards 
nature and value, the case satisfies the requirements of 
section IIO. 

Leave granted. 

(1) 1901) I L R, 30 Calo. 758. 
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FULL 4 BENCH. 


Bea Sir Lawrence Fenkins, K. C K. C. I. E, Chief Yustice, Mr. 
Justice Stephen, Mr. Fustice Mookerjes, Mr. Fustice Coxe 
and Mr. Justice Chatterjee. 


PIRTHI CHAND CHOWDHURI 
v. 


SHEIKH. BASARAT ALI.* 


KIRTI CHANDRA CHATTERJEE 
V. 


MOHESH DUTT JHA AND OTHERS,” 


Prasumpilon as lo fuity of rant— Bangah Tenancy Aot (VIII of 1886), Baos. 50, 
105, 115— Finai publication af Record of Rights. 

When an application is made under section 105 of the Bengal Tenancy 

Act for settlement of rent after the final publication of the Record of Rights, 

the tenant is entitled In spite of the provisions of section 115 of the Bengal 

Tenancy Act to the benefit of the presumption under section 50 of the said Act. 


Quere, whether tha word ‘recorded’ in section 115 of the Bengal Tenancy 
Act means recorded after all chances of an amendment of the record under 
any other provisions of the Ohapter are over, inoluding a suit as contemplated 
by section 111 of the said Act, l 


Per Come J -—The particulars in respect of a tenancy, which were the 
subject of a dispute under section 105 are not recorded within the meaning of 
section 115 until a note of all decisions of disputes under section 105 has been 
mide under section 107 al. (2) of the Bengal Tenancy Act. 


A decision by a Revenue officer in a proceeding under section 105 of the 
Bengal Tenancy Act, that a tenant is a ralyat at fixed rates, may be regarded 
asa matter that should be incorporated in the Record under section 107 cl, (3) 
of the Act, as amended in 1898, and that therefore, while snch proceedings 
were pending, the Record may be regarded as incomplete under section 115 and 
the tenant 1s entitled to plead the benefit of section 50 of the said Act, 

Appeal by the Landlord (Applicant). 

Proceeding under section 105 of the Bengal Tenancy Act 
for settlement of fair and equitable rent. 

The facts sufficiently appear from the Order of Reference. 

Appeal from Appellate Deoree No. 1477 of 1908 came on 


for hearing first before Mr. Justice Mookerjee who referred it 
to a Full Bench on the 22nd April, 1909 by the following 


* Full Bench Reference in Appeal from Appellate Decree No. 1477 of 1908, 
* Full Bench Reference in Letters Patent Appeal No. 118 of 1907. 
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ORDAR or RAFARSNCE. ; 

This is an appeal on behalf of the landlord against a decree 
made in proceedings under section 105 of the Bengal Tenancy 
Act for settlement of fair and equitable rent. The Record of 
Rights was finally published on the 18th February 1907 ; on the 
8th April following, the landlord made an application under 
section 105 for settlement of fair and equitable rent payable by 
the tenant respondent. The tenant pleaded that he was a rayiat 
at a fixed rent, and therefore his rent was not liable to be altered. 
The Assistant Settlement Officer overruled this objection and on 
the r2th August 1907 settled what he considered to be fair and 
equitable rent. The effect of the rent so settled was to enhance 
the rent previously paid by one and a half anna in the rupee. 
The tenant appealed to the Special Judge and reiterated the 
objection that his rent was not enhanceable as he was a rayiat at a 
fixed rent. In support of this contention he relied upon rent 
receipts from 1842 to 1887 which apparently showed that he had 
held the land at a uniform rent for more than twenty years. On 
this basis it was argued on behalf of the tenant that under 
section 5o of the Bengal Tenancy Act he must be presumed to 
have held atthe same rent from the time of the Permanent 
Settlement and the rent was consequently not liable to be increased 
except on the ground of alteration of area of the holding which 
was neither alleged nor proved by the landlord. The Special 
Judge held that the presumption under section 50 was applicable 
and had not been rebutted by the landlord. He therefore decreed 
the appealand dismissed the application for settlement of rent. 
The landlord has now appealed to this Court, and on his behalf 
the decision of the Special Judge has been assailed on the ground 
that in view of the provisions of section 115 of the Bengal 
Tenancy Áct the presumption under section 50 is not applicable 
to the tenancy in question. In support of this proposition 
reliance has been placed upon the decision of Mr. Justice Brett 
in Ram Sewak Chowdhuriy. Makunt Bansi Das (1). In support 
of the contrary view, reliance has been placed by the respondent 
upon the decision of Mr, Justice Doss in Makaraja Radka Kishore 
Marikya Bahadur v. Umed Ali (a) It is conceded by the 
learned vakils on both sides that the views taken in these two. 
cases cannot be reconciled. Under the Rules of the Court, 
(Chapter V, Rule 1), therefore, I am bound to refer the matter to a 
Full Bench for decision. The question which I refer for decision 


(1) (1909) 18 0. W, N. 1181, (3) (1908) 12 0. W, N. 904. 


t 
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is whether when an application is made under section 105 of the 
Bengal Tenancy Act for settlement of rent after the final publica- 
tion of the record of rights, the tenant is entitled, in view of 
the provisions of section 115 of the Bengal Tenancy Act, to the 
benefit of the presumption under section 50. 

I may add that reference was also made to the case of 
Secretary of State for India v. Kajimuddi (1) in which it was 
ruled that when a suit is brought by a tenant for the purpose of 
testing the correctness of the decision of a Revenue Officer in 
regard to the entry as to the status of a raiyat ina record of 
rights, the provisions of section IIS against the presumption as 
to a fixed rent have no application and the tenant is entitled to 
the benefit of such presumption. This decision has no direct 
bearing upon the question raised before me, but it was suggested 
by the learned vakil for the respondent that if the view taken 
in this case be correct, the view taken by Mr. Justice Doss in 
Maharaja Radha Kishore Mantkya Bahadur v. Umed Als (2) 
logically follows from it. 

As the question referred for decision arises in an appeal 
from appellate decree, under the Rules of the Court (Chapter V 
Rule 2); the whole appeal must be reférred to a Full Bench 
for final disposal. 

The same question arose in Letters Patent Appeal No. 118 
of 1907 in which Jenkins C. J. and Mookerjee J. made the 
following : 

OEDAR OF REFHEANOSN. 


One of the questions that arises in this appeal is whether 


section 115 of the Bengal Tenancy Act negatives the presumption 
under section 50. This question has been already referred to 
a Full Bench, and we refer the same question in this case also 
to a Full Bench in the terms of the reference made in Special 
Appeal No. 1477 of 1908. The reference is necessitated by 
the decision in Secretary of State for India tn Counci v. 
Kajimmudd: (1) and the point on which we differ from that 
decision is as to the effect of section 115 of the Bengal Tenancy 
Act on section 50. 

This reference will come on with the other reference. 

Babu Fogendra Nath Mukerji for the Appellant in S. A. 
1477. Upon the wording and strtct interpretation of section 115 of 
the Bengal Tenancy Act, the presumption cannot be raised after 
the final publication of the record of rights. The case of Maharaja 


(1) (1890) LL R. 28 Calo. 617. (3) (1908) 13 0. W. N, 90 
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Radha Kishore Marnikya Bahadur v. Umed Ali (1) interpreted 
the word ‘thereafter’ but omitted to interpret the word 
“ presumption.” \' Thereafter" means after the record has been 
made. 

[C. J.—' Thereafter” has reference to final publication and 
not to suspension of time.] 

Tbe learned Judge had proceeded upon the word “thereafter” 
without taking any account of the word “presumption.” 

[C. J.—The learned Judge based~his decision on the case 
reported in I. L. R.«a6 Calc. 617.] 

That case related to Khas mehals. There the presumption 
under section 50 could not arise. If the language of section 50 be 
examined, the point of time is the date of the Permanent Settle- 
ment. The Act deals with two presumptions, one under 


. section 50 and the other under section 115. 


[Coxz J.—Referred to section 109D.] 

[MOOKER]JER J.—Under section 105À a suit can be instituted, 
Does the presumption under section 115 arise ?.] 

Yes. 

[C. J.—Whether we can put upon section 115A different 
meaning to what it bore originally ?] 

Some of the difficulties now present were also in the old Act. 

[C. J.—In the original Áct, section 115 applies after the 
final publication. But now the final publication is made before 
the dispute is settled. The question is whether section 115 


, applies to the final publication or is suspended till after the dispute 


is settled.] 

[MOOKERJER J. —In proceedings under section 106 the pre- 
sumption under sectton 50 can be applied.] 

[BABU NALINI Ranjan referred to sections 105 clause (4) and 
107B.] 

[MOOKERJEB_J.—]s not this case governed by the old Act ?] 

The judgment was passed after the present Act came into 


operation. See Shambhu Chandra v. Purna Chandra (2). As 


regards the interpretation of section 103B, as amended by Act I 
(B. C.) of 1907 and before the present Act was passed, see 
Macdonald v. Babu Lal Purbi (3). 

Babu Dmarka Nath Chuckerbutty (with kim Babu Upendra 
Nath Chatterjee) for the Appellant in Letters Patent Appeal 
No. 118 of 1907. The record was finally Rove on the 6th 

a) rire. W, N, 904, 


(2) (1907) I. L. R. 88 Dalo. 176; 7 0. L, J. 108. 
(8) (1904) 40. L, J. 519, 
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"October, 1904, and the amended application for the settlement of 
rent was put in by the landlord on the 17th August 1905. The 
tenant having omitted to take any proceeding under section 106 
of the Bengal Tenancy Act, the record stands unaffected by any 
alteration. The Settlement Officer has to proceed with the settle- 
ment of rent with the entries in the finally published record. The 
only difficulty is in the meaning of the word " recorded.” In the 
old Act, the word means after the disposal of the matter under 
sections 103 and 106. The effect of an entry under section 
103B is only a presumption of correctness. By the combined 
effect of sections 103B and 115,the presumption under section 50 
is negatived. The landlord has a presumption under section 103B 
and the tenant has a presumption under section 50. The Legis- 
lature joined these two presumptions under section 115. 

[C. J.—' Recorded! there means finally determined.] 

Section 108 supports my contention, see Shambhu Chandra 
v. Purna Chandra (1). Formerly the Revenue Officers could not 
decide what was a dispute and what was an objection. Now the 
word ‘dispute’ has been changed into suit. Section 115 only 
deprives the tenant of the presumption under section 50; that 
is, the tenant, if he loses his case under section 106, shall have to 
prove that he has been paying rent from 1793 and it will not be 
sufficient for hun to prove that he is paying rent at a fixed rate 
of rent for more than 20 years. If the entry is corrected under 
section 106, then the alteration finds place in section 107B. It 
was not intended that the record should be altered in any 
other way. 

Babu Nalini Ranjan Chatterjee [with him Babu Harendra 
Krishna Mukerjes) for the Respondent in S. A. No. 1477. The 
meaning of the word ‘recorded’ is to be gathered from the sec- 
tion itself and not from the circumstances of each case. ‘ Recorded! 
indicates a stage after final publication. If it were the intention 
that the presumption under section 50 should be destroyed, the 
Legislature would have clearly stated that. ‘Zhts Chapter’ 
does not indicate record originally prepared under section 103. 
It includes all the subsequent proceedings. The words 
‘Under the Chapter’ are conclusive. They include all the 
procedure laid down in that Chapter. The procedure under 
section 103 is a summary procedure. The Court makes a 
summary order ; see section 105 cl. (4) of the Bengal Tenancy 
Act. The cases of Maharaja Radha Kishore v. Umed Ab (a) 
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and. Shambhu Chandra v. Purnu Chandra (1) refer to suits: . 
When all the proceedings are going on, the presumption is not 
destroyed. 

The next question is, whether the Revenue Officer can go 
into the question of status of the tenant, 

[MooEERJEE J.—He went through that question here without 
any objection.] 

If he does so, then there isan appeal. Application under 
section 105 is for settlement of rent. The entry is in the record; 
I am entitled to show that the rent cannot be enhanced. The 
question of enhancibility relates only to tenure-holders and not 
to raiyats. Entry under section 103B does not preclude the 
raiyat from taking such a defence in the suit as arises under 
section 50 of the Bengal Tenancy Act. Section 105A is appli- 
cable to the case. The Act was passed before the issues were 
settled. See Ramesmar Singh v. Bhubaneshwar Fha (2). ~ 

Babu Omakah Mukerjee (with him Babu Provas Chunder. 
Mitter ) for the Respondents in L. P. Appeal No. 118 of 1907. The 
words of section 107B can be read distributively. In the original 
Act the final publication should be made after decision of disputes, 
but in the present Act, the final publication could be made before. 
In the preeent Act it is stated that all decisions of disputes should 
be noted. The parties are before the Revenue Officer. The word 
u proved” in section 115 means " proved by means of procedure 
laid down in this. Act." Sections 105 and 106 are enabling sections 
and do not exclude jurisdiction of other Courts. 

Babu Dwarka Nath Chuckerbutty in reply. The record as 
published will form a guide to proceedings under section 105. 
Section 105 cannot give jurisdiction to the Court which was not 
given by the Act. In recording rights, opportunities should be 
given, during the publication of the draft record and the final 
record, to contest the entry. "Skall have regard to" applies, for 
example,to section 52. This is right which is independent of the 
question of status. Section 105 is an enabling section and does 
not form.part of the procedure for record of rights. The main 
and primary object of Chap. X is to fix the status of the tenant. 
Section 115 does not speak of anything else but section 102B. - > 

Babu Jogendra Nath Mukerjee, in reply, section 50 clause (2) 
deals with classes somewhat similar to the present case. A 
provision similar to section 50 cl. (2) isto be found in section 115. 


(1) (1907) I. L. B. 88 Calo. 176; 7 O L. J. 108 
(3) (1906) I. L R, 88 Calo. 887; 4 O L. J. 188 
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The case of Rameswar Singh v. Bhubaneshwar Fha (1) has 
no application. 
C. A. V. 

The following judgments were delivered : 

Chatterjee J.—(Jenkins C. J. Stephen and Mookerjee JJ. 
ooncurring.)—In this case the record of rights under Chapter 
X of the Bengal Tenancy Act was finally published on the 18th 
February 1907 and the defendant was recorded in the Khatian 
as a mere occupancy raiyat. On the 5th of April following the 
landlord made an application for settlement of rent under 
section 105 of the Bengal Tenancy Act. The defendant pleaded 
that he wasa raiyat at a fixed rent which was not liable to 
enhancement. The Settlement Officer overruled the plea of the 
tenant and enhanced his rent by Ik annas in the Rupee. On 
appeal by the tenant, the Special Judge held that as he proved 
payment of rent at an uniform rate for more than 20 years, 
he was entitled to the benefit of the presumption under section 
50 of the Bengal Tenancy Act, and that presumption not having 
been rebutted, his rent was not liable to enhancement. The 
landlord appealed to this Court, and it was contended on his 
behalf that as the status of the tenant had been finally published 
under section 102 Cl. (2) and there had been no suit under section 
106, the provisions of section. 115 of the Bengal Tenancy Act 
barred the presumption under section 50. As there was a 
conflict between the decision of Mr. Justice Brett in Ram 
Sewok v. Bansi Das (2) and that of Mr, Justice Lal Mohan 
Doss in Radha Ktsore v. Umed Ali (3), the following question 
was referred for the decision of the Full Bench: “ whether 
when an application is made under section 105 of the Bengal 
Tenancy Act for settlement of rent after the final publication 
of the record of rights, the tenant is entitled in view of the 
provisions of section 115 of the Bengal Tenancy Act to the 
benefit of the presumption under section 50." A reference was 
also made to the case of the Secretary of State v. Kajimuddi (4), 
as supporting the view of Mr. Justice Doss. Chap. X of the 
Bengal Tenancy Act has undergone several amendments 
and it cannot be said that the successive amendments 
have made the law clearer of comprehension or easier of 
practical application. The chief difficulty in answering the 
question referred arises from the fact that section 115 has 
remained the same as it was under the original Act VIII of 


(1) (1908) I.L B 88 Calo 887, 4 C. L. J. 188, (8) (1908) 12 0. W. N. 904. 
(9) (1909) 18. O, W. N, 1151. (4) (1890) I. L. R. 96 Calc. 617, 
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1885, while the previous sections of the Chapter have undergoné 
repeated and varied changes. Reading the Chapter as it stood 
before amendment by Act III (B. C.) of 1898, the Revenue Officer 
was under section 103 to ascertain and record the particulars 
required by section 102 and when so desired by the landlord 
or the tenant, make a settlement of fair and equitable rent 
under section 104 cl 2. When he had completed his record 
under the previous section, he was under section 105 to publish 
a draft record for a month and receive and consider any objection 
to any entry in the record : under section 106 he was also to 
hear and decide any dispute regarding any entry in or omission 
from the record and then finally frame the record and publish 
it locally, such publication being conclusive evidence that the 
record had been duly made under the Chapter. The parties 
therefore had opportunities of watching and objecting to the 
proceedings (1) by objections under section 105 which were 
decided summarily and subject to an appeal to the Special 
Judge, (2) by disputes under section 106 which were subject 
to an appeal to the Special Judge and a second appeal to the | 
High Court except in the case of rents settled under clause 2 
of section 104. Under section 109 only undisputed entries 
were presumed to be correct and finally section 115 provided 
that the presumption under section 50 shall not thereafter 
apply. Under the law, then, as it stood before Act III of 1898, 
the tenant would be entitled to the benefit of the presumption” 
under section 5o in a proceeding under section IOS or 106. 
Under the amending Act of 1898, the old section 105 was altered 
into section. 103À which provided for the publication ofthe 


'draft record and the receiving and consideration of objections. 


to entries in or omission from the record, and after the disposal 
of such objections the final framing of the record and final 
publication thereof, such publication being conclusive evidence 
that the record had been duly made under the Chapter. Section 
103B provided that a certificate by the Revenue Officer that the 
record had been published under Chapter X would be conclusive 
evidence of such publication and every entry in a record-of 
rights should be presumed to be correct until the contrary is 
proved. The changes therefore were, (1) that objections not 
only as to entries but also as to omission from the record might 
be considered under section 103A, (2) that the final publication 
would follow the disposal of the objections as to entries and omis- 
sionsjand need not wait for the decision of disputes under section 106 
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which are for the first time called suits and required to be initiated , Ora, 

by plaints upon stamp paper and to be filed within two months 1909, 

from the date of the certificate of final publication. Section ros Pithi Ohand 
provided for the settlement of a fair and equitable rent in respect Obowdhurl 

of the land held by the tenant : clause 4 of this section provided  gheikh Bamrat Ali, 
that the exsisting rent was to be presumed to be fair and equit- Chatterjee, J. 


able, and the rules laid down in the Act for the guidance of 
civil Courts in increasing or reducing rents must be followed. 
The same time (2 months) was allowed for a suit under section 106 
or an application for settlement under sectiog 105. Section 107 
provided that the decision of the Settlement Officer in all proceed- 
ings for the settlement of rents and all proceedings under 
section 106 should have the force and effect of a decree between 
the parties and should be final, subject to a revision under 
section 108 or appeal under section 109A, and further directed that 
a note of all rents settled and of all decisions of disputes should 
be made in record of rights finally published under section 103A 5 
and such note, considered a part of the record. The wording 
of section 115 remained the same as before. 

There was a further amendment of section 106 by Act I of 
1903 and the time limit for the suit was raised to 3 months from 
the date of the final publication, but the other alterations are not 
material to the present discussion. The law as it stood after these 
amendments of 1898 and 1903 is the one that would apply to 
the present case. The wording of section 115 is plain enough 
and might without any thing else lead to the conclusion that as 
soon as the final record is framed under section 103A clause (3) 
the particulars mentioned in section 102 clause (5) should be 
taken to have been recorded and the presumption under section 50 
should cease to apply thereafter to that tenancy. From a consi- 
deration of the history of the Chapter, however, it would appear 
that from 1885 to 1898 the tenant had the beneft of the 
presumption under section 50 in all proceedings under sections 105 
and 106. By the Act of 1898 these proceedings were to com- 
mence within two months of the final publication, so that if the 
final publication were to be the point of time after which the 
presumption was not to apply, the tenant would necessarily lose 
the benefit of the presumption in these proceedings without 
any opportunity having been given to him to avail himself of it 
in a regular contest coming up to the highest Court. This 
presumption, although it might in one sense be considered a rule 
of evidence, is to the tenant in this province a cherished right 
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granted to him so long ago as 1859, in consideration, it may be, of 
his general ignorance and incapacity to cope with the superior 
intelligence and ways and mean: of his landlord. It can hardly 
be supposed that the Legislature meant to take away this right 
by implication. On the other band it is quite conceivable that 
the Legislature thought the wording of section 115 which is 
“recorded under this chapter " and not "finall published " 
was wide enough to embrace proceedings-under sections 105 
and 106 as parts of the final record as expressly, provided by 
section 107. It is mot necessary to consider in this case whether 
recorded means recorded after all chances of an amendment of 
the record under any other provision of the chapter are over 
including a suit as contemplated by section III. 

In this case the application by the landlord was under 
section 105, and it has been contended before us that the tenant 
not having brought a suit under section 106 was not entitled to 
the advantages of such a suit in the proceeding and plead fixity of 
rent. He has however pleaded it and both the lower Courts 
have considered it without apparently any objection by the 
appellants. It appears that sufficient attention has not always 


- been paid to the distinction between a suit under section 106 and 


a proceeding for settlement under section 105, and cases initiated 
by an application. headed under section 105 have often come up 
insecond appeals which have been entertained as competent 
notwithstanding the provisions of section 109A, clause 8. In the 
case of Mathura Mokun Lahiri v. Uma Sundari Debi (1), it was 
held that when the lower Courts decided a question with regard 
tothe prevailing standard of measurement, the area of lands in 
the possession of tenants orthe liability of the tenants to pay 
excess rent for excess lands upon an application for a settlement 
of rent, a second appeal lay to the High Court. 

In the case of Kalikishore Pal v. Gott Mokum Roy Chow- 
dhury (2), it was held that if matters properly coming under 
sections 105 and 106 are not kept separate, a second appeal lies in 
respect of matters properly coming within section 106. In the case” 
of ‘Rajkumar Pratap Sakay v. Ram Lal Singh (3) it was held that 
when in a proceeding under section 105 the Special Judge holds 
that there was no excess land and therefore no rent to be settled, 
a second appeal lay to the High Court. In the case of 
Preobart Narain Singh v. Mutat Bat (4), where in a proceeding 


(1) (1897) L L. B, 96 Galo, 81. (B) (1907) 50. L J 588. 
. (8) (1907) 5 O. L. J, 845. (4) (1900) 18 O, W. N. 304 B. N; 
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under section 105 the Special Judge held that the claim for Ory. 
assessment of rent had been barred by limitation, it was held 1900, 
that the decision was not one settling a rent and therefore a print Quand 
second appeal lay.. In the case of Natmudadin Sheikh v. Ram Ohowdhurl 
Rangini Dasi (1) it was held that no second appeal lay against  gherkh Basarat All. 
an order settling rent although the question of the status of the Ohattorien, J, 
tenant was raised and decided in the Court below: it does not — 
appear whether the case was governed by the law as it stood 

before the amendment of 1907. It shews however that the 

tenant was allowed to plead the presumption, under section so. 

There are many unreported cases also holding that a second 

appeal would lie if the Settlement Officer decided any matter 

which would properly come under section 106 but which came in 
inadvertently or as an ancillary issue in a proceeding under 

section 105. It is quite possible that the same officer having 

to deal with proceedings under section 105 and suits under 106 

matters coming under either section are indiscriminately dealt 

with in the same proceeding even if it is headed as one under 

section 105. In the present case also although the proceeding 

was under section ro5 a second appeal has been entertained 

probably without objection and in fact the appellant would be 

out of court on his own admission if he were to contend that 

the decision as to status was ultra vires in a proceeding under 

section 105 and therefore no second appeal lay. Considering 

therefore the practice that has prevailed for a series of years I 

think the tenant in this case was entitled to the benefit of the 
presumption under section so and in this view of the matter I 

would answer the question referred in the affirmative. The 

case of the Secretary of State v. Kajimudd: (2) wasa case of a 

tenant claiming the benefit of the presumption under section 5o 

in a suit to contest the correctness of an entry in the record of 

rights and has no direct application to the facts of this case 

except so far as it rests on the view that “section 115 seems to 
contemplate a case in which a raiyat is seeking to get the benefit 

of the presumption for a period subsequent to the time when 

the record of rights was framed" : with this view I am unable 

to agree ; for in my opinion it disregards the plain terms of the 

section which are general in expression and contain nothing to 

justify the limited construction that has been placed on them. 

The case was one governed by the law as it. stood before the 

amendment of 1898: there can be no doubt that a suit of. the 
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nature brought there would lie as being within the contempla- 
tion of section 111, but after the tenant had omitted to appeal to the 
Special Judge or to take proceedings under section 106, he could 
‘not be heard to complain that he had been deprived of a 
cherished right, when his claim for the benefit of the presump- 
tion under section 50 was confronted by the provisions of . 
section 115. ° - 

The result is that the appeal No. 1477 of 1908 is dismissed 
with costs before the Division Bench and this Bench. 

The L. P. Appeal No. 118 of 1907 is dismissed and the judg- 
ment of Brett. J. affirmed. The respondent is entitled to his 
costs before the Division Bench and this Bench. 

Coxe J.—1 have had the advantage of reading the judgment 
of Mr. Justice Chatterjee and I agree generally that in proceedings 
under section 105 of the Bengal Tenancy Act, the tenarit is 
entitled to the benefit of section 5o. This particular case fell 
under the Tenancy Act as amended by Act of 1898. Under 
section 107 (a) of that Act a note of all decisions of disputes 
under section 105 became a part of the record of rights and it 
seems to me a reasonable inference that the particulars in res- 
pect of a tenancy, which were the subject of a dispute under 
section 105, were not regarded as finaly recorded within the 
meaning of section i15 until that note had been made. It 
seems reasonable to suppose that the Legislature, which as Mr. 
Justice Chatterjee points out, cannot have wished to hamper the 
tenants in obtaining a revision of the record by the Revenue 
Officer, left section 115 unaltered, after the alteration of sections 
105 and 106, because it was supposed that section 107, sub- 
section 2, would have the effect of keeping the tenants’ right to 
plead section 50 alive, until cases under sections 105 and 106 
were disposed of, 

It may perhaps be open to doubt whether the words “a 
note of all rents settled and of all decisions of disputes by the 
Revenue Officer under section 105” in section 107-sub-section 2 
necessarily include a note of a decision by a Revenue Officer 
thatthe tenants are raiyats at fixed rates, and that their rents 
therefore were not open to settlement. Rents settled under 
section jos are not incorporated by the Act in the record of 
rights like rents settled under section 104 F. If then a tenant 
were recorded in a record of rights as an ordinary occupancy 
raiyat, and the landlord subsequently applied for a settlement of 
.Teht under section 105, then it may be argued that, even if the 
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tenant succeeded in showing that he was a raiyat at fixed rates, 
no change would be necessary in the entries of recorded rents, 
and consequently the particulars referred to in section 115 should 
be regarded as final, even before the decision of the landlord's 


application. And it may perhaps be doubted whether a decision Sheikh Bamrat Ali. 


that the tenant was a raiyat at fixed rates could, strictly speaking, 
be said to bea settlement of a rent or a decision of a dispute 
under section 105, such as should be incorporated in the record 
under section 107 (2) of the Act. But there can be no doubt 
that decisions of this kind do virtually affect the record, and are 
as a matter of practice incorporated init. And it has been the 
practice of this Court for a long time, even before the last 
amendment of the Act, to regard points of this nature as 
capable of determination in proceedings under section 105, and 
as justifying second appeals in such proceedings. Ithink there- 
fore that a decision by a Revenue Officer in a proceeding under 
section 105 that a tenant is a raiyat at fixed rates'may reasonably 
be regarded as a matter that should have been incorporated in 
the record under section 107 (2) of the Act, as amended in 
1898 ; and that, therefore, while such proceedings were pending, 


the record might well have been regarded as incomplete under. 


section 115 and the tenant is entitled to plead the benefit of 
section 50. 
A.T.M. O : Appeals dismissed. 





Before Sir. Lawrence Fenkins, K. C. I. E. Chief Vustice, Mr. 
Fustice Stephen, Mr. Vustice Mookerjee, Mr. S ustice Coxe 
and Mr. Fustice Chatterjes. 

BHUPATI NATH SMRITITIRTHA AND ANOTHER 


U. 


RAM LAL MAITRA AND OTHERS.* 


Hindu Lew—BDequei to irustees for establishment of imago and Versi 
deity after tastator’s death, if valid. 

Hold by the Full Bench —The rule which requires that for the validity of 
x gift, the , relinquisbment must be in favour of a sentient being does not apply 
to bequests to trustees for the establishment of an image and the worship of & 
Hindu deity after the testator’s death. Such disposition is for religious purpose 
and {s valid under Hindu Law. 

Upendra Lal Boral v. Hem Ohundra Boral (1) Hajomoyos Dase y. 

* Full Bench Reference in Appeal from Original Decree No. a5 of 1006. ' 
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C1VIL. Zroylukho Mokiney Dassee 0) and Nogendra Nandini Dassi v. Benoy Krishna 
1909 Deb (2) overruled. 
— Per Mookerjee J.—It cannot be assumed that a Hindu dits t orit 


poem person for all purposes, and stands on precisely the same footing, capable of 
€. the same rights, and subject to the same Habilities as an ordinary sentient being 
Ram Lal Maitrs, In the oase of donation after the owner has parted with his rights and 
co before the subject-matter has been &ooepted, the property is in & peculiar 
position, so that whan the term "property" is used in relation to what has 
been dedicated to the deity it has & secondary sense different from what it bears 
when used in relation to persons, According to strict juridical notions, thare 
can be no gift in favour ef the gods. When a dedication is made In favour of 
the deity, the owner is divested of his rights and the king is the custodian of 

all such property. 

Per Chatterjee J.—A particular image may be insentient until consecrated 
but the deity is not, If the image is broken or lost another may be substituted 
in its place and when so substituted, it is not a new personality but the same 
deity and properties previously vested in the lost or mutilated TAakoor became 
vested in the substituted Thakoor, 


Appeal by the Plaintiff. 

Suit by the sons of the Guru fora construction of the 
testator’s will, for a declaration that the trust for the establish- 
ment and consecration of the image of the Goddess Kais and 
her worship was void, for possession of oertain properties, and 
for an account and meene profita. 

The facts sufficiently appear from the Order of Reference. 

The case first came on for hearing before Mr. Justice Mitra 
and Mr. Justico Bell who referred it toa Full Bench on the 
24th July 1908 by the following 


OEDAR oF HAFERENCE. 


Mitra J.—There is now no doubt as to the facts. Umes 
Chandra Lahiri died on the 28th June 1890, having made his 
last Wil on the 29th June 1890. He left him surviving his 
widow Broja Kumari, his mother Anandamoyi, a sister Iswamba 
and a cousin sister Bhagavati. They are now dead. Broja 
Kumari died on the 27th January 1894. Her husband had, by his 
Will, given her authority to adopt three sons in succession, 
one in default of the other, but she did not exercise her authority. 
The seventh defendant, Hem Chandra Lahiri, is now admittedly 
the testator's heir-at-law, if the true construction of his Will 
leads to a conclusion of intestacy after the widow's -and mother's 
death. The plaintiffs are the sons of the testator's guru eer 


(1) (1901) I. L. B, 39 Calo. 260; 6 0. W. N. 967. 
(8) (1903) 1. L, R, 80 Calo. 521; 70, W. N, 12L 
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preceptor) Harinath Bhattacharjee who died either in December Orvin: 


1892 or January 1893, f. ¢., about a year before the widow’s death. l 1909. 
One ofthe provisions made by the testator in this Will hee 


| : Bhupat Nath 
was that, if at the death of his widow, no son or adopted son Bmrititirtha 


existed capable of taking his property, the executors named Ram Tal Maiítra, 
in his Will would establish an image of the Goddess Kali in the Mira, J. 
name of his mother Anandamoyi, and the surplus income left — 
after the worship of the family deities, Iswar Gopal Deb, 

Saligram Narain and Iswar Mohadeb,: should be devoted to the 

worship of the Goddess to be called Anandamoyi Kali, In 

accordance with this direction, the executors established and 

consecrated in the month of October or November 1894, an 

image of the Goddess made of earth, and later on, in the year 

1899, replaced the image by one made of stone and had a temple 

built for its‘location. They thus carried out the directions in 

the Will, and the worship has ever since been duly carried on. 

The testator, however, added a direction in his Will that 
"if, for any reason, the image of Iswar Kali Debi is not established 
and if the income of my properties is not used for her seba and 
worship, then my guruded and his sons, grandsons, etc., in 
succession shall get my Rangpur properties and possess the 
same, in absolute right from generation to generation with right 
to sell or make a gift thereof.” A similar provision was made 
with respect to some other properties in favour of the testator's 
purahit (priest). 

The present suit was instituted by the sons of the guru on 
the 4th July 1904, for a construction of the testator's Will, 
for a declaration that the trust for the establishment and 
consecration of the image of the Goddess Kali and her worship 
was void ; for possession of the Rangpur properties and for an 
account and mesne profits. Some of the defendants are the 
surviving executors and trustees. The defendant Sarat Chandra 
Maitra was entitled to an annuity under tbe Will. Hem Chandra 
Lahiri and the legal representatives of some of the deceased 
executors and trustees are also parties to the suit. The suit 
was defended by the surviving executors and trustees. | 

On the question of the validity or otherwise of the bequest 
relating to the Goddess Kali, the lower Court was of opinion 
it was valid, and it accordingly dismissed the suit. The plaintiffs 
have appealed fromi the decision of the lower Court, and the 
first and the most important question raised for our consideration 
refers to the validity of this bequest. The question is one of 
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some difficulty as it involves the consideration of the wider 
question does the text or phrase “relinquishment in favour 
of the donee who is a sentient person" in Chapter I, paragraph: 
21 of the Dayabhaga of Jimuta Vahana, the text which is the 
foundation of the doctrine of Hindu Law that a gift to an unborn 
is invalid, render a bequest for religious purposes invalid, when. 
the physical manifestation of the Hindu deity for whose worship 
the bequest is made was not in existence at the time of the 

testator’s death ? ! 

In the Tagore cdse (1), the Judicial Committee of the Privy 
Council was dealing with the case of gifts to human beings and 
applying the rule laid down in Dayabhaga, Chapter I, paragraph 
21, their Lordships came to the conclusion that in order to 
make a gift under a Will valid, the donee, except in the case 
of an adopted child or a child en ventre sa mere, must be a person 
in existence capable of taking at the time the gift takes effect. 

The reason for the exception in favour of child in embryo | 
as given by Wiles J., who delivered the judgment of the 
Judicial Committee, was that by a rule generally adopted in 
jurisprudence children in embryo who afterwards come into 
separate existence are included in the class of sentient beings. 
The reason given for the inclusion of an adopted son was that 
in contemplation of Hindu law, such a child is begotten by the 
father on behalf of whom he is adopted and is by a fiction of 
law supposed to be in embryo at the time of the death of the 
person who was given an authority to adopt either by a deed 
of adoption, or by a Wil. A Hindu deity is, in the .contempla- 
tion of Hindus, always in existence ; the establishment and 
consecration of a visible image is merely a physical manifestation. 
The idea of the birth of any of the deities of the Hindu pantheon 
at the present age or of any. deity being non-senttent is utterly 
opposed to the Hindu Sasiras and Hindu religious notions. 
I do not, therefore, see why a gift to a Hindu deity should not 
bean exception in the same way as to a child in embryo or an- 
adopted son. 

Bequests for charitable purposes, sich as bequests for feeding 
the poor, for the establishment and maintenance of schools, and 
for medical help to the sick, -are much- of the same character. 
The exact objects of charity are not ascertainable at the time of 
the testator's death and the objects themselves tust always be 
fluctuating, Trustees hold property for charitable purposes. The 


(1) (1873) 9 B. L. R. 377. 
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“objects of charity, though not definitely ascertainable at any time, 
are always in existence, and bequests for charitable pope have 
always been held to be valid. 

In Upendra Lal Boral v. Hem Chandra Boral (1) however, 
a bequest or dedication of property to a Hindu deity whose 
image was to be established and consecrated after the death of 
the testator by his executors or trustees was declared to be void, 
The learned Judges who decided the case were of opinion, that 
although there could be no doubt that the deity was always in 
existence, there could be no deity as such 'capable of aocepting 
gift» until the deity was personifed, and they relied on the 
Tagore case and Bat Matiahu w. Bai Mamubat (2). Neither 
of these cases, however, refers directly to gifts to deities. The 
decision in Upendra Lal Boral v. Hem Chandra Boral (1) was 
followed by Stanley, J., in Aofomoyee Dassee v. Troviukho 


Mohiney Dasses (3) and by Stephen, J., in Nagendra Nandini 


Dassi v. Benoy Krishna Deb (4) and in Promotha Nath Roy v. 
Nagendra Bala Choudhurami (5), the learned Judges (Casperz 
and Coxe JJ.) were inclined to follow these decisions. 

A different view, however, appears to have been taken by 
Sale J.; in Profulla Chandra Mullick v. Fogindra Nath Sreemany 
(6). It was held in that case that a bequest of property to 
trustees for the performance of the worship of deities to pe 
established and consecrated periodically was valid. In a large 
number of cases cited before us, the validity of bequests for the 
performance of worships after the periodical establishment and 
consecration of images of deities such as Durga and Kali and for 


tbe construction of temples and establishment of images was . 


not questioned, and Sale J. had himself followed the practice 
without question in a previous case Bhuggobutty Prosonno Sen v. 
Gooroo Prasonno Sen, (7). The validity of bequests for the 
performance of periodical worships of deities like Durga, Kali, 
etc., has in fact never been questioned, though it is well known 
that their worships are performed, after images are made and con- 
secrated. I do not see my way to make any distinction in 
principle between an image of a deity to be permanently estab- 
lished and an image to be established and consecrated and 
worshipped for 4 time and then submerged in water. 

(1) 1897) L L B. 25 Oale, 408, 

(3) (1897) L L. R. 21 Bom. 709; L. R. 24 I, A. 98, 

(8) (1901) I L, B. #9 Calo. 261. (5) (1908) 8 O. L. J. 480. 

(4) (1923) I, L. B. 80 Calo, 581, (6) (1903) 10. L, J, 605; 9 0. W. N, 598, 

(7) (1897) L L. R, 25 Oalo, 113 


359 


OIYO 
1809, 


— 
Bhupati Nath 
Brorititirtha 


v, 
Ram Lal Maltra, 
Aflire, d, 
ib 


THA OALOUTTA LAW JODRNAI. {Von X. 


An image of a deity may be broken or destroyed, and it is 
often necessary to replace it by another image and then to con- 
secrate it. Notwithstanding the establishment of a new: image, 
the essence of the deity which in contemplation of law isa 
juristical person in eternal existence is supposed to be the samé 
as it was in the old image. It will be difficult to hold at the 
present day that on the mutilation or destruction of an image, an 
endowment lapses. A change in physical manifestation does not 
destroy the personality of a Hindu deity, neither does the esta- 
blishment and consetration of an image bring, in the contempla- 
tion of Hindu Sastras, a juristical person into fresh existence 
capable of accepting a gift. 

As a matter of fact, no Hindu deity is supposed, except by a 
fiction, to actually accept or enjoy the benefits arising out of use 
of property, in the sense these words may be used with respect 
to human beings. A gift to a deity is in substance a gift for 
charity, for the use generally of Brahmins or a particular Brahmin 
or his family, and the idea attached to such a gift is a charitable 
use coupled with spiritual benefit to the donor. An image is 
supposed to be necessary for worship, as the conception by man 
of a deity without a physical representation is psychologically 
impossible. 

The correctness of the decision in Upendra Lal Boral vw. 
Hem Chandra Boral, (1) which has been followed in some of the 
later cases, has been questioned before us. There is also a want 
of harmony in the reported cases as to the application of the: 
principle on which a gift to an unborn has been declared to be 
invalid. J have also grave doubts as to the correctness of the 
proposition of Hindu Law laid down in Upendra Lal Boral v. 
Hem Chandra Boral (1) and followed in the later cases. I, there- 
fore, refer the following questions for decision by a Full Bench:— 

(1) Does the principle of Hindu Law which invalidates a 
gift other than to a sentient being capable of accepting it, apply 
to a bequest to trustees for the establishment of an image and 
the worship of a Hindu deity after the testator’s death and make 
such a bequest void? 

(2) Whether the cases of Upendra Lal Boral w. Hem 
Chanara Boral (1) Rojomoyes Dassee v. Troylukho Mohiney Dassee 
(2) and Nagendra Nandini Dassi v. Binoy Krishna Deb (3) have 
been correctly decided so far as they lay down the proposition that 


(1) (1897) 1, L. B, 35 Calo. £08, (3) (1901) I, L, B $9 Oslo. 281. 
(B) (1903) I. L. B, 80 Calo, 531, 


Vor. X.] HIGH OOURT. 


‘a gift to a Hindu deity whose image is to be established and con- 
secrated in future is void. 

Bell, J.—I concur in the statement of the facts of the 
present case made by Mr. Justice Mitra, and I agree with him 
that the questions of law set out by him:should be referred to a 
Full Bench for decision. 

Mr. H. D. Bose (with him Babus Monmotho Nath Mookerjee 
and Ramakanta Bhattacharjee) for the appellants. 

The gift is invalid. The gift to the idol is a gift to the 
Supreme being whose faqw (manifestation) ig the Thakur. 

. [C. J.—Manifestation or emblem]. 
fary is the materialised deity. It is a consecrated image to 
which the gift is made. If the gift is not to Kali but for the 
worship of Kadi, then the points referred to, do not arise. Here 
it was a gift for the worship of Kali, It is a gift not to Kali 
but to Anandomoyt Kali which is to be established. 

[C. J.—" Bequest to trustees"]. 

If it is not established, then there is a gift over and the 
Guru takes. 

[C. J.—No, the words are "if the image is not established 
-and if the income of my properties &c.’’]. 

Assuming that there is nothing in the will for whose service 
the properties were dedicated, the provision that the income of 
the property is not to be used, is void. See Stb Chunder Mullick 
v. Tripura Sundari Dei (1). 

A gift to an idol is not a gift to charity. 

[C. J.—AL gifts for religious purposes are gifts to charity]. 

If it is a gift to charity, every endowment is a public endow- 
ment. A dedication of the surplus without indicating the 
image is invalid. 

[C. J.—The gift is for the worship of an idol and not to 
.the idol]. 

In the contemplation of Hindu lawyers the consecrated 
image is the juristic person and not the deity. 

The case of Upendra Lal wv. Hem Chundra (2) is on ad 
fours with this case. 

[C. J—There was no Na of the ind in 
that case]. 

The.image must be.consecrated. Refers to aufser. Before 
consecration it is a piece of clay. 


- } x - t} 


(1) (1842) 1 Fulton 98 at p. 108, (3) (1897) LL, B. 25 Calo, 405. 


361 


O1YII, 
1908, 
Bhupati at! Nath 
le iE 
Bam Lal "Maitra, 


Ahira, J. 


362 ‘THR OALOUTTA LAW JOURNAL. [Vor. X. 


Omm. [C. J.—That case was distinguishable. You can not make 
1909, gift to Kali apart from any fwy or image]. 
Bhupati Nath Even in this Case, the gift was made after dedication 
Bmrititirtha to Kai. 
Ram Lal Matra, Babu Gola Chunder Sarkar (with him Babus Mohini 


MM e 


Mohun Chuckerbutty and Sib Chunder Palit for the respondents. 

Whether the principle enunciated in the Tagore case is 
applicable in the present case ? 

In the ideal sense, the property belongs to the idol. A 
shebait can alienate. See Prosunno Kumaris case (1). This case 
was followed in Maharaja ¥agadindra Nath Roy wv. Rant 
Hemanta Kumari Debi (2). Referred also to the case of Shrbesowree 
v. Mathooranath (3). An invisible deity can not be the owner. 
There must be some human being who can exercise ownership. 
Manu Chap. XI. verse 26 says. ‘That if any wicked person 
misappropriates God's property through covetousness, he will 
live in kc.” Medhatithi says " God's property means property 
belonging to any degenerate person who habitually performs 
sacrifices.” It does not indicate that God is the owner of 
the property in the same way as other human being. Image 
is simply the means of worship. Kali and Kals image 
are two different things. The wil simply provides for the 
conduct of worship. Neither the consecrated image nor the 
deity accepts the gift. So far as the words of the will go there 
was no gift. Gods are not benefitted in any way. Secular 
benefit was derived by some human being; the donor himself 
enjoys the spiritual benefit. There can not be any gift to the 
image and the image can not enjoy the gift. Referred to section 17 
-Act IV of 1882. On principle there can be no distinction 
between periodical worship of deities and worship of deities 
perpetually. Gifts by will for religious and charitable purposes 
are valid, See Ramionoo Mullick v. Ram Gopaul Mullick (4). 
There a gift was made for the erection of a temple. In 
the case of Ashutosh Dutt v. Doorga Churn (5) the direction 
was as regards Durga Pooja &c. Their Lordships held that the 
direction should be carried out. Read the case of Hemangtnt v. 
Nobin Chandra (6) where Durgotsab was mentioned. In Gokool 

(1) (1875) L. B, 2 L A. 145 at p. 152. 

(2) (1904) L. B. 811. A. 203 ; I. L. B, 82 Calo. 120, at pp, 140-14). 
(8) (1860) 18 3M. [, A 270. 

(4) (1839) 1 Knapp. 9245. 

(5) (1878) L L. R. 5 Calo. 488. | 

(6) (1833) L L. B, 8 Calo, 788 (bottom of page 804.) 


Vor. XJ HIGH COURT. 


Nath v. Issur Lachman (1) the testator directed a Sh1tb Thakur 
to be established. All the leading counsels engaged in that case 
did not think of raising this question. Inthe case of Bhuggodutty 
Prosonno v. Gooroo Prosonno (2) a direction for Durgotsab was 
given. There was an appeal See Bisseswar Prasanno v. 
Bhagwati Prasanno (3). The case of Rojomoyee v. Troylukho (4) 
is partly against me. Stephen J. had not to decide the point in 
question. See also the cases of Parbati v. Ram Barun (5) and 
Profulla Chunder v. Fogendra Nath (6). The principle laid down 
in section 17 of the Transfer of Property Act ought to be applied 
to gifts for religious and charitable purposes made by a will. 
In the case of Fatramv. Kuverbai (7), the Court's order was 
that the directions should be carried out. There was no objec- 
tion. In the case of Manohar v. Lakhmtram (8) atrust for 
Hindu idol was created for religious and charitable purposes. 
This Court as laid down in section 17 of the Transfer of Property 
Act applied all gifts as for religious and charitable purposes. An 
opinion was expressed in Roy Goberdhun v. Stngessur (9). 
Referred to Shastri p. 421. Raghunandan's Text mfawrrm. It 
is the deity for whose worship tbe image is to be set up. No 
Hindu will accept the proposition that the endowment will lapse 
by reason of the image being broken. In Upendra Lal v. Hem 
Chundra (10) the expression " no personification of the deity " is 
not correct. Consecration of image cannot be the birth of the 
image. God cannot be said to be unborn. The deity is in 


existence in the contemplation of law. All the cases after this — 


did not decide this point. In the case of Nagendra Nundini ~v. 
Benoy Krishna (11) it was admitted.that the gift was void. (See 
page 525). The case of Upendra Lal (10) is directly opposed to 
the case of Gokool Nath (12). The juridical person is the invisible 
deity and not the consecrated image. Generally the word used 
is woe and not wr. 

Mr. H. D. Bose in reply. Consecration is yrenfrst. Accord- 
ing to Hindu notion it is to give life to clay &c. When 


(1) (1886) J. L. R. 14 Oalc. 222, (pages 228 bottom), 299, 280 pera 3). 
(2) (1897) I, L. R. 25 Oalo 112 (114). 
(3) (1906) 3 0. L, J. 806. 
(4) (1901) 1 L. R. 29 Oalo. 260 
(5) (1904) I. L, L 81 Oalo, 895 
(0) (1905) 1 O. L. J. 005. 
(7) (1885) 1 L.B 9 Bom 491. 
(9) (1881) PO i na ak NANG 27 E. 
2) an, | e el 4l Y OLJ | 
l (10) (807) 1 L, R35 Odlo " SÉ ans a) 
(11) (1902) L Ex) Erb% Osala Sipe, 10) OPA yyt 1 (9301, LO). 
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the ureufirst ceremony is performed, it is then capable of taking 
property. Deity comes and resides in that image. In Hindu. 
marriages the presence of (ay is necessary. God is present 
everywhere. By using the words wwaeg ryfie the image becomes. 
a sentient being. The case of Maharaja Fagadindra Nath v. 
Rani Hemanta Kumari (1) has no bearing. There was no com- 
plete dedication. The beneficiary got the legal estate, although 
the charge was created in favour of the Thakur. All the cases 
except that of Gokoo/ Nath (3) cited there were dedications to. 
existing idols. a 

[MOOKERJEH_J.—6ee the case of Ramtonoo Mullick v. Ram 
Gopul Mullick (3)]. : 

[Cox&g J.—What do you say with regard to cases relating to 
periodical consecrations ?]. 

In those cases the estate was in the hands of the heirs charged 
with the payment of expenses. 

C. A. V. 
The following judgments were delivered, 


Jenkins C, J.—The questions referred for our determination 
are :— 

(1) Does the principle of Hindu Law which invalidates a 
gift other than tq a sentient being capable of accepting it, apply 
to a bequest to trustees for the establishment of an image and 
the worship of a Hindu deity after the testator’s death and 
make such a bequest void ? 


(2) Whether the cases of Upendra Lal Baral v. Hem 
Chandra Boral (4) Rojamoyee Dassi v. Troija&hyo Mohtney 
Dassi (5) and Nogendra Nundini Dassi v. Binoy Krishna 
Deb (6) have been correctly decided so far as they lay down 
the proposition that a gift to a Hindu deity whose image is 
to be established and consecrated in future is void? 

The disposition which has led to this reference is contained 
in the will of Umesh Chandra Lahiri, and is in these terms :— 

“ (Ka). All my properties shall be placed in the hands of 
Babu Ram Lal Maitra, son of the late Ram Chandra Maitra of 
Haripur and the grandsons of my father-in-law, Sriman Kali 
Prasanna Maitra, Sriman Chundra Maitra, Sriman  Protap 
Chandra Maitra, Sriman Abhoy Govinda Maitra, etc., as trustees. 


(1) (1904) I. L. B. 88 Calo. 129. (4) (1897) I. L, B. 25 Cale. 408. 
(3) (1838) I. L. B. 14 Oalo. 233 (5) (1901) L L. R. 29 Calo 260. 
(8) (1829) 1 Knapp. 245 (8) (1903) I. L. B, 30- Calo; 521 - 
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‘They shall according to the provisions made in para 4 pay to the ae 
persons mentioned in that para, their monthly’ allowances, as 1909. 
fixed by me : and shall defray the expenses for the performance Bhupati Nath 
of rites for the spiritual welfare of my mother, full sister and Bmrititirthg 


cousin (father's sister's daughter) : and shall pay to mmy Gurudev Ram Lal Majtra, 
Srijukta Hari Nath Bhattacharjee of village Purbasthali, in the Jenhine, C. A 
district of Burdwan Rs. ro as " Barshick ” and to my “ Purohita ” -—1 
Srijukta Srish Chandra Chukerbutty of Salkeah, Rs. 5 as 

^ Barshick ” and after defraying the expenses for the sheba and 

worship during my turn, of the ancestral ijmali “ Bighraha,” 

Iswar Gopal Deb Thakur, Saligram Narain and Iswar Mohadeba 

Thakur, they shall spend the surplus income which may be 

left in the seba and worship of Xais after the name of my mother, 

t. ein the name of Jswar Ananda Moyes Kalt. The image 

of the Deity shall be established and consecrated at my dwelling 

house or at Kasi and in case of any of the persons mentioned in 

para 4 dies, then the allowance which I have fixed for him or 

her, during his or her life-time, shall, after his or her death, 

be spent for the worship of the said /swar Anandamoyee Kak. 

(Kha), If the said Ram Lal Maitra or any of the grandsons 
of my father-in-law dies, his heirs shall be appointed in his 
place, in order of seniority, and act according to the provisions 
made in para (Xa) and hold the estate as trustees. If any of 
those heirs be a minor, then his lawful guardian shall hold the 
estate during his minority: and when he will have attained 
his majority, then the estate shall pass into his hands as a 
trustee.” 

. The will then goes on to provide that if for any reason the 
image of Iswar Kali Debi is not established and if the income 
of the testator’s properties is not used for ber sheba and worship 
then the testator’s Gurudeb and his sons, grandsons, etc., in 
succession should get his Rungpore properties and possess the 
same in absolute right from generation to generation. 

The facts as found by the referring Bench are briefly these : 
Umesh Chandra Lahiri died on the 28th June 1890 and in the 
events which have happened Hem Chandra Lahiri became and 
now is his heir-at-law. It was not until 1894 either in the month 
of October or November, that the executors for the first time 
established and consecrated an image ofthe Kali. The image 
so established was in the first instance of earth' but in 1899 
it was replaced by one of stone and a temple was built for its 
location, The worship has eyer since been duly carried on as 


$66 


OIvIL. 
1909. 
— 

Bhupati Nath 
Brorititirthe 


. 
Ham Lal Maitra. 
Jenkins, O. J. 


THE OALOUTTA LAW JOURNAL. [Vou X. 


provided in the Will. All we have to consider is whether the 
fact that the image was established and consecrated for the 
first time after the testator’s death invalidates the provisions 
in the Will. 

It is necessary to observe the precise character of this 
provision. It does not purport to be a simple gift of property 
to an image to be consecrated as was to some extent the basis 
of the appellant’s argument before us : but the testator directed 
all his property to be placed in the hands of persons named by 
him and subject to certain payments these persons were directed 
to spend the surplus income which might be left in the seba 
and worship of Kali after establishing the image of the Kali 
after the name of his mother. Now this manifestly was a 
disposition for religious purposes and such dispositions are 
favoured by Hindu Law. Thus it is said by Katyayana “if 
a gift be promised by a person whether in bealth or sickness 
for a religious purpose, and he dies without making it, his son 
should be compelled to make it: of this there is no doubt.” 
(‘see Mandlik’s Hindu Law, page 124). And again in the 
chapter of the Mitakshara which deals with gifts it is said 
“whatever has been promised to anybody for religious purposes 
should be given to him without fail.” (see Mitakshara Vyavahara 
Adhyay, Part III, Chapter IV, Section 14, translated by the 
late Girish Chandra Tarkalankar), * Property,” it is said, “thus 
given by a man or appropriated (by him) to religious uses can- 
not be set aside by his son andthe rest. The giver is compe- 
tent to take care of the wealth or property endowed for religi- 
ous purposes. He can no longer resume it because Dharma is 
the then master or owner of such property. Let the owner 
himself or his representative, O Goddess! appropriate to pious 
purposes the corpus of a property or its income according as it 
may have been resolved." (Mahanirvana-tantra, section 12, V. V. 
92—94). Other texts might be cited in support of this view, 
but it is unnecessary to elaborate this point. 

And it is not in the texts alone that sanction is to be found 
for the view that dispositions for religious or charitable purposes 
are favoured : the leaning of the Courts too is in the same 
direction. Thus in Zhe. Mayor of Lyons v E. J. Co, (1) it was 
said "Their Lordships are well aware that in pursuing this 
course they are sanctioning a proceeding for which there is no 
exact and complete precedent in the administration of charitable 


(1): (1886) 1 M. I*A 175. 


Vor. X.) WIGAH COURT. ; 307 


‘funds in this country; but in one respect there is sufficient dalle 
authority, vzs., as far as regards a postponement of distributions 1908, 


and the not declaring the gift void on account of any present Bhupatt Nath 
difficulty in giving it effect: the case of 4. G. v. Bishop of Smrititirtha 
Chester (1) furnishes a direct authority for not declaring a legacy Ram Tal Maitra. 
void because it was for an object which could not atthetimebe — pL, O.J. 
accomplished and for retaining the fund in Court until it should 
be possible to apply it." Now had the direction in the testa- 
tors Will simply been that the surplus income should be spent 
“in the seba and worship of Kali" it would, eI think, clearly have 
been good, forthe purpose would have been religious and the 
direction would not have been bad for uncertainty. 
On the question of uncertainty we may look for evidence to 
the English decisions, [Auschordas v. Purvafsbar (2)] and in 
England it has been held that gifts “ for the worship of god" or 
“to be employed in the service of my Lord and Master" are 
good (4. G. v. Pearson (3) and Powerscourt v. Fowersoqurt, (4) 
and re Daring (5). Then does it invalidate the disposition that 
the discretion is for thespending of the surplus income in the 
seba and worship of Kali “after establishing the image oi the 
Kali after the name of my mother.” Ithink not: the pious 
purpose is still the legatee, the establishment of the image is 
merely the mode in which the pious purpose is to be effected 
[see Milis v. Farmer (6)] and the decision in Ramtonoo Mulhck 
v. Ram Gopal Mullick, (7) shows that the pious purpose does not 
fail merely because the testator directs as a means of carrying it 
into effect that something should be done after his death [see 
too Mayor of Lyons v. E. 7. Co. (8), and Parmanandas /tvandas v. 
Vinayek Rao Wassudeo (9) But then it is urged that the 
decision in Upendra Lal Boral v. Hem Chundra Boral (10) 1s 
against the validity of the disposition now under consideration. 
There apparently power was given by atestator to his wife to 
establish the service of an idol and by making a Will in favour . 
of it to manage the properties, construct a temple and perform 
the seba. 
In relation to these dispositions it was said, if there was a 
gift to the idol it was bad because there was no idolin existence 
at the time of his death." In the first place it is this decision 


(1) (1785) 1 Brown O. O. 444, (8) (1815) 19 Ves. 488 (486). 
i (1899) I. L. B. 23 Bom. 735. (7) (1839) 1 Kna a 945, 
) (1817) 8 Mer, 853 (8) (1886) 1 M. I A. 175. 
d (1824) 1 Mol. 618. (D) (1878) I. L B, 7 Bom. 19 (32) 


(5) (1896) L, R. 1 Oh. 50. . (0) (1897) I. L. B. 25 Cale. 405, 
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that has principally led to the present reference so that it cannot” 


‘be regarded as in itself an authority binding on us. Next it is 


to be noticed that the learned Judges did not consider the aspect 
of the case which I have been discussing, but treated the dis- 
position with which they were concerned as though it were à 
simple gift to a non-existent idol. 

I have shewn that the disposition with which we have to 
deal in this case is something different from that. 

But apart from tbat I think we should not regard the deci- 
sion in Upendra Lul Boral’s case (1) as affording any sufficient 
reason for holding the direction now under consideration 
as invalid. 

That decision purports to rest on the authority of Bat Mott- 
vahu v. Bat Mamubai (2) where their Lordships after referring 


to the Tagore case (3) say. “ Two rules applicable to the will 


now under consideration are laid down in the judgment of the 
Committee: one is ‘that a person capable of taking under a 
will must be such a person as would take a gift ssiervrvos and 
therefore must either in fact or in contemplation of law be in 
existence at the death of the testator” (p. 70). And itis said 
(p. 69), " The analogous lawin this case is to be found in that 


‘applicable to gifts, and even if wills were not universally to be 


regarded in all respects as gifts to take effect from death they 
are generally so to be regarded as to the property which they 
can transfer and the person to whom it can be transferred." 

Now turning to the Tagore case (3) we find that the rule against 


‘a gift to a person not in existence and capable of taking from 
‘the donor at the time when the gift is to take effect rests on the 


principle expressed in the Dayabhaga Chap. IV, 21 by the phrase 
“relinquishment in favour of the donee who is a sentient person’. 

This passage in the Dayabhaga is used to illustrate the pro- 
position that "the right of one may consistently arise from the 
act of another " and it is there pointed out in proof of this that 
in the case of donation the donee's right to the thing arises from 
the act of the giver ; namely from his relinguishment in favour of 
the donee whots a sentient person. 

The Privy Council evidently considered the latter of these 
two cases was governed by the earlier notwithstanding that to 
the one the Mitakshara and to the other the Dayabhaga applied, 

(1) (1877) I. LB. 35 Galo, 405, 


: (8) (1897) I. L, B. 21 Bom. 709 ; L. R. 24 I. A. 03. 
(8) (1869) L. R. I: A, Sup. Vol, 47. 


Vor. X.] HIGH OOURT. 


‘and that in relation to the question involved in the text cited 
the contentions of the two schools are not in complete harmony. 
So it is immaterial that the referring Bench does not state which 
school of law applies. It is no doubt true that an idol has been 
frequently described as a juridical person and even as owning 
property [Maaranee Shibesworee Debia's case (1)] but it has 
since been explained that it is only in an ideal sense that pro- 
perty can be said to belong to an idol [Prosunna Kumari Debya's 
case (2) and Maharaja Fogadindra Nath Roy's case (3)]. Whether 
this ideal sense means more than that the dedication to a deity is 
a compendious expression of the pious purposes for which the 
dedication is designed may be a question. 

In favour of this view we have the doctrine of Medhatiti 
cited to us in the course of the argument that the primary 
meaning of property and ownership is not applicable to God, 
and the train of reasoning that is suggested by the teaching of 
the Aditya Purana that the gods cease to reside in images which 
are mutilated, broken, burnt, and so forth (Saraswati’s Hindu 
Law of Endowment page 129). 

But whatever may be the true view on this obscure and 
complex question this at least seems clear that the rule which 
requires relinquishment should be to a sentient person does not 
forbid the gift of property to trustees for a religious purpose 
though that person cannot in strictness be called a sentient 
person [Aamionoo Mulitk’s case (4)] It would seem that the 
rule propounded by Jimutavahana had regard rather to the 
general proposition for which he was contending f. e., that the 
act of the giver is the cause of property, than to its application 
to particular objects of benevolence. The fiction that an idol is 
a person capable of holding property must be kept within its 
proper limits, and were we to accede to the argument that has 
been advanced before us, we should be allowing fiction to be 
built on fiction to the hinderance and not for the furtherance of 
justice. ' ; Lá EO z 

In my opinion, therefore, the reference should be' answered 
by saying that the principle expressed by the phrase " relinquish- 
ment in favour of the donee who is a sentient person" does not 
apply to the direction contained in the testator's will that the 
persons indicated by him shall spend the surplus income in the 


_ (1) (1889) 18 M. I. A. 970. . (B) (1904) L. R. 81 I, A. 203 (309). 
~ (2) (1875) L. B 3 I, A. 145. . (4) (1899) 1 Knapp 248, 
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seba and worship of Kali after establishing the image of the' 
Kali after the name of the testator's mother, and that if and so 
far as the cases cited in the reference conflict with this view, they 
have not been correctly decided. 

Stephen J.—1n this case I have had the advantage of 
reading the judgments of my colleagues before writing my own. 
I agree with their conclusions and concur in their reasons and 
have in fact nothing to add to what they have said. But by 
reason of the importance of the case, I wish to explain briefly 
how the matter presents itself to me, relying on my brothers 
Mookerjee and Chatterjee for the contents of the Hindu Texts 
which are of prime importance in the decision of the question 
before us. 

There is no doubt in the first place that dedication by a 
Hindu of property to a deity is not only lawful, but eommend- 
able in a high degree. But the question arises, what is the 
legal effect of such a dedication. A gift consits of two 
parts, abandonment of rights over the subject-matter of the 
gift by the donor, and acceptance of those rights by the 
donee. Ina dedication to a deity, the abandonment by the donor 
takes place according to the ordinary law ; but there can be no 
acceptance by the deity. Why this should be so, may be a 
matter that we need not enquire into ; but the fact appears to 
me to be explained by two self-evident propositions, namely, 
that it is a contradiction in terms, to talk of the creator accept- 
ing anything, inthe legal sense of the word, from a creature, 
and that it is inconceivable that laws which were made for, if not 
by, men should be applicable to a deity. But though a dedica- 
tion to a deity does not constitute a gift, it has a legal effect. 
The intention of the donor is that the subject-matter of the 
gift shall be used for doing honour to the deity by worship, and 
for conferring benefit on the worshippers and the ministers of 
the deity who conduct it. This worship is properly and I under- 
stand necessarily carried out by having recourse to an image 
or other physical object, but the image is nothing till inspired 
by the deity. It is the duty of the sovereign to see that the 
purposes of the dedication are carried out. 

On, and, consistently with, this basis of general principles, 
modern law has arrived at certain conclusions. Of these the most 
important for present purposes 1s that an idol after it has been 
duly constituted isa juridical person in an ideal sense. The 
practical meaning of this somewhat elusive expression is that 
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“the ministers of an idol have over the property dedicated to the Orvit, 
idol, which is the same thing as the deity inspiring the idol, the 1909. 
same rights that they would have if they were trustees for his Bhupati Nath 
benefit, or if he was an infant and they managers on his behalf, Bmrititirtha 


being at the same time liable to corresponding duties legally Bam Lal Maltra. 
enforceable. This seems to me to show that such a dedication as Bie Ar 
; ; zs phon, J. 
the present is a devise for a religious purpose such as on the — 
authorities referred to by my learned brothers would be recog- 
nised as valid by English law, and not considered as bad 
for uncertainty. . 
The above considerations leave no room, in the case of a 
dedication to a deity, for the application of the rule as to the 
invalidity of gifts other than to sentient being laid down in the 
Tagore case, and it follows that the present case, and the subse- 
quent cases quoted in the reference before us must be held to 
bave been wrongly decided. 
Mookerjee J.—The two questions of law which have been 
referred for decision by the Full Bench have been formulated in , 
the order of reference in the following terms : 
(1) Does the principle of Hindu Law, which invalidates a 
gift other than to a sentient being capable of accepting it, apply 
to bequests to trustees for the establishment of an infage 
and the worship of a Hindu deity after the testator’s death and 
make such a bequest void ? 
(2. Whether the cases of Upendra Lal Baral v. Hem- 
chandra Baral, (1) Rojomoyi Dassi v. Troilokhya Mohtney Dassi, 
(2) and Nagendra Nundini Dassi v. Raja Benoy Krishna, (3) 
have been correctly decided so far as they lay down the propo- 
sition that a gift to a Hindu deity whose image is to be 
established and consecrated in future is void. 
/ The will of the testator, upon the construction of which 
these questions have arisen for consideration, directed that, in 
the event of the failure of a son or adopted son to the testator, 
after provision made for certain bequests, the executors were 
“to spend the surplus income which may be left, in the skeba 
and worship of Kali, after establishing the image of Kali after 
the name of my mother, that is in the name of Iswar 
Anandamoyi Kali; the image of the deity shall be established 
and consecrated at my dwelling house or at Kasi.” 


(1) (1897) I. L. B. 35 Calo, 408, (2) (1901) I L. B, 30 Calo. 261, 
(3) (1903) I. L. B. 80 Calc. 521, x à 
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The plaintiffs commenced the present action for construc- ` 
tion of the will and for a declaration that the trust for the 
establishment and consecration of the image of the goddess 
Kali and her worship was void inasmuch as the deity had not 
been established in the life-time of the testator. 

We have been invited by the learned Counsel for the 
appellants to answer the questions stated in the order of refer- 
ence in the affirmative. It has been argued upon the authority 
of the decisions of the Judicial Committee in the cases of Tagore 
v. Zagore (1), and Bat Mati Vahku v. Bat Mamu Bart (2) that a 
person capable of taking under a will must be such a person as 
can take a gift ter vivos, and, therefore, must either in fact 
or in contemplation of law be in existence at the time of the 
death of the testator. It has been assumed that this rule is 
applicable to a bequest to trustees for the establishment of a 
Hindu deity, and the inference has been drawn that the 
manifestation of the deity in the form of an image must be in 
existence at the time of the death of the testator. As reliance 
has been placed upon two decisions of the Judicial Committee, 
which, in so far as they decide any questions of law, are binding 
upon this Court, it is essential to examine closely the decisions 
themselves, and to determine whether they are really applicable 
to the matter now under discussion. In this connection, it is 
useful to bear in mind the well known observation of Lord 
Halsbury in Quinn v. Leathem (3), that a case 1s'only an authority 
for what it actually decides, and cannot be quoted for a propo- 
sition that may seem to follow logically from it, 

In the case of Tagore v. Tagore (1), the question which 
arose for consideration was as to the validity of testamentary 
bequests and gifts inter vivos in favour of human beings. 
With reference to this subject, their Lordships of the Judicial 
Committee observed that the legal power of transfer under the 
Bengal School of Hindu Law applies to all persons in existence 
and capable of taking from the donor at the time when the gift 
is to take effect, so as to fall within the principle expressed in the 
Dayabhaga, Chapter I, para 21, by the phrase “ relinquishment 
infavour ofthe donee who is a sentient person." They then 
went on to add that by a rule generally adopted in jurisprudence, 


(1) (1873) L. R. L A. Sup. 47, (07) ; 9 B. L. B, 877 ; 18 W. B, 859. 
(2) (1897) L. R. 24 L A 98 (104) ; I. L B. 31 Bom, 709 ; 1 O. W."N.. 866. 
(8) (1901) A, O. 496 at p, 506, 
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this class will include children in embryo, who afterwards migbt 
come into separate existence, and also by legal fiction an adopted 
son, who, in contemplation of law, is begotten by the father 
who adopts him, or for and on behalf of whom he is adopted ; 
apart from this exceptional case which serves to prove the rule, 
the law was plain that the donee must bea person in existence 
capable at the time when the gift takes effect. It is not 
necessary for my purpose to investigate the precise scope of the 
passage of the Dayabhaga upon which reliance has been placed 
in support of the proposition that a gift to*be valid must be in 
favour of a sentient person in existence and capable of taking 
from the donor at the time when the gift is to take effect. 
I shall assume this was the view adopted by Jimutavahana. 
The question, however, necessarily arises whether this doctrine 
is applicable to the case of bequests for the establishment of 
images of the deity and for their worship. To secure an answer 
in the affirmative to this question, it is argued that by a fction 
oflaw an idol is a juridical person, and in support of this view 
reliance is placed upon the cases of SArbesowree Debia vw. 
Mathocranath Acharjo (1) and Prosunno Kumari Debya v. Golap 
Chand Babu (2) The later decision of the Judicial Committee 
in the case of Maharaja Jaradindra Roy v. Rant Hemanta 
Kumari Devi (3), however, tends to indicate that this fiction 
must be employed cautiously and subject to many limitations. 
We must not, therefore, assume too readily that a Hindu deity 
is a' juridical person for all purposes, and stands on precisely 
the same footing, capable ofthe same rights, and subject to the 
same liabilities as an ordinary sentient being, and we must 
closely examine the scope of the applicability of the passage 
in the Dayabhaga, which is the foundation of the argument 
that a bequest for the establishment of an image of a Hindu 
deity and for its worship is subject to the same rules as a bequest 
in favour of a human being. 

The passage in the Dayabhaga which is supposed to go 
to the root of the matter is as follows : 

“ee w WrBif wr f ae aeaea creer were 
xa wwe 1" 

(Bharat Btromani's Edition, 1863. p. 25). 
(1) (1800) 18 M, LA. 270 ; 18 W. B P, O. 18. 


(3) (1875) L. B, 21 A, 145 , 14 B. L, B, 450, 38 W, B. 353. 
(8) (1004) L, R. 81 L A. 908 ; L L. B. 39 Calc, 139. 
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Inconsistency, the terms property (@) and stealing (ew) must be 
taken in a figurative or secondary sense. 

It is clear from these passages, as well as from other passages 
from Sreenath, Achyutananda and other commentators on the 
Dayabhaga, that they understood the rule about the acceptance 
of a gift asa necessary condition for its validity as applicable 
to secular gifts alone. There is no foundation for the assumption 
that dedication to the deity or for religious purposes stands 
on the same footing. In fact, as Sreenath points out, an aban- 
donment in favour of the deity is not comprehended within 
the term ‘gift.’ It is obvious from this that in the case of 
donation, after the owner has parted with his rights and before 
the subject matter has been accepted, the property is in a 
peculiar position, so that when the term “property” is used 
in relation to what has been dedicated to the deity, it has a 
secondary sense different from what it bears when used in 
relation to persons. 

Again, Shulapani in his Sraddhabibeka discusses whether a 
sradh can be called a gift, and in that connection observes as 
follows : 


^w w area, SENA aaa | wahan arta 
AA crecer | watekan og amet de, 
Warefw«rrrerwfa xri: | Qe were wearer dia ux wap 
fad race 1” 
. [Oalontte Edition, 1892, p, 26, | 
Of this passage, the following version will give a fairly 
accurate idea : 
(Sradk) has not the nature of a donation, as it does not 


generate ownership in the manes etc., for whom it is intended. . 


The absence of ownership of manes etc., is due to the absence 
of acceptance on their part by the words “this is mine.” In 
" Donation " having for its dative case, the Gods like the Sun, 
etc, the term ''donation" has a secondary sense. The object 
of this figurative use being extension to it of the inseparable 
accompaniment of that (gift in its primary sense), vis., the offer 
of the sacrifical fee etc. It has already been remarked in the 
chapter on the ratis that such usage as Devagram, Hastigram, etc., 
are secondary. 


Upon this passage, Sreekrishna comments as follows : 


“Sart a oeit wera CNTRE, | -— Gaara Yi 
nila, TIN wee adalah |” 
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The Gods, Indra, etc., being devoid of consciousness, cannot. 
have ownership in any object. Then how can the expression 
Devagram (village of the Gods) be used. It has been remarked 
in the chapter on the drats that the sense here is secondary." 

.- Sreekrishna in his explanation of the term Devagram 
makes the following comments : 


TT WETANAN penne Waaa | fen akar 
warta arefedt, An Sih raaa TATA ANG weir | 
-M Moreover the, expression cannot be used here in its primary 
sense. The relation of one’s ownership being excluded, the 
possessive case affix (in Devas in the term Devagram) figuratively 
means abandonment for them (the Gods) Therefore, the ex- 
pression is used in the sense of ‘a village, which is the object of 
abandonment intended for the Gods." This is the purport." 
_. When we turn to the Suddhitattwa of Raghunandan, we 
find the subject of donation discussed. "Thus, in one passage he 
observes as follows : 


^ AT Bak Ak na kadha an r OUS. 
[Calcutta Edition, 1891, p. 308.] 


- 
te 


“Thus donation is the abandonment of an object productive 
of the ownership of a person to whom it is given as prescribed 
in the Sastras.” i 

In another passage, he says again : 

"aay wer aÀ ag: we CN ORA Ta 
SITER: | p. 314. 

“ Thus, though the ownership of the donor ceases tọ exist 
in consequence of abandonment on account of the non-acceptance 
of the person to whom it is given, it is incomplete and conse- 


quently it is not regarded as a donation in the Vedas.” 
'  Inathird passage Raghunandan makes the following remarks : 


| "we ERAR af 1 het, cat Afra afa- 
eatery cig: wa’ fav, vf Hawa: | p. 308. 

“Thus, if the particular person for whom a gift is intended 
does not accept it, then asthe abandonment with all its con- 
ditions is not fulfilled, the ownership does not terminate. Such 
is the view of Ratnakar and others." 

This: indicates that in the case of dedication to the deity, the 
term “gift” or * donation" has properly no application at all. 
This is also supported by the following observations of Sree- 
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Krishnain a passage of his commentary on the Sraddhabibeka. 


“SA KATAH TANNA weuerm-wdrWTe WIquTÉnf. ware ww |— 
“waga GA wata far ufa gat rs Stacia, mar dir Cararaf aite atri- 
WA uncus Poet vfi arras mua 1” 

[Calcutta Edition, 1892, p. 16.] 

The following rendering gives a fair idea of the above passage. 

" Here in the generation of ownership by the abandonment of 
au object, the pre-existence of acceptance by the person to whom 
the object is given is regarded as an auxiliary case.... Therefore, 
if the particular person for whom a gift is intended does not 
accept it afterwards, then as donation with all its conditions is 
not accomplished, the ownership of the donor does not cease to 
exist. This is maintained by Ratnakar and others." 

To the same effect is the following passage from the 
Mitakshara in which Vijnaneswara commenting on verse 27 of 
the Vyavaharadhyay of the Insitutes of Yajnavalkya observes : 

quaff aa R aae a ata | Tangan a 
arma | UMATE gut afe rerum, TET WW, wT) AAT 
finr, wing: afu; afaa far 1” 

[Bombay Edition, 1813, Shaka, p. 129.) 

u Gift consists in the relinquishment of one's own right and 
the creation of the right of another, and the creation of the 
right of another man is completed on that other's acceptance of 
the gKt and not otherwise. Acceptance is made by three things, 
mental, verbal, or corporal." 

This is also amply borne out by passages from the Bhasya 
of Savaraswami on the Purbamimansa. In one passage Savara 
defines the characteristics of a gift as follows: 


aafaqea—eaetrater, — qoem TqTCTNI 


[Adhyaya VI, pada 1, Asiatic Soc. Ed. Vol. I p. 742.) 
“A gift isthe cessation of the ownership of one and the 
generation of the ownership of another." 
Savara, in another passage, observes as follows: 


Craig quus vf wwe —A sehr d fari tmp, TATA 

@, Waaa Wa wr owwrfamTé frDnpanw Frat) Tata om duefir 
Ka, esferrestarqg wr ufniufa, Taat fup TANNA | 

[Adhyaya IX, pada 1, Asiatic Soc. Ed. Vol. II p. 145.] 

“t Devagram (village of the Gods): Devakshetram (land 

of the Gods). These are figurative terms. What one is able to 
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employ according to one's desire is one's property. The Gods, 
however, do not employ.a village or land according to their use. 
Therefore, no ( body ) gives (to the Gods.) Whatever is abandoned 
with reference to the Gods becomes a source of property of the 
servants of the Gods." ` 
Savara amplifies this view in the passage which follows, and 
which need not be quoted at length for our present purpose, and 
he repeats the same opinion in Chapter 6, section 1, Vol. I, 
page 606, when he speaks of the Gods as (gdlutatuwsa), that is, not 
capable of possessing wealth, and explains the expressions 
Dhanagram and Hastigram, as Sqeiimaa, T.e. as merely figurative 
terms. See also Adhyaya IX, pada 1, Vol. II p. 141, where 
Savara asserts that there can be no gift to Gods, as they have 
not body and are incapable of enjoyment. [a fy wfaryta weed 
y art wind IE LIEN 
This view is supported by Medhatithi, the oldest and most 
authoritative of the commentators of Manu. Sastri Golap 
Chandra Sarkar on behalf of the respondent relied upon the 
following verse of Manu and the commentary of Medhatithi 
thereupon. [Mandalik's Edition p. 1354]. 


dra atawe wr Aafa aw | 
E UTI aT qt AA vette dala o tt, sn 

That wicked man who misappropriates God-property (God's 
property) and Brahmana-property lives in the next world hy the 
leavings of vultures. 

Manu XT, 26, 
qurfarfe | 
t| wpnmeraDwar«Dow«pei afa NATA, WIRA TATANG aq a 
TENTANG i 
MEDHATITHI'S COMMENTARY. 

I. The property of persons of the three regenerate tribes, 
that are in the habit of performing sacrifices, is (to be under- 
stood by the term) * God-property " (in this text, it is a com- 
pound word in the original, in which the word God is not 
inflected) ; and the property of a Brahmana who is not in the 
habit of performing sacrifices is ‘‘ Brahmana-property’” 


Ti urate dh away) manggang | 


2. Even inthis manner this verse may certainly be ex- 
plained. This sloka (verse) becomes (then) a laudatory one. 


NA ki nuut aa a an ka g TTT: | 
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* 3. For, the property of persons habitually -performing 
sacrifices (explained by us as the import of the term '' God's 
property") is not (the meaning) derived from the primary 
meaning of the words (composing the term, namely, God and 
property), like (the meaning of) the term stealing and the like, 
(but a figurative meaning). 


v| waan aTa tarafa urafafarw wt auque TET, 
Yaa TATAHAN Terrase | 


4. Hence (the term) is explained in another manner (thus) 
—Property that is set apart or relinquished for the purpose of 
performance of sacrifices and the like in honour of Gods is (to 
be taken as intended by the term) '" God's property," by reason 
of the impossibility of the application to Gods, of the primary 
meaning namely, the relation of property and owner, (a thing is 
property in relation to a persun having proprietary rights over it, 
and a person is owner in relation to a ‘tng over which he can 
exercise proprietary rights). | 


y] a fe Saat apal we fagea, «4 far TITA gi TAR, aa 
we arena, waTEM EAT GeN—Aq HA Barrer wcfafa—ag ae’, az 
wxgsererfgariteeurfedrerrenilfant eraranta ATga | 


5. For, the Gods do not use the property according to 
pleasure, nor is found their exertion for the protection (of the 
property): and property is described to be of that character in 
popular view. Accordingly, when by referring or pointing to 
Gods, it is stated—This is not mine, this is God’s—that is God’s 
property—and that property is enjoined (by the Vedas) for the 
Fire-God and the like in the Darsa-purnamasa sacrifice and the 
hke—(and also enjoined) by the well-known practice of the 
learned, (not by the Vedas, for Gods worshipped) in the Durga 
sacrifice and the like secondary means (of attaining spiritual 
benefit, but not primary inasmuch as these are not enjoined by 
the Vedas). l 


cl m ginan R egwi, dantgan NIE 
AT qut ATS: | 

6. It cannot be argued that in popular view (property) 
relating to the Four-armed or the like rmage (of God) is called 


' God's property," and it is proper to put the popular meaning 
.on words (employed) in the Sastras. 
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e| wii, af tefi wfefguüs, Tami e traf 
WfüwIT agent: HA, Cow TETANEN TAT eT A | 
7. It would be so, if the term " God-property " acquired 
notoriety (in that sense), undivided (into, or without reference 
to, its component parts—God and property ; but) by reason of 
the notoriety of the component parts, namely,—God’s property 
is God-property, the meaning of the whole (as consisting of the 
meanings of the component parts) is preferable. Nor is there 
any evidence for,inferring another passage for the purpose of 
supporting the proposed meaning. 


c, we mind us ufeerarmwrtwierag | 


8. The assumption that the Four-armed and the like have 
the status of God in the primary sense, is removed by the very 
use of (the term) Image (in para. 6.) 

el Awa were e, wey uror daa, wag, eaaa eurawrter, 
UWA wm marrir Ra fire’ fast ou wu 

9. Nor can it be argued that although there is no God in 
the primary sense, still let such property be Goa's property by 
usage. Be it so, but there cannot be the relation of property and 


. owner. The use of the term property (as God's) may be recon- 


ciled in the manner stated (above by us). This is discussed in 
the second. 

The concluding reference isto the commentary of Medhatithi 
himself on the Second Book of the Institutes of Manu, where he 
observes as follows on Verse 189 : 

vx we Sage) Kara — YAE] Saya —areaian safa qxTí(as- 
eran) c-r naan Wa querar cafe, wart 
"rece aT fere erreur: (mute: aida eari 
aqaa tareni wa’ fara grafams — ta fy 
zamat eenaa fr, gaT arr Tweens: TE 1” 

[Mandaliks, Ed. page 237 ] 

“Tt should be noticed that such expressions as property of 
the Gods, animals of the Gods, thing of the Gods, etc., mean 
animals etc., supposed to be intended for the Gods. In the 
section on punishment the term ( gaar )' God’ is desired to be 
used in the sense of images only ; otherwise, there would be an 
upsetting of the established order. In such texts as "anything 
good belonging to the Gods, Brahmans and Kings should be 
known etc." #. e., a thing belonging to the Gods. which is con- 
nected with an imaginary ownership of the images or likenesses 
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"imagined to be Gods. The Gods have no ownership of their 
own, and so the primary sense,being inadmissible here, the 
secondary sense alone should be accepted." 


It is conclusively established from these authorities that 
according to strict Hindu juridical notions, there can be no gift 
in favour of the Gods. We are not concerned now with the 
philosophical reason for this position, and it is needless to inquire 
whether it is due to the fact that in the, earliest times physical 
objects were deified, and could not, therefore, be very well 
supposed to be capable of acceptance of a* gift, or to the fact 
that the deity was conceived as a being to whom a mortal could 
not aspire to make a gift, but could only content himself with a 
dedication of things for acceptance. Durgacharyya, however, in 
his commentary on the following passages of the Nirukta seems 
inclined to adopt the view that as the Gods were originally 
physical objects deified, they could not very well be regarded 
as sentient beings capable of acceptance of gifts in the strict 
sense of the term. 


Tuan, SUCH, INTATT, NUITS g Te” * SRL YERI WET 
wrfpet dawet vafi: o vfoxw amafi wata car 
fanta di«wfafawivy: euam “wet awe afir ara” (t) 
SENT rae af? (e) wwrfü rfa caduta. | wT raj 


yatin arty” (8) "werd Tat gee wea 1” (a) wuta refait: 


mafic, 4m (aa a nfa | (x) Sargeant qth wei? (0 


qafir fana yay wadyanta ag autfoutgafeen vit 
oat ufo wer we guurewfa qed arad yet gata Waar 
aafaa perf qupuwq d'evfafrEo*- Set wart eer arar iro efa 
wRafacefüfifa (e) waged aaa Aafaa wg Naat TE- 
xw, “gd vx age faga (c) Wa mecha fete Yaa deraf: 
- hifa Tanta, "tgp qut rara (e) utan | 


(0) wada, sett (4) E e*t 
(x) gati (Q w tts 
(X) wr**Us (e) wenten 
(8) ww acted fe) web 


(e) wc 
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The following version will giye a fairly accurate idea of. the” 
passage, which deals with the subject of the anthropomorphic 
and physical conception of the Gods. 

* One conception of the shapes of the Gods is that (they are) 
like human beings, inasmuch as the praises (of the Gods) speak 
of them like conscious beings. So also are their designations. 
They are praised with man-like limbs, as in Rigveda 4, 7, 31, 3: 
“Oh Indra! Thou art bulky in thy graceful arms." Rigveda 3, 
2, 1, 5$: Oh Maghaban | as Thou joinest together the two worlds 


(earth and heaven) layge is thy fist." (They are praised also) as 


possessed of things used by men. Rigveda 2, 6, 21, 4. ‘Come 
Indra with a pair of horses" Rigveda 3, 3, 19, 6. “In thy house is 
an auspicious wife (Sachi)." (They are praised) also with acts of 
human beings. Rigveda 8, 6, 21, 8. " Eat, Oh Indra,! and 
drink of (these), lying before.” Rigveda, 1, 1,20,9. ''Oh 
Indra! having ears, hearing all around, listen to our invocation 
quickly." The other (conception of the shapes of the Gods) is 
found to be that (the Gods)are not like human beings as the 
fire, the air, the sun, the earth, the moqn. The hymns represent 
them like conscious beings, and for this reason even unconscious 
objects are so praised ; such are dice and things like these down 
to plants that yield only a single harvest. Thus, they are praised 
as if possessed of limbs like human beings so it is even with un- 
conscious things. Rigveda 8, 4, 29,2. These stones (used for 
pressing out soma juice) with their green mouths are crying after 
(the Gods)  Asthis is a praise of the stones, so is the following 
a praise by connecting with things that are used by buman 
beings. Rigveda 8, 3,7,4. Sindhu river joined a comfortable 
chariot furnished with horses. As this is a praise of the river 
so is the (following) nothing but a praise of stones by attributing 
actions like those of human beings. Rigveda 8, 4, 29, a. Let 
the stones eat clarified butter fit for eating before the invoker of 
the Gods (Agni)." . 

The same view is supported by Rigveda 1, I, 11, 1, and 
Atharvaveda, Book XX, Hymn 26, 4 and 5. It is not’ necessary, 
however, to pursue this line of investigation further. We start 
with the position that in the case of deities, there cannot be any 
acceptance and, therefore, necessarily, any gift. If, therefore, a 


_ dedication is made in favour of the deity, what is the position? 


The owner is divested of his rights. The deity cannot accept. 
In whom does the property vest? The answer is that the king 
is the custodian of all such property. This is sufficlently indicated 
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by the following passages. "Vijnaneswara in the Mitakshara 
(Vyavahara Adhyaya verse 186) lays it down that one of the duties 
of the king is the protection of the Devagriha, and Aparaditya 
and Mitra Misra in their commentaries on the same subject lay 
down the rule inthe same manner. In the Sukraniti, chapter 4, 
verse 19, stress is laid upon this as one of the primary duties of 
kings. The true Hindu conception of dedication for the estab- 
lishment of the image of the deity and for the maintenance 
thereof is that the owner divests himself of all rights in the 
property ; the king, as the ultimate protector of the State, under- 
takes the supervision of all endowments. There is no acceptance 
on the part of the deity, but from the dedication, religious merit 
and spiritual benefit accrue to the founder, and material benefit 
accrues to the persons in charge of the worship and to the 
creatures of God. ! 

It may further be observed that it is indisputable that the 
Hindu law encourages dedication of property for religious 
purposes. It is sufficient to refer to the following passage from 
Katyayana : 

quiere a ad Af wearers | WT wa Tag] ate: M 
which is rendered by Mandalik as follows : (page 124 of Edition of 
Yajnavalkya.) 

“Tf a gift be promised by a person, whether in health or in 
sickness and for a religious purpose, and he dies without making 
it, his son should be compelled to makeit. Of this there is 
no doubt.” 

There can be no question as to the genuineness of this 
passage, because it is quoted with approval in the Mitakshara, 
Viramitrodaya, Vyavaharamadhaba, Vyavaharamayukha, Kama- 
lakar’s Vivadatandab, Raghunandan’s Suddhitattwa, Vivadarat- 
nakara, and in Jagannath’s Vivadabhangarnaba translated by Cole- 
brooke. The spirit, if not the letter, of this text is entirely 
inconsistent with the position that a direction given by a Hindu 
that an image of adeity should be established and that his 
property should be applied for the maintenance of the worship 
is inoperative, because the image was not established by himself. 
Jagannath in Book II, Chapter IV, section 1, verse 3, touches 
upon this matter, and points out that the text of Narada relating 
to the recovery of objects of gifts not duly given (Asiatic 


Society's Edition 137) has no application to religious gifts. The . 
conclusion, therefore, is irresistible that the doctrine laid down- 
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by the Judicial Committee in the cases of Tagore v. Tagore (1) ' 
and Bas Mah Vahku v. Bai Mamu Bat (25, as to gifts in favour of 
sentient beings, has no application to directions for-the dedication | 
of property for the establishment of images and for the worship 
thereof. 

` It has been argued before usthat even if it be assumed 
that the rule about "acceptance applies in the case of the deity 
as in the case of sentient beings, the validity of the testamentary 
disposition may be upheld, inasmuch as the deity is always 
existent and it is immaterial whether the image is established or. 
not. The argument .in substance is that, to- take a concrete 
example, whether a particular image of Kali is established or 
not, the Goddess Kali is ever existent, and a gift for the purpose 
of her worship is valid, although at the.time of the death of the 
testator there is no image in existence. In support of this view 
reliance has been placed upon the following passage quoted by 
Raghunandan. 


l fanaat fatto meea sien: | meat wráTS ETT a 


“Tt is for the benefit of the worshippers or devotees that 
there is manifestation in male and female forms of the'supreme 
being, which is bodiless, which has no attribute, which: consists 
of pure spirit, and which is without a second being.” 

Various passages of the same import are to be found in 
other authorities, for instance Haratatwadidhiti and Mahanirvan- 
tantra (4, 16). the latter of which quotes -a passage from 
Mundamalatantra and gives other texts of similar import from 
Kularnabatantra and Agastya-Sanhita. From this point of view 
also, the position of the appellant may be undoubtedly supported ; 
but it is not necessary to base my opinion upon this ground ; for 
it is established beyond the possibility of dispute that the ordinary 
conception of a gift is not applicable to the case of dedications 
to the deity. | < 
! .Letus now consider the decided cases from the point.of 
view of the principles already explained. The cases of Upendra ` 
Lal. x. Hem Chandra (3) Royomoyee v. Troylukho Mofhtrey (4) 
and Nngendra Nundini wv. Benoy Krishna Deb (5) proceeded 
on the assumption that the rule in the case of Tagore v. Tagore (1). 
and Bat Mati Baku x. Bat Mamu Bat (2) is applicable to cases of 
dedication of property for the establishment of images of deities 


(1) 0875) 9B.L. R. 877. (8) (1897) I L. R. 25 Calo. 405 
(3) (1897) I. L. B. 11 Bom. 709, T., B. 
I 


I A. 95. (4) (1801) I. L B 39 Calo. 260, 


34 
(5) (1902) I. L. R. 50 Calo, 521. 
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and for their worship. The caseof Promotho Nath v. Nogendra- 
bala (1), rests on the same assumption. The case of Doorga Proshad 
v. Sheo Proshad (2) does mot directly touch the point, though 
it appears to have been held that an idol cannot be said to 
have juridical existence, unless it has been consecrated by proper 
ceremonies and so has become spiritualised. Nor does the 
earlier case of Skid Chunder Mulli& v, Tripurasundari (3) really 
affect the question. now under consideration, The Court 
proceeded on the ground that it would not require trustees to 
carry out trusts for religious purposes under the will of a Hindu 
unless those purposes were defined. On the other hand, the 
cases of Mulkk v. Mullik (4) Gokool Nath v. Jssur Lochun (5) 
Profulla Chunder vy. Jogendra Nath (6) Bhugobutty Prosonna v. 
Goorooprosonno (7) Ashutosh v. Doorga Churn (8) Hemangini v. 
Nobinchand (9) Purbati v. Ram Barun (10) Jatram v. Kuverbai (11) 
Manoher v. Lakhrsiram (12) are all based on the contrary assump- 
tion that a trust for a religious purpose is not invalid because 
the image to be established is not in existence at the time of the 
death of the testator, and I may add that this latter view 
undoubtedly represents what was regarded as the law from the 
time of the decision of the Judicial Committee in 1829 down 
to 1897. These decisions appear to me to be consistent with 
thetrue rule of Hindu Law as deducible from the authorities 
I have already examined. It is, however, I think, possible to 
show that the view indicated above, not only represents the 
true rule of Hindu Law, but is consistent with the rules of 
English Law in similar matters. 

Under the English Law it is well-settled that a gift for the 
advancement of religion in general terms, as for instance, a gift 
to be employed “in the service of our Lord and Master” or "for, 
the worship of God" are valid. In support of this proposition: 
reference may be made to the decisions in Zn re Daring (13) 
and Attorney General v. Pearson (14). In the former of these cases 


reference is made to the decision of Lord Manners in Pbmers-. 
(1) (1908) 80. L. J 489, 12 O. W. N, 808, (4) (1822) 1 Knapp. 245,10 E. B, 802, 


(3) (1880) 7 O. LR. 278, (5) (1886) I. L. R, 14 Calc. 222. 


(8) (1843). Falton, 98. (6) (1808) 1 O. L. J. 66, 9 0. W, N:538. 


(T) (1807) LL B, 25 Calo, 112, and on appeal, (1906) 8 O. L. J. 606. 
(8) (1879) L L. R. 6 Gale, 488, L, R. 6 I, A. 182, 5 0, L, B, 298, 

(9) (1882) I. L. R, 8 Oslo, 788, 11 O. L. B 870. : 

(10) (1904) I, L. B.t81 Oule..895, BO. W, N. 653, 

(11) (1885) 1. L B. 9 Bom, 401. (18) (1896; 1 Oh. 50. 

(12) (1887) 1, L, B, 12 Bom, 267, (14) (1817, 8 Mer, 858 (409), 


THE CALOUTTA LAW JOURNAIA [Vor. X. 


court v. Powerscourt (1) the decision in which was followed in 
Felan v. Russell (a). Inthe second case Lord Eldon observed 
that if lands or money were given in such a way as would be 
legal notwithstanding the statutes concerning disposition of 
charitable uses, for the purpose of building a church or a house 
or otherwise for the maintaining and propagating the worship 
of God and if there were nothing more precise in the case, 
the Court of Chancery would execute such a trust by making a 
provision for maintaining and propagating the established religion 
ofthe country. This isin agreement with the view previously 
indicated by the Lord Chancellor in Milis v. Farmer (3), namely 
thatitis quite impossible to maintain the proposition that a 
gift to charity is to be construed as a legacy to an ordinary 
legatee who must be sufficiently pointed out and described. "The 
case before us in which no question of indefiniteness can possibly 
arise, consequently occupies a much stronger position. 

It is further clear that under the English Law a valid gift 
may be made to a charity not in esse at the time but to come 
into existence at some uncertain time in the future, provided 
there is no gift of the property, in the first instance, for the 
benefit of any private corporation or person or perpetuity in a 
prior taker. One ofthe most recent decisions on the subject 
is that of Wallis v. Solicitor General for New Zealand (4) which 
was heard on appeal by the Judicial Committee from New Zealand. 
In that case certain Maori chiefs had in 1848 given 500 acres 
of land to the Bishop of Newzealand for a College to be erected 
thereon for the general purpose of promoting religion. Up to 
1898 no College had been erected and it was found that the 
land had in course of time become an unsuitable site while the 
accumulation of its rent had amounted to a considerable sum. 
It was ruled that there was an express gift of land and money 
for charitable purposes, and that such a gift was not invalidated 
by the fact that the particular application directed could not 
immediately take effect or would not of necessity take effect 
within any defined limit of time and might never take effect 
at all. It was further held that the doctrine of cypres was 
applicable. Lord Macnaghten in his judgment relied in support 
of this proposition upon the decision of Lord Selborne in 
Chamberlayne v. Brockett (5). This however is only one of many 

(1) (1824) 1 Molloy 616. (8) (1849) 4 Ir, Eq. Rep. 701, ` 


(8) (1815) 19 Ves. 483, (480), 1 Mer. 55. 84 E. R. 595. 
(4) (1908) App. Cas, 178 (5) (1873) L. B. 8 Ch. App. 206. 
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instances in which the English Courts have affirmed this doctrine, 
and the cases where charitable gifts to non-existent corporations 
or societies have been sustained are really numerous. The 
leading case on the subject is that of the Downing College 
reported under the name of Attorney-General v. Downing (1) 
and under the name of Attorney-General y. Bowyer (2). Other 
cases in which tbe same rule has been affirmed are those of 
Attorney-General v. Bishop of Chester (3) Loscombe v. Wintring- 
ham (4) Attorney-General v. Craven (5) Martin v. Maugham (6) 
Henshaw v. Atkinson (7) In re Clergy Society (8) In re Maguire (9) 
Smelt wv. Herbert (10). The Supreme Court of the United 
States has on several occasions affirmed the same doctrine after 
an elaborate review of the English decisions on the subject. 
Jnglis v. Satlors Snug Harbour (11) Trustees v. State (12) Ould 
v. Washington Hospital (13) Russell v. Allen (14) Vones v. Haber- 
sham (15). In the third and fourth of these cases many of the 
decisions in England to which we have referred are minutely 
examined, and the rule is laid down that a gift for charitable 
uses is valid even though it is in favour of a non-existent corpo- 
ration or society. I refer to these English and American 
decisions, not as authorities in any way binding upon this Court 
but solely to illustrate the position that the conclusion at which 
we arrive upon a strict interpretation of the texts of Hindu 
Law is consonant with the principles which have been adopted 
independently in other systems of Jurisprudence. We cannot 
overlook the fact that, as pointed out in the case of Zrthumdas 


v. Haridas (16), their Lordships of the Judicial Committee when. 


called upon to decide an analogous question in Aunchordas v. 
Farbatbai (17) placed considerable reliance upon the decisions 
of the English Courtsin similar matters, although in that parti- 
cular instance there is room for doubt whether the actual decision 
was, in view of the texts to which attention was invited 

(1) (1766) 3 Amb. 550, 571, Wilmot 1, Dick. 414, 37 E, B. 858, 368, 

(3) (1798) 8 Ves. Jun. 714, 30 E. R. 1285, (1800) 5 Ves, Jun. 800; 81 E, B. 
598 ; (1808) 8 Ves. 350 ; 83 B. B, 359. 


(8) (1785) 1 Brown O. C. 444. (9) (1870) L. B, 9 Hq. 683. 

(4) (1850) 18 Boay. 87; 5] E. B. 84. (10) (1872) L. R. 7 Oh. App, 28 
(5) (1856) 21 Beav. 802 ; 62 E. R. 910. (11) (1880) 8 Peters 99 (114). 
(6) (1844) 14 Bim 980; 60 E. B. 848. (13) (1853) 14 Howard 274. 

(7) (1818) 3 Madd. 806; 56 E. B. 5T7. (18) (1817) 85 U. B. 818. 

(8) (1856) 2 K & J. 615, 00 BR. 938. (14) (1883) 107 U, B. 168. 


(15) (1852) 107 U, 8. 191. 
(16) (1907) I. L. R. 81 Bom, 58$; 9 Bom. L. B 560. | 
(17) (1809) L b, B 33 Bom. 735, L- R. 96 I. A. 71; 80. W. N. 841. 
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by Sir Subrahmania Ayyar in Parthasarthy v. Theruvengada (1) 


quite in harmony with the true doctrine of Hindu Juris- 
prudence. : 

To sum up : 

(1) The view that no valid dedication of property can be 
made by a will to a deity the image of which is not in existence 
at the time of the death of the testator, is based upon a double 
fiction, namely, frst, that a Hindu deity is for all purposes a 
juridical person, and ‘secondly, that a dedication to the deity 
has the same characteristics and is subject to the same restric- 
tions as a gift to a human being. The first of these propositions 
is too broadly stated and the second is inconsistent with the 
first principles of Hindu Jurisprudence. 

II. The Hindu Law recognises dedications for the establish- 
ment of the image of a deity and for the maintenance and 
worship thereof. The property so dedicated to a pious purpose 
is placed extra commercium and is entitled to special protection at 
the hands of the Sovereign whose duty it is to intervene to prevent 
fraud and wastein dealing with religious endowments, [Manohar 
v. Lakhimram (2) affirmed in appeal by the Judicial Committee 
in Chotalal v. Manohor (3)). It is immaterial that the image of 
the deity has not been established before the death of the 
testator or is periodically set up and destroyed in the course of 
the year. 

On these grounds I agree with the learned Chief Justice: 
that both the questions referred to the Full Bench ought to be 
answered in the negative. 

Coxe J.—1 agree with the learned Chief Justice. 

Chatterjee J.—The testator Umes Chandra Lahiri died on 
the 28th June 1890 after having made a will on the 26th of June 
1890, Amongst other matters the will provided, “All my 
properties shall be placed in the hands of Baboos so and so “as 
trustees." They were to give certain annuities, to defray the 
expenses of certain named relatives, to pay Rs. 10 per annum 
to his Guru Hari Nath Bhattacharjee and Rs. § to his Purohit 
Siris Chandra. Chakrabarty, to defray the cost of the worship of 
the family Thacoors. It also directed that “they shall spend the 
surplus income which may be left, in the Sheba and worship of 
Kali, after establishing the image of the Kali, after the naníe of 


my mother s.e. in the name of Iswar Anandamoyi Kali” “I - 


A) (1907) LL. R. 80 Mad. 840. ^ - (3) I. 
6) (1809) L L- B 94 Bom. 50; 40. W. Ñ. 38. 
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further provide that if for any reason, the image of Iswar Kali 
Debi is not established and if the income of my properties is not 
used for her sheba and worship, then my Gurudeb and his sons, 
grandsons &c.,in succession, shall get my Rangpur properties 
and possess the same in absolute right from generation to genera- 
tion with right to sell &c." 

In accordance with the above direction the executors 
established and consecrated in the month of October or Novem- 
ber 1894 an image of the Goddess made of eatth and later on in 


the year 1894 replaced the same by one made of stone and had 
a temple built for its location. They thus carried out the direc- 


tion in the will and the worship has ever since been carried on. 
On the 4th of July 1904 the plaintiffs who are the sons of the 
Guru of the testator brought.the present suit for the construc- 
tion of the will, for a declaration that the trust for the establish- 
ment and consecration of the image of the Goddess Kali and 
her worship was void, for possession of the Rangpore properties 


and for an account and mesne profits. The court of first instance’ 


held that the bequest in favour of the Goddess Kali was valid 
and dismissed the suit. On appeal by the plaintiffs the Division 
Bench disagreeing with the case of Upendra Lal Boralw. Hem 
Chandra Boral(1) dnd some later cases which followed the same, 
referred the following questions for the decision of the Full 
Bench. 

— (1) Does the principle of Hindu Law which invalidates a 
gift other than to a sentient being capable of accepting it, apply 
to a bequest to trustees for the establishment of an image and 
the worship of. a Hindu deity after the testator’s death and: make 
such a bequest void? — 

(2) Whether the cases of Upsudra Lal Boral v. Hem 
Chandra Boral (1); Royomoyee Dassee v. Troylukho Mokiney 
Dasses (4) and Nagendra Nandini Dasses v. Benoy Krishna 
Deb (3) have been correctly. decided, so far as they lay down 
the proposition that a gift to a Hindu Deity whose image is to be 
established and consecrated in future is void ? 

The cases mentioned in the order of reference are 
all more or less based on the decision of the Privy Council 
in the great Tagore cases (4). The said-case was in respect 
toa gift to a human being and was based on a passage in 


(1) (1897) LL. B. 95 Calo, 406 — (8) (1903) 1, L, R, 30 Calo. 591, | 


(3) (1901) L L, R. 20 Oalc. 280, (t) (1813) 9 B. L. B. 877, 18 W. R. 859, ` 
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the Dayabhaga, Chapter 1, paragraph 21 which is to the following 
effect : i 

NI we Wier GAMAN Xr qeaerca | wey [AC arate 
Serin x fate mrad ate WT uen Ww wf | 

"'The right of one may consistently arise from the act of 
another, for an express passage of law is authority for it: and 
that is actually seen in the world, since in the case of donation, 
the donee’s right te the thing arises from the act of the giver ; 
namely from his relinquishment in favour of the donee who is 
a sentient person," Colebrooke’s translation. 

The next paras 22 and 23 go on to say that the title 
of the donee accrues before the acceptance and paragraph 24 
says tbat the acceptance makes the title which has already 
accrued capable of full enjoyment, thus differing from the 
Mitakshara which holds that title does not accrue before 
acceptance. The author is here incidentally dealing with the 
meaning of the word gift and does not make any further 
reference to the subject. Of the commentators on the Daya- 
bhaga, Sreenath says mW qe San fatty ut wet ow art Tarik 
yaratar mafa : 

“The word sentient is spoken of, of some particular sentient 
being and the definition of gift is not wide enough to include 
jaga (or gift in favour of a deity) or the worship of a cow &c. 
(to which things are given). Achyutananda says wrata vatq gat 
Wali wane sry Aaf p simple wr or relinquishment would 
be wide enough to include the dedication of the sacred 
bull &c. and therefore the word sentient isused. Srikrishna 
Tarkalankar also says ma wata wer walfewary ufum em "TN . 
Suatenft—as in the dedication of the sacred bull no title to 
the same accrues to any one, the word #yaga or relinquishment is 
spoken of in reference to a sentient being. 

All these commentators therefore understand the definition 
as limited to secular gifts as contradistinguished from gifts of the 
nature of faga which isa technical word meaning werte wur 
or relinquishment of property intended for a deity or other 
religious dedication such as that of the sacred bull at a Sradh. 
The subject of Dana or gift however is dealt with in some detail 
by Narada in the chapter on the subtraction of gifts, and in 
making a sub-division he says: “In civil affairs the law of gift 
is fourfold ; (1) what may be given, (2) what may not be given, 
(3) what is given or a valid gift, (4) what is not given or invalid 
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gifts, Colebrooke’s Dig, Vol. i, page 401: in commenting on 
the above Jagannath Tarkapanchanan says :—‘the rule to be 
established that gifts made by a man afflicted with disease and 
the like are void, regards civil gifts, not donations for a religious 
purpose, This title of law does not extend to a gift made for a 
religious purpose: the donation is valid if it be made by the 
owner of the thing.” Jagannath then quotes the text of ratan 
Katyayana : 
genres aed fa wey Waa eem | Ta up MSA Uae. d 

"What a man has promised in health or in sickness for a 
religious purpose must be given: andif he die without giving 
it, his son shall doubtless be compelled to deliver it." 

The same text is quoted with approval by the Vivada Rat- 
nakar; see page 136, Bibliotheca Indica series, where the author 
in commenting upon another tert of Katyayana as to invalid 
gifts says wera ad we arate 5.6, "gift by a person affected 
with disease (being invalid) must apply to gifts other than those 
made for a religious purpose." Raghunandan in his fime 
(Shuddi Tatwa) quotes the same text of Katyayana and says 
“yau gg uma apusi. wadat emu” in the 
same way the inclusion of a gift by a dying person among 
invalid gifts has reference to gifts made for other than religious 
purposes. See also Vyavastha Darpan ard Edition—Vyavastha 
713 page 623 and the autherities quoted. 

It appears that the word ety or gift when spoken of in 
respect of the deity is used in a «Tq or wra secondary or figura- 
tive sense. The Sraddhabibeka of Soolapani says «rigata aar 
wur aay ate wR ate awe Tika eraa tar: | The use 
of the word ym or gift in respect of a gift to the sun and other 
gods, is secondary or figurative and intended to signify by 
analogy the giving of the fee in either case. Srikrishna Tarka- 
lankar the great commentator of the Dayabhaga in his com- 
mentary on the above passage says wet ate aarti are gud 
weary, ew wits wama &c. "Here also the use of the word in its 
primary sense is impossible as there is no sense of one’s own 
ownership " (like that of the donee in a secular gift). 

Medhatithi, the great commentator of Manu, in commenting 
upon the word Devaswam (God-property) in Manu Chapter XI 
Sec. 25, says Wüwrwefüsg arate faart wt suaque age: que wants 
gada Tanta wwe xf uer wea wt (aga we auren rarer- 
atsa? ' Property that is relinquished in favour of Gods for sacrifices 
jn their honour is called God-property, by reason of the impossi- 
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bility: of the application to (Gods of the ordinary) relation of 
owner and thing owned. For the Gods do not use the property 
according to their pleasure nor do we see them exerting for the 
protection of the same : " 


Again ng myday feret vfu wie Ora qut, ete WANA mati: 


wre? wt] wu atak Rra we} frat, nafig, armi ata 


fama nique wae: x Tare nate ufu spe g- 
dard Rani fert rrr Faroe: | WWW w www af Www CAT 


Mf Éve wag a ef urs eran p frr raton ewe ffr 


fire fein 

“Tt cannot be argued that in popular view (property relating 
to the four-armed or the like wage of God) is called '" God- 
property" and it is proper to put the popular meaning on words 
occurring in the Shastras, It would be so if the term God- 
property acquired notoriety (in that sense) as a single undivided 
word: but by reason of the notorious meaning of the component 
„parts of the word namely God and property, the meaning of the 
whole, that is, God's property is God-property is preferable. Nor 
is there any evidence for inferring another passage for the pur- 
pose of supporting the proposed meaning. The assumption that 
the four-armed andthe like have the status of God in the primary 
sense is removed by the very use of the term tmage. Nor can 
it be argued that although there is no God in the primary sense 
in such cases, still let such property be God-property by usage. 
Be it so, but there cannot be the relation of owner and thing 
owned. The use of the term property (as God's) may be recon- 
ciled in the manner stated This is discussed in the second 
chapter of the Mimansa of Jaimini"  Kulluka Bhatta in his 
commentary on the same word says ufaarfe Swwrk gagé at fae 
“the property dedicated for the tages and other deities is called 
Devaswam." It would appear sufficiently clear from the above 
authorities that the definition of gift referred to by the Daya- 
bhaga, chapter 1I, section 21 is a secular gift and not a gift for a 
religious purpose. This disposes of the applicability .of the 
Tagore case (1) and also the case of Bat Mats Vaku vw. Bai 
Mamubat (2), which latter case may be further distinguished as 
being governed by the Mitakshara Law. | 


(1) (1873) 9 B. L. R. 373 
(3) (1897) I, L, R. 31 Bom, 709 ; L, R, 24 I. A. 98, 


* 
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Even if we were to apply the definition as given in the above 
tert of the Dayabhaga to such a gift it would seem absurd to gay 
that a deity is not a sentient being. If the deity exists and it 
manifests itself in the image upon the invocation of the worsbip- 
per with certain mantras it cannot be said to be an insentient 
being. Ifitanswersto the tenme thre "come here" "stay 
here" of the votary it cannot be said ta be insentient. The text 


Tuma at fada P f 

wurgwret stati 

KANGA aT - t 2A 
wy re uae o 


"Hor the use or benefit of the votary Brahman or God 
although only existing in spirit and without a second, having no 
attribute and no body, assumes forms." . 

Sastri’s Hindu Law page 420 shéws the Hindu idea 
of the forms attributed to God for the convenience -of 
worships: a particular image may be insentient until con. 
secrated but the deity is not. If the image is broken or 
lost, another may be substituted in its place and when 
so substituted. it is not a new personality but the 
same deity, and properties previously vested in the 
lost or mutilated Thacoor become vested in the substituted 
Thacoor. A Hindu does not worship the “idol” or the material 
body made of clay or gold or other substance, as a mere_ glance 
at the mantras and prayers will shew. They worship the eternal 
spirit of the deity or certain attributes of. the. same in à 
suggestive form which is used for the convenience of contempla- 
tion asa mere symbol or emblem. It is the incantation of the 
mantras peculiar to a particular deity that causes the manifesta- 
tion or presence of the deity, or according to some, the gratifica- 
tion of the deity. According to either view, it is the relinquish- 
ment of property in the name of the deity for securing its 
gratification that completes the s and such relinquishments 
are valid according to Hindu Law, even if made by a dying man. 
It may .be true that the illiterate Hindu thinks of the conse- 
crated. symbol as the deity and has not any clear idea of the 
particular attribute of the God-head that is worshipped in a 
particular form, but it cannot be said with any approach to truth 
that the great Rishis and their commentators who declared the 
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Hindu Law had such a gross idea of the divinity they 
worshipped. In this view of the case also, the text of the 
Dayabhaga relied on in the Tagore case cannot invalidate the 
gift in favour of a deity whose image is consecrated after the 
death of the donor. 

Then again their Lordships of the Judicial Éontmittes: in 
the Tagore case, say that the object of the donation must be in 
existence at least in contemplation of law and as an instance the 
case of an adopted son is mentioned as by a fiction of law he is 
supposed to have been conceived during the life-time of the 
adoptive father. It is contended that Anandamoyi Kali was not 
in existence during the life-time of the testator although the 
Goddess Kali was, is, and always will be in existence. Suppose a 
Hindu gives permission to his wife to adopt a son after his death 
and to name him by a particular name Ram or Syam or Gopal. 
It cannot be contended with any semblance of reason that a son 
adopted by the widow and named as directed by the adoptive 
father would not be validly adopted because a son of that parti- 
cular name could not be supposed to have been conceived by 
relation back to the lifetime of the father. It is not necessary 
to apply the same analogy in the case of a deity as the reasons 
herein before enumerated will show, but if it were necessary 
there would be no difficulty to the Hindu lawyer to call it in 
aid in favour of the gift. 

I have stated above that in the case of a gift to a God, the 
relation of an owner to the thing owned in its primary sense is 
considered to be wanting; who then is the owner of the property ? 
In a secondary sense no doubt the deity is the owner but the 
Sastras lay down. 


ga fatik wremfir 
ae tarfa alaa 
MEA: WDEN TUT carer (naga; waz | 


“Gifts are to be given to the deity and the fee for the 
acceptance of the gift also is to be given to the deity, but all 
these are to be (ultimately) given to a Brahman, otherwise the 
gift would be useless." 

Matsya Sooktam quoted by Raghunandan in his Gocdhitstws: 

Every gift therefore in favour of a deity is a gift for the 
ultimate benefit of a Brahman or Brahmans and may therefore 
be looked upon as a charitable gift. It was held by Sir Raymond 
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"West in the case of Monohar Ganesh Tamlukar v. Lakhmiram 
Gobindram (1) that a trust for a Hindu God and temple was 
created for public charitable purposes. The God and temple 
in that case was a public one and the trust was therefore 
considered to be a public one. There is no reason why the gift 
in this case which is expressly vested in trustees for the purpose 
of building a private temple and setting up a private 
deity should not be considered a private charitable trust—charit- 
able, I say, because the ultimate benefit must come to the pujaris 
and sebaks, “It is only in an ideal sense tlfat property can be 
said to belong to an idol; and the possession and management 
of it must, in the nature of things, be entrusted to some person 
as Shebait or manager" Prosanno Kumari Debya v. Golad 
Chand (2). And this carries with it the right to bring whatever 
suits are necessary for the protection of the property ; every such 
right of suit is vested in the shebait, not in the idol” Maharaja 
Fagadindra Nath Roy Bahadur v. Rant Hemanta Kumari 
Devi (3). Again bequests for the performance of the periodical 
puja of Durga, Kali &c, or for the celebration of the periodical 
festivals called Dole-jatra, Rasjatras &c. have been from very old 
times given effect to by our Courts. Instances will be found in 
the following cases, A'amtonoo Mullick v. Ram Gopaul Mullick (4) 
Ashutosh Dutt v. Doorga Churn Chatterjee (5) Hemangint Dast 
v. Nobtn Chandra Ghose (6); Gokool Nath Guha v. Issur Lochan 
Roy (7) Bhuggobutty Prosonna Sen v. Gooroo Prosanna Sen (8) 
Bisseswar Prosanno Sen v. Bhagabatt Prossanua Sen (9) Profulla 
Chandra Mullick v. Fogendra Nath Sreemony (10) Varram Nar- 
roujt v. Kuverbat (11) and Manohar v. Lakhmstram (12). If a giftin 
favour of a deity whose image has to be prepared and destroyed 
periodically is valid, I do not see any reason why a gift in favour 
of a deity whose image is to be prepared once for all, except 
for any reason for reconstruction coming to pass, should be 
invalid. 

In the present case again the testator does not expressly 
make a gift to Kali or Anandamoyi Kali. He only vests his 
properties in certain trustees who are to employ the surplus 


(1) (1887) I. L. E. 12 Bom. 247 (288). (D) (1880) I. L. B, 14 Calo. 332. 


(3) (1875) O, B 3 I. A. 145 (152., (8) (1897) I L. R. 25 Oalo. 112. 

(8) (1001) L B, 81 I. A. 208 (310). (9) (1006) 8 O, L. J. 600. 

(4) (1829) 1 Knapp, 245. (10) (1905) 10. L. J. 605, 9 O, W, N, 525. 
(5) (1870) I. L R. 5 (alo, 488 (11) (1885) I. L. B, 9 Bom, 491. 


(6) (1882) L-L. R 8 Calo. 788. (12) (1887) L L. B. 13 Bom. Mf. 
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income of his properties in a certain way by spending the sum ‘ 
in the' establishment, Seba and Pooja of the Goddess Kali under 
the name and style of Iswar Anandamoyi Kali. I do not see 
how the rules of gift to a deity, even-if they were not as I have 
stated above, can invalidate the bequest in this case. For the 
reasons: stated above I would answer both the questions referred 
in the negative. 

Per curtum—The order of the Court accordingly is that the 
case be returned to the Division Bench to decide the matter in 
accordance with thesopinion we have expressed. 

A. T, BL. 
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Before Mr. Fustice Mookeryee and Mr. Fustice Vincent. 
|... MONMOTHO NATH MITTER AND OTHERS 


vU, 


RAKHAL CHANDRA TEWARY AND OTHERS.” ~- 


Deores for reni—Assignes, representatives of, if competent to oarry on sesoution 
procssdinga—Ewooution proosodingz, initiated by original &oorot-holdars — 
Conveyance authorising tho asrigmoe to carry on all omecution procecdings, 
effect 'of—Oosla af Olvil Procedure (Act V qf 1908) Order 22, Rule 19— 
Roprasentatices of assignee, if competent to prefer appeal against order 
made in onecoullon prooeodings— Fresh procecdings, initiation by representa- 
tices, if necessary —Code of Civil Procedure ( Act XIV af 1888) Beo. 838— 
Limitation Aot (XV af 1877), Seo, 9 — Lisüitation—Bengal Tenancy Act 
(VILI of 1885), Soo. 148 (h)—Landlord s interest, casting qf, in the assigmoe. 

On the death of an execution creditor or of a judgment-debtor the.pro- 
ceedings do not lapas, and the provisions relating to substitution upon the 
death, marriage or insolvency of parties do not apply to proceedings in ereou- 
tion between the decree-holder and the judgment-debtor. 

During the pendency of an appeal in execution. proceedings on the death of 
the appellant, it ıs open to his legal representatives to apply for leave to 
prosecute the-appeal. l 

- Gulab Das v. Lakshman Narhar (1), Hira Chand v. Kasur Chand (9), 
Stowell v. AjudMa (8) and Abid-un-nissa v. Amir-wn-nissa (4) referred to, 

* Appesis from Appellate Ordars Nos 118, 146, 147 and 278 of 1008, against 


the order of E. P. Ohapman, Esq. District Judge, dated oe 
confirming that of Babu B. K. Ghosh, Munsiff, $4 Pergunnaa. ai 


(1) (1879) I L, B, 8 Bom. 321. (8) (1881; I. L. R, 6 AIL 855. : - 
3) (1803) L L, R. 18 Bom 344 (4) (18790) I. L, R. 2 Oalc, 827 ; L R. 4 I. A, 66, 
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: There is no provision in the Code of Olvil Procedure (Act ATV of 1383) 
which renders necessary the actual substitution of the name of an assignee or 
legal representatives for the validity of the proceedings in execution ; all that 
section 182 provides is that tho assignee should apply for execution of the decree 
and that his name should be brought on the record, 

Syed Nadir v. Poaroo- (1), Balkishoon v. Mahomed Tasan (2), Shana 
Puido v. Nabin Ohwaser (8), Javermal v. Umaji (4) and Jogendra Chandra 
Roy v, Shamadas (5) referred to, 

Section 432 of the Limitation Act (XV of 1877) applies only to suits and 
does not govern execution proceedings, 

Abdul Rahaman v. Amir Ali (0) distinguished and explained, 

Bection 1484) does not speak of the assignor's interest but of the landlord's 
interest. 

By the purchase at a mle in exeoution of a decreo for rent due on a patni 
and by the snbsequent service of notice under section 167 of the Bengal Tenancy 
Act, tho purchaser supersedes the rights of both the putnidar and durputnidar 
and becomes entitled to realize rent directly from the tenants and ere their 
landlords and ıt cannot be maintained that tho landlord’s interest has not 
become rested in the purchaser, 

Inoa&rka Nath Bàn v. Poari Mohan Son (7) explained and distinguished 

When a landlord obtains a decree for rent and applies for execution of 
that decrees and during the pendency of the execution proceedings the interest 
of the landlord, by operation of law, vesta in the superior landlord who thereby 
becomes the direct landlord of the tenants, and the interest of the landlord in 
the deoree for rent is transferred to the superior landlord who 1s authorized to 
ogrry on the execution already initiated, in the nama of either the asmignor or 
the assignee, section 148 (^) docs not deber the superior landlord from executing 
the decree for rent in the same manner as the landlord decree-holder might 
have done. 

Manuratian Nath v. Hari Nath Das (5), Sachi Kumar Mirbahar v. Sitanath 
Bansrjes (0) and Khetra Pal Singh v, Xriiarthamoyi Dasi (10) referred to. 

The Gourt is bound to allow execution at the instanco of the recorded 
decree-holder unless intimation has been given in the regular way presoribed by 
law for the admission of another person who obtains leare to carry on execution 
as An assignoe, : 

Khetter Mohan v. Ishur Ohuador (11) and Jatoda Deys v. Kurtibash Das (13) 
referred to. 

The Oourt may, however, if satisfled that the deoree has really been 


(1) (1878) 19 W. R. 355. (8) (1873) 15 W. B. 288. 
(9) (1873) 4 All. H, O, B, 90. (4) (1884) L.L. B. 9 Bom, 179, 
(5) (1909) I. L R. 36 Calo. 548 ; 9 O, L. J. 271. 
(6) (1007) L L. R. 84 Calo, 612; 6 O. L. J, 486, 
(7) (1896) 1 0. W. N. 694. ' 
(8) (1904) 1 O. L. J. 500 (506). 
(9) (1908) 7 O. L. J 435. 
(10) (1006) I. L. B. 88 Calo, 568 ; 3 O. L. J. 470, 
(11) (1869) 1I W B. S71. 
(13) (1801) I. L, B. 18 Galo, 689. 
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assigned, direot that the proceeds realised are not to be taken out by thé 
recorded decres-holder but retained for the benefit of the assignee, 
Appeal by representatives of the assignee of the deoree-holder. 
Application for execution. 


The facts of the case appear from the judgment. 

Dr. Rash Behary Ghose and Babus Mahendra Nath Roy, 
Surendra Nath Guha and Susil Madhab Mullick for the 
Appellants. 

The Respondent in person. 


APPEAL No. 118. 
The judgment of the Court was delivered by 


Mookerjee J.—The substantial question of.law raised in 
this appeal is, whether it is competent to the appellants, who 
are representatives of an assignee of a decree for rent, to carry 
on proceedings in execution of the decree initiated by the original 
decree-holder. It appears that one Nobin Chandra Ghose held 
under Jagat Tarini Dasi a putni which had been created on 
the 3rd May 1874 ; on the 28th May 1895 Nobin'Chandra created 
a durputni in favour of Kishori Lal Ghose. The latter obtained 
a decree for rent against the respondents on the 26th January 
I903 and applied for execution thereof on the 26th January 
1906. Meanwhile the putnidar had defaulted to pay rent to the 
Zamindar who sued him, obtained a decree and in proceedings 
in execution thereof purchased the putni on the 15th August 
1906. Subsequently on the 23rd December 1906 the Zamindar 
Jagat Tarini Dasi, the auction-purchaser of the putni, served 
a notice upon the durputnidar under section 167 of the Bengal 
Tenancy Act and annulled his encumbrance. On the 23rd 
January 1907 Kishori Lal executed a conveyance in favour of 
Jagut Tarini in respect of all arrears of rent realisable from the 
tenants as also of all decrees for rent obtained against them. 
The conveyance further authorised the purchaser to carry on 
all execution proceedings pending at the time and the transferor 
also covenanted that he would join in all applications for 
execution and if necessary consent to be made party defendant. 
On the 4th February 1907 Jagat Tarini applied to the Court 
of first instance where the execution proceedings instituted by 
Kishori Lal were still pending, for leave to proceed with execution. 
The judgment debtors raised various objections to which effect 
was given by the Court. An appeal was then preferred to the 
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District Judge who affirmed the order of dismissal of the 
application for execution. Jagat Tarini ‘thereupon preferred 
the present appeal and upon her death during the pendency 
of the appeal, her legal representatives, now appellants before 
this Court, were brought on the record, 

On behalf of the respondents, a preliminary objection has 
been taken to the hearing of the appeal on the ground that 
as the appeal is directed against an order made in the course of 
execution proceedings, upon the death ofthe applicant, her 
legal representatives are not entitled to prosecute the appeal, 
and in support of this proposition, reliance has been placed 
upon Order 22 Rule 13 of the Code of 1908. This preliminary 
objection is of a somewhat novel character and would not be 
worthy of serious consideration but for the insistence with 
which it has been pressed. The Rule to which reference is 
made provides that nothing in Rules 3, 4 and 8 of Order 2a shall 
apply to proceedings in execution of a decree or order. It has 
been seriously contended that this indicates that upon the death 


of an applicant for execution of decree, his legal representatives . 


are not entitled to carry on the proceedings, and that their only 
remedy is to initiate a fresh proceeding. though in the latter 
event they may be successfully met by a plea of limitation’ “on 
the part of the judgment-debtor. In our opinion, the Rule does 
not lend the remotest support tothe contention of the respondent. 
Rules 3, 4 and 5 of Ordér 22 provide for the procedure to be 
followed in case of death of one of several plaintiffs or of the 
sole plaintiff or of one of several defendants or of the sole defendant 
during the pendency ofa suit. Rule 12 then provides that this 
procedure shall not apply to proceedings in execution of a decree 
Or order, It is difficult to appreciate how from this the inference 
can be legitimately drawn that Rule 12 indicates that upon 
the death of an execution creditor or of a judgment-debtor the 
proceedings lapse. Rule 12 in substance gives legislative sanction 
to the fairly well-settled doctrine under the old Code that the 
provisions of the chapter relating to substitution upon the death, 
marriage or insolvency of parties, do not apply to proceedings 
in execution between the decree-holder and the judgment- 
debtor. To take one illustration, under the Code of 1882 it bad 
been ruled in the cases of Gulab Das v.. Lakshman.Nurkur (1) 
Hirachand v, Kasturchand (2) Stowell v. Ajudhta (3) and 


(1) (1878) I, L. B. 8 Bom 921. (3) (1898) I L, B. 18 Bom. 224, 
(8) (1884) I, L. B. 6 All 365. 
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Abidunnissa v. Amirunnissa (1) that neither section 102 of Act VIII 
of 1859 nor section 365 of Act XIV of 1882 was applicablé to 
proceedings in execution of decrees. - In the first of these cases, 
it was expressly ruled that the provision of the Limitation Aot 
which governs an application by a person claiming to be the 
legal representatives of a deceased plaintiff in a suit, does not 
apply to the representatives of a deceased judgment-creditor 
claiming permission to continue execution proceedings /Cofn- 
menced by him, because the Code does not providé that an 
application for execution shall like suits .abate by the, 
death of the judgment-creditor. There was some difference 
of judicial opinion, however, on the .subject in the case 
of Dulari v. Mohan Stngh (a), and this controversy has now 
been set at rest by the Legislature by Order 22 Rule 12 of 
the new Code. We must consequently hold that upon the death 
of the appellant during the pendency of the appeal it was open 
to her legal representatives to apply for leave to prosecute the 
appeal,and, that the order in their favour in this behalf was 
rightly made. The preliminary objection must therefore 
be overruled. : 

In support of the appeal, three grounds have been urged 
against the decision of the learned District Judge, namely, 
first, that it was not necessary for the assignee to make a fresh 


application for execution under section 232 of the Code of 


1882 ; secondly, that the application which was actually made by ih 


the assignee wds not barred by limitation under section 22 of 
the Limitation Act; and ¢Arrd/y, that notwithstanding the 
provisions of section r48(7) of the Bengal Tenancy Act, the 
assignee is entitled to execute the decree for rent under that Act, 

With reference to the first point taken on behalf of the 
appellant, it is necessary to mention that the learned District 
Judge has held that when a decree has been transferred by 
assignment in writing or by operation of law, from the decree- 
holder to another person, the transferee is bound under section 
232 to present a fresh application for execution, and that it is 
not competent to him to ask for leave to proceed with the 
execution previously initiated by the transferor and actually 
pending at the time. In our opinion, this view cannot be 
supported. As pointed out by this Court in the case of Jogendra 


(1) (1878) 1 L, B, 2 Oalo, 827 ; L. R 4 1. 4. 66 
(2). (1881) Į. L, R, 8 All, 750 
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`” Chandra Roy v. Sham Das (1), there is no provision in the Code 
which renders necessary the actual substitution of the name of 
an'assiguee or legal representative for the validity of the procee- 
dings in execution ; all that section 232 provides is that the 
assigaee should apply for execution of the decree and that his 
name should be brought on the record. This position is amply 
supported by the cases of Syud Nadir v. Praroo (3), Balkishoon 
v. Mahomed | Tasam (3), Shamapado ~. Nobin Chunder (4) 
and Yavermal v. Umaji (5). What, therefore, the assignee of the 
decree has to do is to apply for leave to the Court to execute the 
decree or to carry on the execution then pending at the instance 
of the assignor. This is also the practice which is followed in 
England under Order 42 Rule 23 of the Rules of the Supreme 
Court. We must consequently hold that it was competent 
to Jagat Tarini to apply to the execution Court, as she did, 
on the 4th February 1907 for leave to carry on the execution 
proceedings which had been commenced by Kishorilal on the 
26th January 1906. 'The first ground taken on behalf of the 
appellant must therefore prevail. 

As regards the second point urged on behalf of the gasak 
we find that the learned District Judge has held upon the authority. 
of the decision of the Full Bench m Abdul Rakaman v. Amir 
Ai (6) that the application of the 4th February 1907 is barred 
by limitation under section 22 of the Limitation Act. It is 
mainfest however that section 22 applies only to suits and 
does not govern execution proceedings. This by itself would be 
a sufficient answer to the contention of the respondent which 
found favour with the learned District Judge. But it may be 
further observed that the application was not, as in the case 
before the Full Bench, made under section 372 of the Code of 
1882, for, as we have already: pointed out, that section has no 
application to proceedings in execution. It is manifest therefore 
that the view taken by the Courts below cannot be supported, 
The second ground also urged on behalf of the appellant, tnust 
consequently prevail. 2 

The third ground taken on behalf of the appellant raises .a 
question of considerable importance, the solution of which. 
depends upon the construction of section 148/4) of the Bengal 

(1) (1001) L L. B. 88 Oalo. 543 ; 9 0. L. J. 271. | d 
(2) (1878) 19 W.R. 255, (4) (1878) 18 W. R. 288. 
(8) (1872) 4 AlL H. O. R. 90. -(5) (1884) I. L. B. 9 Bom. 178, ^— c ih 
(6) (1907) LL R. 84 Calo, 612 ; 5 O. L J. 486 | é 
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Tenancy Act. That section provides that notwithstanding l 
anything contained in section 232 of the Code of Civil Procedure, 
an application for execution of a decree for arrears of rent 
ebtained by a landlord shall not be made by an assignee of the 
decree, unless the landlord's interest in the land has become 
and is vested in him. The substantial question in controversy 
between the parties is, whether this provision of the law debars 
the appellants from proceeding with execution of the decree either 
as a decree for money or asa decree for rent. It has also H 
strenuously contended, however, on behalf of the respondent that 
the appellants are not entitled to execute the decree at all, because 
the landlord's interest in the land has not become and is not vested 
inthem. This view has been sought to be supported by a 
reference to section 167, subsections 1 and 3, of the Bengal 
Tenancy Act. That section provides the procedure to be 
followed by a purchaser at a sale for arrears of rent if he desires 
to annul ad encumbrance, and it is laid down that upon service 
ef the notice mentioned in the section, the encumbrance shall 
be deemed to beannulled. Stress has been laid upon the word 
'annulled' and it has been argued that the effect of the service 
of the notice under section 167 onthe 23rd December 1906 
was to annul, that is, to extinguish the interest of the 
durputnidar, so that it cannot be contended that the interest 
of the durputnidar as landlord -has vested in the superior 
landlord. In our ópinion, this contention, though apparently 
supported by aliteral construction of the section, is fallacious. 
Let us examine, for a moment, the effect of the sale of a tenure 
tn execution of a decree for arrears of rent which, under section 65, 
ma first charge thereon. Section 159 provides that what passes 
at the sale of the purchaser is the whole tenure, subject to pro- 
tected interests, but with power reserved to the purchaser to 
annul encumbrances. In other words, liberty is reserved to the 
purchaser to allow the encumbrancers to continue or not as he 
cheoses. When, therefore, he exercises his option against the 
encumbrancer, it must be taken that the entire tenure vests in 
him, Ifthis view is not taken we shall be driven to the position 
that one of the links in the chain of rights vanishes and yet the 
chain remains continuous. To take one illustration : suppose the 
the entire aggregate of rights in a certain parcel of land is 
vested in A as zemindar, B, as putnidar under him, C; asa 
durputnidar under B, and D as a’raiyat under C. A in execution 
Qf a decree for rent against B purchases the- putni and takes 
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it with liberty to annul the durputni of C, He follows the statu- 
tory procedure and by service of notice “annuls” the encum- 
brance of C. If we hold that the legal effect of this transaction 
is to destroy the right of C, what is the position? After his 
purchase, according to this view, A retains his original right, 
and acquires that of B, the interest of C vanishes so as not to 
enlarge the interest of either À or D, a position obviously in- 
consistent with first principles. It is more in harmony with them 
to hold that the effect.is to vest the rights of both Band C in A 
so that A is brought into direct contact with D who thereypon 
become liable to pay to A the same rent as he had previously 
paid to C ; in other words, as was suggested by the learned . vakil 
forthe appellant the grant by B in favour of C inderogatian of 
the interest of A no longer continues in operation. The right 
of C to interrupta portion of the rent payable by D vanishes 
while the right to collect rent from D directly vests in A. The 
distinction though somewhat refined is perfectly intelligible. The 
contrary view Would logically lend to the position that A could 
not get any rent at all—not from C, because his tenancy had 
been brought to an end, nor from D because the latter was bound 
to pay rent to C alone or his representative in interest. Let us 
now turn for a moment to section 148(4), and examine whether 
the landlord's interest in the land has become and is vested. in 
the assignee. It may be observed that the section does not speak 
of the assignor’s interest but of landlord's interest. There can 
be no room for controversy that in the events which have 
happened in-the case before us, the landlord's interest has 
become and is vested in the appellants, By their purchase at 
the sale in execution of the decree for rent due on the putni 
and by the subsequent service of notice under section 157 of the 
Bengal Tenancy Act, they have superseded the rights of both 
the putnidar-and durputnidar and have become entitled to realise 
rent directly from the defendants. Iftherefore they are now the 
landlords of the defendants, it can not be seriously maintained 
th atthe landlord's interest has not become vested in them. 
Reference was however made to the case of Dwarkanath Sen v. 
Peart Mohan Sen (1) as an authority in support of the contrary 
view, but that case is clearly distinguishable. There, after -an 
ijara had expired, the ijaradar sold to the superior - landlords-a 
decree forrent. It was ruled under those circumstances that. as 
3 ] oa 

(1) (1896) } 0. W, N. 694. 
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the ijara had expired, interest of the ijaradar did not vest in thé 
-landlords, It is not necessary for us to express any opinion as to 
the correctness of this decision because the determination of a 
lease for a term is obviously different in its legal consequences 
from a purchase of a permanent tenure like a putni and the 
annulment of a subordinate durputni created by the putnidar 
-in derogation of the rights of the zemindar. We must con- 


sequently hold that the appellants are the assignees of the decree 


for rent and that the landlord's interest in the land has also 
become and is vested in them. 

The next question which requires consideration 1s, whether 
under these circumstances the appellants are entitled to carry 
on the execution of the decree as a decree for rent or only as a 


:decree for money. Reliance has been placed by the respondents 


-upon the case of Dinonath Dey v. Golapmohini Dassi (1) in 


-support of the proposition that the appellants are entitled to 
-execyte the decree only as a decree for money. In that case, 


the question raised was, whether or not- a claim by an 
assignee of a judgment-debtor could be entertained under 
section 278, C, P. C, when it was preferred in proceeding 


_in execution of a decree for arrears of rent carried on at the 
-instance of an assignee of the decree who had also obtained an 


assignment of the landlord's interest in the land. The learned 
-Judges appear to have held that the assignee could not at all 
execute the decree till he had obtained an assignment of the 
landlord's interest in the land and that when he had obtained 
such an assignment, he would be entitled to execute the decree, 
-not as a decree for rent under chapter XIV of the Bengal 
Tenancy Act, but as a mere decree for money under the pro- 
visions of the Code of Civil Procedure. It is not necessary for us 
to express an opinion as to the correctness of that decision, and 
if the question arose in a case precisely similar to the one then 
before the Court, we should probably feel ourselves called upon 
to refer the matter for decision to a Full Bench, for as was pointed 
out in the case of Manuratian Nath v. Hari Nath Das (2), there 
is a conflict of judicial opinion upon the question of the true 
effect of section 148/4/. Such a reference however is rendered 
unnecessary in the present case which on its own special facts 
is distingnishable from all the other cases reviewed in the: 
judgment of this Court in the case last mentioned. In the case 
now before us, Kishorilal Ghose was the landlord when he 


(1) (1896) 10. W, N, 188. (3) (1904) L O. L. J, 500, 
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obtained the decree for rent,,and also when he applied for 
execution of that decree. During the pendency of the execution 
proceeding, the interest of the landlord, by operation of law, 
vested in the superior landlord who thereby became the direct 
landlord of the tenants defendants. Under these circumstances 
Kishorilal transferred his interest in the decree for rent to the 
superior landlord and authorised him to carry on the execution 
already initiated, in the name of either the assignor or the 
assignee. The zemindar, but for the intervention of the putni 
interest created by himself, would be prima facie entitled to 
collect rent directly from the raiyat ; when the putni interest as 
also the subordinate durputni, carved thereout, revert in him, 
there is no conceivable reason why he should not realise rent, 
whether current or in arrears, in the same manner as if the 
putni had never intervened. Under such circumstances, Sec. 148 
Cl. (4) does not, in our opinion, debar the superior landlord 
from executing the decree for rent in the same manner as 
Kishorilal might have done. The policy of the Legislator which 
underlies section 148 Cl. (4) was indicated in the case of 
Manuratian Nath v. Hart Nath Das (1), and if we bear that in 
mind, it becomes fairly obviousthat section 148(4) does not, 
in a case like the present, debar the landlord from executing 
the assigned decree as a decree for rent. Undoubtedly, the section 
does not explicitly state that when the landlord's interest has 
vested in the assignee of the decree, the decree can be executed 
only as a decree for money. The view we take is supported 
by the principle on which rests the decision of this Court in the 
cases of Sashi Kumar Mirbahar v. Shita Nath Banerjes (2) 
and Keira Pal Singh Roy v. Kritarihamoyi Dasi (3). The third 
ground taken on behalf of the appellants must consequently be 
decided in their favour. 

The result, therefore, is that these appeals must be allowed, 
the orders made by the Courts below discharged, and, execution 
directed to proceed at-the instance of the appellants on the basis 
‘of the application presented by Kishorilal Ghose on the 26th 
January 1906. 

The appellants are entitled to their costs throughout these 
proceedings. We assess the hearing fee in this Court at three 
gold mohurs. l 


(1) (1903) 1 O.L J. 500 at 506. (2) (1908). O. L. J. 495, 
(8) (1906) I. L. B. 83 Onlo. 668; 8 O. I. J, 470, 
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APPHALS NOS..146 AND I47. 


These appeals, it is conceded, will be governed by the above 
judgment. They will therefore be allowed with costs throughout 
and execution will proceed. 


APPEAL NO. 273. 


This appeal has been preferred on behalf of the judgment- 
debtor and is directed against an order of the District Judge by 
which he has allowed execution to proceed. In this case, the 
assignee Jagat Tarjni, did not apply for leave to carry on the 


. execution proceeding initiated by Kishorilal Gbose. Thereupon 


objection was taken by the judgment-debtor that as Kishorilal 
had transferred his interest in the decree, execution ought not 
to be allowed to proceed at his instance. The Court of first 
instance gave effect to this contention. Upon appeal the learned 
District Judge has reversed that order and has held that the 


mere fact that a decree-holder has assigned his rights is no reason 


why execution should not proceed at his instance. In our 
opinion, the view taken by the District Judge is manifestly 


sound. It was pointed out by this Court in the cases of Khetter- 


mokan v. Ishur (1) and Fasada Deye v. Kirtibash Das (2), the 
Court is bound to allow execution at the instance of the recorded 
decree-holder unless intimation has been given in the regular 
way prescribed by law for the admission of another person who 
obtains leave to carry on erecution as an assignee. It is of no 
consequence to the judgment-debtor whether execution is carried 
on at the instance of the recorded decree-holder or of the alleged 
assiguee. The Court may, however, if satisfied that the decree 
has really been assigned, direct that the proceeds realised are 
not to be taken out by the recorded decree-holder but retained 
for the benefit of the assignee. The District Judge has, in the 

present case, given directions to this effect. 
The result therefore is that the order of the District Judge 

must be affirmed and this appeal dismissed. 
Appeals allowed, 


(1) (1860) 11 W. B, 971. (2) (1891) I. L. R. 18 Oale 639. 
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CIVIL RULE. 


Before Mr. yustice Mookerjee and Mr. Fustice Vincent. 
GOBIND MOHUN DOSS 


v. 


KUNJA BEHARY DOSS.* 


Ciril Procedure Code (Act V of 1908), O. 11, R. 14—Decuments, produotiva of, 
order for, bafere framing of isence—Oommlssion, when io be isexod —OCom- 
missionary, power of— Right to inspootion— HRorision-—Charter Act (Stat, 94 
and 25 Via. Cap. 104) Seo. 15. 

An order under Order ll, Bule l4 of tha Qode of Oivi Procedure for the 
production of documents can be made before the issues have been framed. The 
order for the production of documents is to be limited to such documenta alone 
as relato to matters in question in the suit, and the Oourt must, consequently, 
before ıt makes the order, determine for the purpose thereof what are the 
matters in question in the suit. 

Union Danh ef Lendon v. Manby (|), Henbord v. Monk (8) and Awngustinus 
v. Nernichs (8) referred to. 

: A party cannot obtain a commission for the inspection or prodnotion of 

books or papers in order that he may ranseck them for evidence to make out 

his case, he js entitled to production or inspection only when the same is 
material and necessary to establish his cause of action, 

When the Oourt is matisfled that an order for production of document 
should be made, the time and place of inspection should be specified and it 
should also give directions as to the manner of inspection 

A Court should not delegate to the commissioner the exercise of the power 
which the Oourt possesses under Rule lá to require the production of any 
document, When a particular document has been produced before the coom- 
misione and marked by him in the manner directed by the Oourt, it will be 
open to the plaintiffs to inspect it, and if they are advised that the production 
of any particular document in Oourt is necessary in the interests of justice, 
they must make an appropriate application to the Court, and the question will 
then be dealt with by the Oourt in the presence of both parties under 
Order 11, Rule 14 

A right to Inspection ordinarily includes the right to have copies of the 
document. Ormered v, St. Goerge’s Iron Werks (4) and Baran v v. Webb (5) 
referred to, 

Tho plaintiffs will be at liberty not merely to inspect the documents but 
also to make note of their contents, If they find it necessary to obtain epis 
a document they must apply to the Oourt for directions. 

If the High Court 1s satisfied that an interlocutory order, such as an order 
for the production of documents has been made without jurisdiction or under 

* Oivil Rule No. 2103 of 1909, against the order of Babu K. L. Ben, 
Subordinate Judge of Dacca, dated the 25th May 1000. 


(1) (1879) 18 Oh. D. 289. (8) (1880) 16 Oh, D. 18. 
(2) (1878) 9 Oh, D. 616. 4) (1905) 1 Oh. 506, 
(B) (1901) 3 Ob 74, 
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such oiroumstancos as are likely to cause irreparable injury to one of the 
litigants, it has power to set matters right under seotion 15 of Statute 24 
and 25 Victoris, Ohapter 104. 

Petition by the Defendants. 

Suit for dissolution of partnership, for accounts and for 
incidental reliefs. 


The facts of the case and argument appear sufficiently from 
the judgment. 

Dr. Rash Behary Ghose and Babus Batkuntha Nath Das, 
Larakishore Chowdhury and Bepin Chunder Mulhck for the 
Petitioners. 

Mr. B. Chuckerbutty and Babu Sarat Chunder Bysack for 
the Opposite Party. 

C A V. 

The judgment of the Court was delivered by 

Mookerjee J.— We are invited in this Rule to set aside an 
order made by the Subordinate Judge of Dacca on the 25th May 
last under Order 11 Rule 14 of the Code of Civil Procedure of 
1908. 

The petitioners before this Court are defendants in an action 
commenced by the opposite party in the Court of the Subordinate 
Judge for dissolution of partnership for accounts and for 
incidental reliefs. The suit was instituted on the 12th March and 
the 6th May was fixed for the settlement of issues. On that day 
the defendants entered appearance ; upon their application time 
was granted to some for two months and to others for one month 
to enable them to put in their defence, and the 8th July was 
fixed for the settlement of issues. On that day the defendants 
applied to the Court to call upon the plaintiffs to produce the 
documents in their possession. The plaintiffs did not oppose 
this application and prayed that the defendants might be called 
upon to produce the papers in their possession. The Subordinate 
Judge recorded an order to the effect that it was apparent that 
both the parties viewed each other with suspicion, and as the 
partnership which was sought to be dissolved had apparently 
been in existence for nearly a century, it would be safe to have all 
the papers of the business before the court and marked for 
identification. On the roth May the plaintiffs made a formal 
application for an order upon the defendants to produce the 
account papers of the business and three days later they themselvs 
produced in Court the documents in their own possession. On - 
the 17th May the defendants filed their petition of objection in 
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"which they contended that the Court had no authority to call for CIVIL, 

the papers of a business which was held at a place beyond the 1909 

local jurisdiction of the Court, that many of the papers mention- go bing Mohan Doss 
ed in the list filed by the plaintiffs had no existence, that the 
production of the papers would dislocate the work of the busi- 
ness and cause irreparable injury and that in substance the sadak haa v 
application of the plaintiffs was not bonafide, and should not be j 
entertained. On the 22nd May the plaintiffs fled their answer 
to this petition of objection and stated therein that on the 6th 
May the pleader for the defendants fad stated in Court that 
there was no dispute that the defendants were partners, that the 
only matter in controversy between them was as to the extent of 
the share of each of the contending parties and that consequent- 
ly time was needed to file their written statements. Jt was 
further alleged that the story now set up by the defendants that 
the plaintiffs had no interest in the alleged partnership business 
was an after-thought and ought not to be seriously entertained. 
The Subordinate Judge went very carefully into the matter and 
on the 25th May made the order which is now challenged before 
this Court. The material portion of this order is in the following 
terms. 

* I (r) That the defendants shall produce all the collection 
papers of their taluks, zemindaries, and other landed property in 
their possession, of every fifth year or backwards from 1311. (2) 
that the defendants shall produce the sumakharach and &&atian 
papers of the business, of every fifth year and backwards beginn- 
ing from 1314. 

IL. I appoint Babu Satis Chandra Chatterjee as Commis- 
sioner in this case. The defendants are directed to produce 
whatever papers, title-deeds, decrees, account books &c., they 
have in their possession or in the possession of the pleaders, 
mukhtears or other persons except (1) and (2) and the 
Commissioner is directed to (a) make a detailed inventory 
giving a copy of the title-page of those papers; (ò) siga and 
mark under date each page noting the interlineations at the 
bottom of each page; in case of a blank page to mark it as 
blank ; (c) page mark each khata and account-book ; (d) impound 
any particular document which he may think important and 
bring the same before the Court after signing &c.” 

The order further gives directions as to the manner in which 
the Commissioner is to act so that minimum of inconvenience 
~ may be caused to the parties. 


E, 
Kunja Behary Doss. 
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On behalf of the defendants the propriety of this order has 
been assailed substantially on two grounds, namely, frsz that it 
was not competent to the Court to make an order of this descrip- 
tion before the issues had been settled, inasmuch as till that 
stage had been reached, no one could predicate what were the 
matters in question in the suit, and, secondiy, that the order is 
unreasonable, specially in so far aa. it delegates to the Commis- 
sioner the power to decide what documents should be impounded 
and brought before the Court, 

In support of ‘the Arst contentjon it as been pointed out 
that Order 11, Rule 14 authorises the Court to order the produc- 
tion of such documents only as relate to the matter in question 
in the suit and that it is impossible to say what the matter in 
question in the suit is till a written statement has been filed by 
the defendant and issues framed. Reference has also been made 
to the form No. 6 in Appendix C to the Code of Civil Procedure 
to show that when the documents are produced the party at 
whose instance the order has been made is at liberty to inspect 
and peruse them and to make notes of their contents. It has 
been suggested that as in this case the Subordinate Judge has 
directed that neither the plaintiffs nor anyone on their behalf 
will be entitled to take any copy of entries or documents and 
as they are not to be allowed to have access to or examine the 
papers produced, it is conclusively established that the order 
for the production of the documents is erroneous. It has been 
argued on the other hand on behalf of the plaintifs that the 
order for production has been rightly made and that so much 
of it as prevents the plaintiffs from access to or examination 
of the papers produced, is erroneous and inconsistent with the 


‘provisions of the Code. After a careful examination of the 


arguments addressed to us on both sides we must hold that the 
contention of the petitioners that an order under Order 11 
Rule 14-cannot be made till the issues have been framed is not 
well-founded. Rule 14 provides expressly that it shall be lawful 
for the Court at any time during the pendency of any suit 
to order the production of documents. If the Legislature had 
intended that an order of this description should be made only 
after the issues have been framed, the Rule might have been 
appropriately worded. No doubt the order for the production 
of documents is to be limited to such documents alone as relate 
to matters in question in the suit, and the Court must, conse- 
quently, before it makes the order, determine for the purpose 
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thereof what are the matters in question in the suit. But this 
may very well be made even before the issues have been framed, 
for as has happened in the circumstances of the present case, 
the statements by the parties themselves may enable the Court 
to ascertain the points ın controversy before the written state- 
ment has been filed. The petition of the plaintiffs filed on the 
220d May shows clearly that on the 6th May the pleader for the 
defendants had stated that one at least of the matters in contro- 
versy between the parties was as to the extent of the interest 
of the plaintiffs in the partnership business ; for the determination 
of this question, the papers of the partnership business would 
obviously be of great importance. Our attention was invited 
to the practice which prevails in the English Courts in the 
matter of the production of documents, and as Order 11 Rule 14 
of our Code is practically identical with Order 31 Rule 14 of the 
Rules of the Supreme Court in England, reference may usefully 
be made to the English decisions on the subject. It appears that 
in the Chancery Division, it is the usual practice to allow a 
plaintiff discovery before evidence ; see, for instance, the case of 
Union Bank of London v. Manby (1) in which it was observed by 
Lord Justice James that although a plaintiff has not in all cases 
an absolute right to obtain production of documents as soon as 
his statement of claim has been delivered, yet where there is no 
doubt what the matters in question are, an order for production 
may be made before the defence has been delivered, To the 
same effect are the cases of Henbord v. Monk (2) and Augustinus v. 
Nermcks (3). We are not unmindful that in the King’s Bench 
Division, discovery is not generally granted until after defence. 
But as was pointed out by Sir George Jessel in Busiros v. 
Wasta (4), where there is any conflict or variance between the 
rules of the common law and equity with reference to the 
same matter, the rules of equity ought to prevail. We are not 
prepared therefore to uphold the contention of the petitioners 
and lay down as an inflexible rule of practice that no order for 
production of documents can be made under Rule 14 till the 
issues have been framed ; to do so would in our opinion be an 
unwarrantable restriction. of the plain language used by the 
Legislature in that Rule. 

It was further suggested by the learned vakil for the 


(1) (1879) 18 Oh, D. 339. (8, (1880) 18 Oh. D. 13. 
(3) (1878) 9 Oh. D. 618. (4) (1876) 1 Q. B. D. 433, 
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petitioners that the very fact that the Subordinate Judge has 
directed that the plaintiffs were not at liberty to examine the 
documents produced, conclusively showed that the documents 
were of a character the production of which ought not to have 
been ordered. In our opinion, there is no foundation for this 
argument. Ifthe Subordinate Judge really intended to hold 
that the plaintiffs would not be entitled to examine the docu- 
ments, the restriction was clearly erroneous and made the order 
for production practically infructuous. 

The principles applicable to cases of this description are per- 
fectly well-settled. A party cannot obtain a commissien for the 
inspection or production of books or papers in order that he may 
ransack them for evidence to make out his case ; he 1s entitled 
to production or inspection only when the same is material and 
necessary to establish his cause of action. No doubt a party can- 
not ask for discovery with a view to ascertain the evidence on 
which his opponent's action or defence rests; but where the 
documents are material to the case of the applicant, it is no 
objection to their production or inspection that they relate to 
the case of his adversary. When the Court is satisfed that an 
order for production of document should be made, the time and 
place of inspection should be specified, and it should also give 
directions as to the manner of inspection. In the case before us 


` we are not prepared to support the direction of the Subordinate 


Judge that neither the plaintiffs nor any one on their behalf shall 
have access to or examine the papers produced before the 
Commissioner. The first ground on which the order of the 
Subordinate Judge is challenged consequently fails. 

In support of the second ground, it has been urged that the 
determination of the question as to which of the papers were to 
be brought before the Court, ought not to have been delegated to 
the Commissioner. It has also been suggested somewhat faintly 
that the direction given as to the time, place and manner of 
inspection were open to criticism. We are satisfied however 
that there is really nothing objectionable in these directions. 
But it is desirable to make it clear that after the inspection has 
been carried out, the documents are to remain in the custody of 
the defendants subject to the qualification which we shall 
presently state. We are of opinion tbat the Subordinate Judge 
ought not to have-delegated to the Commissioner the exercise 
of the power which the Court possesses under Rule 14 to require 
the production of any document, When a particular document 
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has been produced before the Commissioner and marked by him Ory. 
in the manner directed by the Subordinate Judge, it will be open 1909. 
to the plaintiffs to inspect it, and if they are advised that tbe Gobind Mohun Dom 
production of any particular document in Court is necessary in mu^ 
, uen $ a Kunja Behary Doss. 
the interests of justice, they must make an appropriate application saa 
to the Court, and the question will then be dealt with by the SOON IS J. 
Subordinate Judge in the presence of both parties under Order 
11 Rule 14. 
We consequent]y direct that the ofder made by the 
Subordinate Judge be varied to this extent, namely, that the 
direction to the Commissioner to impound any particular docu- 
ment which he may think important and to bring the same 
before the Court, is cancelled. We further direct that the 
instruction to the Commissioner that the plaintiffs are not to be 
allowed access to the documents produced or to examine them, 
is also cancelled. In lieu thereof we direct that the plaintiffs be 
allowed an opportunity to examine the documents produced 
and that liberty be reserved to them to apply to the Subordinate 
Judge for production in Court of any particular document that 
may be found necessary for the purpose of the trial. We may 
add that the right to inspection ordinarily includes the right to 
have copies of the document Ov merod v. St. Georges [ron works (1). 
and Bevan v. Webb (2); but according to the practice which 
obtains in England the parties cannot make copies for themselves 
though they are entitled to be supplied with copies on payment 
of necessary fees to the Court. In the present case it would be 
sufficient to direct that the plaintiffs will be at liberty not merely 
to inspect the documents but also to make notes of their con- 
tents. Ifthey find it necessary to obtain copy of a document 
they must apply to the Court for directions. 
We desire to add that it was not seriously contended before 
us that this Court has no jurisdiction to revise the order of the 
Subordinate Judge. In our opinion there is no possible ground 
for controversy that if the Court is satisfied thatan interlocutory 
order of the description now before us hzs been made without 
jurisdiction or under such circumstances as are likely to cause i 
irreparable injury to one of the litigants, this Court has ample 
power to set matters right under section 15 of Stat. 24 and 25 
Vict. Chapter 104. It is needless therefore to consider whether 
the case of DAapr v. Ram Perskad (3) was correctly decided or to 


(1) (1905) 1 Oh. 503 (3) (19001) 3 Oh, 74. 
(B) (1887) I, L. B. 14 Oalo. 788, 
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investigate the precise extent of the revisional powers of this 
Court under section 115 of the Civil Procedure Code. 

The result therefore is that the order of the Subordinate 
Judge will be affirmed subject to the variations indicated. As 
the petitioners have substantially failed, they must pay the 
opposite party the costs of this Rule. We assess the hearing 
fee at three gold mohurs. 


A. T. M. Order varied. 


Before Mr. Fustice Mookerjee and Mr. Vustice Vincent. 
GOBINDA MOHAN DAS AND OTHERS 


eo v. 
l KUNJA BEHARI DAS AND OTHERS.* 


A fidarit—Scandalows matier— Diahkonen conduat— Procedura— Civil Procedure 
d Code (Act V of 1908) O. 19 R, $— Grounds for beliaf to ba stated. 


Under Order XIX Rule 3 of the Oode of Oinil Procedure, the grounds for 
the belief of the deponent should be stated 
Scandalous matter should be avoided in pleadings; aud any proceedings 
befora the Court may be objected to for scandal and the senndalous matter 
ordered to be expunged. If a statement of this character ıs inserted in an, 
affidavit, it may be ordered to be taken off the fie or the particular paseage 
may be directed to be expunged. The Oourt may take action of its own 
motion or upon the application of the aggrieved party 
Allegations of dishonesty are scandalous; but they onnnot be treated as 
such if they are relevant to the issue. 
Allegations of dishonest conduct shonld never be made in pleadings if no 
relief is sought on that ground. Brooking v. Mawdslay (1) referred to. 
Application by the Defendants. 
Application for transfer of a suit. 
The facts and arguments appear sufficiently from the, 
judgment. . 
. Dr. Rash Behary Ghose and Babu Bepin Chunder Mullick 
for the Petitioners. . 
Mr. Chuckerbutty and Babus Dwarka Nath Chuckerbutty, 
Khetter Mohan Sen and Sarat Chunder Bysak for the Opposite 
Party. 


C. A. V, 
.. The judgmént of the Court was as follows: 
Mookerjee J.—We are invited in this Rule, under sections 22 


- 


* Civil Role No. 2557 of 1900, for transfer of Suit No. 28 of 1909 of the 
Court of the Subordinate Judge, Decos. 


(1) (1888) 65 Law Times 843. 
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' and 24 of the Civil Procedure Code of 1908, to transfer a suit pend- 
ing in the Court of the Subordinate Judge of Dacca to the Court of 
the Subordinate Judge at Barisal. The suit was instituted on the 
12th March last by the plaintiffs opposite party for dissolution of 
three partnership businesses, for accounts and for incidental 
reliefs The 6th of May was fixed for settlement of issues, but 
as the defendants have obtained time from the Court to file their 
written statements, the suit is still at the preliminary stage. On 
the 25th May last, the Subordinate Judge made an order for 
production of documents against the defendants who are applic- 
cants before this Court. On the rst July these defendants 
applied to this Court for transfer of the suit and obtained the 
rule now under consideration. The substantial grounds upon 
which the transfer is sought are threefold ; namely, first that the 
main partnership business in respect of which dissolution is now 
asked for, is carried on at Barisal, and the papers of that business 
which must be produced and examined at the trial of the suit 
are in that town, so that if the case is heard at Dacca and the 
papers are required to be produced there, the work of the 
busiuess will be interrupted and the business itself may be com- 
pletely ruined ; secondly, that the majority of the witnesses likely 
to be called by both sides are men residing in the district of 
Barisal and their examination at Dacca or on commission at 
Barisal would lead to much inconvenience and involve needless 
expense ; thirdly, that the records of numerous cases decided 
by the civil, criminal, and revenue Courts at Barisal which will 
have to be called for to disprove the case of the plaintiffs and 
establish the defence may be more conveniently examined at 
Barisal than at Dacca. The application has been strenuously 
opposed on behalf of the plaintiffs as well as some of the defend- 
ants whose interest appears to be identical with that of the 
plaintiffs. On their behalf it has been urged, firs/, that as dissolu- 
tion is sought in respect of three partnership businesses two of 
which are situated at Dacca, the transfer of the suit to Barisal 
would enhance rather than diminish the inconvenience to the 
suitors ; secondly, that as some of the witnesses are residents of 
places other than Barisal and must in any event be examined on 
commission, no substantial advantage is to be gained by atransfer 
of the suit to Barisal; and thirdly, that records of previous 
litigations between the parties in Barisal Courts may be produced 
at Dacca, with quite as much facility as at Barisal. It has further 
been suggested that as the plaintiffs are arbsier Aft, they have 
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the right to bring their suit in any Court which the law allows, 
and tbe suit ought not to be transferred unless it i» clearly 
established that the balance either of convenience or expense is 
in favour of a transfer of the case. In support of this view, 
reliance has been placed upon the decision of this Court in the 
case of Khatija Bibi v. Taruk Chander Dutt (1). It has also 
been suggested in the affidavit filed by the plaintiffs that the 
defendants are men of considerable influence at Barisal and are 
on terms of intimacy with the two Subordinate Judges of that 
district and that the transfer of the case to Barisal will place the 
plaintiffs at a disadvantage as they will not be able to secure the 
services of good pleaders. It has been argued on the other hand 
that these allegations are untrue and scandalous and ought to be 
struck off from the record. It may be further added that each 
side has impugned the affidavit filed by the other, on the ground 
that it contravenes Order XIX, Rule 3 of the Code of Civil 
Procedure, inasmuch as the statements of the deponent are 
based on his belief the grounds whereof are not stated. After 
a careful consideration of the arguments addressed to us on both 
sides, we have come to the conclusion that in the interests of 
justice, the suit ought to be transferred from Dacca to Barisal. 

Upon the materials which have been placed before the 
Court, it is manifest that although the suit is nominally for 
dissolution of three partnership businesses, three is practically 
only one business in full operation, and that is the one carried 
ou at Barisal. It appears that the original business was started 
in Dacca in the name of Rambandhu a century ago; a branch 
of the business was established at Barisal about 1816 and another 
branch was established at Dacca about 1841. Inthe year 1859 
the business of the parent firm at Dacca ceased, though annu- 
ally an account book was prepared and the heading only was 
entered in it ; and since 1892 the branch frm at Dacca also has 
ceased to carry on business. Under these circumstances, it is 
manifest that the business now in full operation is at Barisal 
and the records in respect thereof are retained in the same 
place. There can be no question, therefore, that the trial of - 
the suit at Dacca and the consequent production and detention 
of the papers at Dacca will not only cause serious incon- 
venience to the parties but may hamper and injure the business 
itself. It is further clear that a large proportion of the wit- 
nesses to be examined are at Barisal and may be more 


(1) (1888) I. L, R. 9 Caio, 980 ; 13 C. L. R., 183, 
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“ conveniently examined there than at Dacca. The circumstance 
upon which stress was laid by the plaintiffs that some of the 
witnesses reside in places other than Dacca and Barisal and 
must consequently be examined on commission at considerable 
expense and inconvenience, does not really touch the matter. 
It seems to us to be fairly clear that so far as examination of 
witnesses is concerned, the inconvenience is likely to be greater 
if the case is tried at Dacca than at Barisal. It cannot also be 
seriously disputed that the records of the previous litigations 
between the parties most of which are apparently in Barisal 
may be more conveniently produced and examined if the case 
is tried at Barisal than at Dacca. On a consideration, then, of 
all tbe circumstances, the conclusion is irresistible that whether 
tested from the point of view of expense or convenience, the 
place of trial ought to be Barisal. This brings us to a consi- 
deration of theallegations made in the thirteenth paragraph of 
the affidavit of the plaintiffs. 

As we have already stated, it was argued on behalf of the 
petitioners that the allegations contained in that paragraph are 
untrue and scandalous and ought to be expunged or the 
affidavit ought to be directed to be taken off the file. It is 
well-settled, as pointed out in a work of high authority (Daniell 
on Chancery Practice Vol. I p. 336), that scandalous matter 
should be avoided in pleadings, and any proceedings before the 
Court may be objected to for scandal and the scandalous matter 
ordered to be expunged. If a statement of this character is 
inserted in an affidavit, it may be ordered to be taken off the 
file or the particular passage may be directed to be expunged. 
The Court may take action of its own motion or upon the 
application of the aggrjeved party. But the question still 
remains, what is the test to be applied to determine, whether a 
matter is scandalous. There can be no doubt that allegations 
of dishonesty are scandalous, but they cannot be treated as 
such if they are relevant to the issue, for in the words of Lord 
Justice Cotton in Fisker v. Owen (1) “ nothing can be scandalous 
which is relevant,” or, as put by Lord Justice Brett in Millington 
v. Loring (2), the mere fact that these paragraphs stated a 
scandalous fact does not make them scandalous. The sole 
question is, as Lord Chancellor Selborne stated in Crzsfre v. 
Christis (3), whether the matter alleged to be scandalous 


(1) (1878) 8 Ch, D. 658. (3) (1880) 6 Q. B. D, 198. 
(8) (1878) L B.8 Ch App. 499. 
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would be admissible in evidence to show the truth of any ` 
allegation in the pleadings, which is material with reference 
to the relief prayed. Now, judged in the light of these 
principles, what is the position in the présent case? <A 
vague allegation is made that one of the defendants is a man of 
very great influence in the town of Barisal, and to the informa- 
tion and belief of the deponent, is on terms of intimate friend- 
ship with all the leading members of the Barisal Bar as” well as 
the Government Officials ; from this we are invited to draw the 
inference that the members of the bar will beso untrue to the 
traditions of their profession that the plaintiffs will not be able 
to secure the services of good pleaders. There is not the 
remotest suggestion that the plaintiffs have approached any in- 
dividual members and have been refused legal assistance in the 
matter of this litigation. The charge, therefore, comprehen- 
sively brought against all the members of the bar, must be treated 
as reckless and without any solid foundation. It is further 
suggested that the two Subordinate Judges are tenants of houses 
belonging to the Barisal branch of the firm which is under the 
management of the defendants. The deponent does not venture 
to state explicitly that the plaintiffs do not expect justice at the 
hands of these Subordinate Judges, but the insinuation obviously 
is that these Judicial Officers are likely to be prejudiced in favour 
of the defendants. In our opinion, an insinuation of this character 
ought not to have been recklessly made in an affidavit filed 
in this Court. We may add that we have made a reference on 
this subject to the learned District Judge and the two Subor- 
dinate Judges. The latter officers stated that although the first 
defendant and his co-sharers are the proprietors of the houses 
occupied by them, they would not feel embarrassed if they had 
to try their cases and that as a matter of fact, they had tried 
the cases of these defendants against other people without 
suggestion of any objection. The learned District Judge further 
adds that, for many years, these defendants were the landlords 
of the houses in which successive District Judges resided, and 
that without any objection their cases had always been tried by 
District Judges. It further appears from the affidavit in reply 
on behalf of the petitioners that the Subordinate Judge of Dacca 
in whose Court the case is now pending resides in a house of 
which the landlords are three of the defendants, and yet up to 
the present stage no suggestion has been made by any ofthe 
parties that he was for that reason disqualified from trying the 
present suit. It is quite clear from the paragraph of the 
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affidavit on behalf of the plaintiffs to which reference has already 
been made, that they do not resist the transfer on this ground, 
but merely stated the facts which convey a covert insinuation 
against these Judicial Officers. As was observed in the case of 
Brooking v. Maudslay (1), allegations of dishonest conduct should 
never be made in pleadings if no relief is sought on that ground. 
We regret that statements of this character should have found 
place in an afhdavit filed in this Court and we direct that 
paragraph 13 of the affidavit of Jadu Nath Das be expunged. 
There is only one other observation which we wish to make 
in connection with this matter. As already stated, each of the 
parties assailed the affidavit filed on behalf of the other on the 
ground that it was in contravention of Order XIX Rule 3 of the 
Code. There can be no question that each of the affidavits is to 
some extent open to criticism. But as considerable laxity in 
these matters has been tolerated in the past, and as in this case 
the facts and circumstances can be gathered with sufficent 
certainty from the records before us, we do not propose on the 
present occasion to reject the affidavits or to make any special 
order for costs as we should otherwise have felt inclined to do. 
We need only invite attention to the observations of the Court 
of Appeal in the case of Re Young Manufacturing Co., (2) and to 
the judgment of Sir George Jessel in Quarts Ail] v. Beal (a). 

If in future an affidavit is fled in which allegations are made 
on belief without a statement of the grounds for such belief, the 
Court will be prepared, if objection is taken, to enforce the strict 
rule. 

The result, therefore, is that this Rule is made absolute and 
the suit is transferred to Barisal to be tried by such Subordinate 
Judge there as may be determined by the District Judge. The 
petitioners are entitled to their costs of this Rule. We assess 
the hearing fee at five gold mohurs. 

Let the record be sent down at once. 


A. T. M. Rule made absolute. 


(1) (1886) 55 Law Times 848. (3) (1900) 2 Ch. 753, 
(8) (1882) 20 Oh. D. 501 at 508. 
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Before Mr. Vustice Mookerjyee and Mr. Vustce Carnduff. . 
MUSSUMMUT GULAB KOER 


v. 
BADSHAH BAHADUR, MINOR, REPRESENTED BY 
THE CouRT or Warps.* 


Conseni-decros, sotiing — aside — Fraud—Revino, application for— Fresh exit, 
maintatnability of— Kieotlon of remodiss— Hoe-Judioata — Enap pol, 


A consent deoree may be impeached either by an &pplioation for review or 
by a regular suit. 

Even though it might be held that section 628 of Aot XIV of 1882 ls ocom- 
prehensive enough to allow an application for setting amde a consent decree on 
the gronnd of fraud. a regular suit 14 certainly the more appropriate remedy 
in suoh a oase, 

The rule in England and America is that where a consent deoree has been 
made and entered, if it is challenged on the ground of fraud, mistake or any 
other like cause, the party aggrieved. must proceed by a fresh action; if the 
consent order is assailed on the ground of olerioel error or on the ground that 
16 does not correctly state what the Court deoided and intended to deolde, the 
remedy is by motion or by a bill of review. l 

The rule is based upon substantial grounds of justice and convenience and 
not upon any artiflofal or technical reasons peculiar to any particular system 
of jurisprudenoe. 

The decision in AsuAootosk v Tara Prasanna (1) inso far asit held that a 
consent decree may be challenged in review on the ground of fraud was (a) obiter 
diota and (b) not supported by the authorities cited by the Judges, 

A question of election of remedies arises when they are inconaistant. 

The two remedies (review and fresh suit) are not inoonsistent and there cannot 
therefore be a question of election of remedies. Soarf v. Jardins (2) followed, 

A suit to set aside the decree on the ground of fraud is maintainable not- 
withstanding that a previous application for review has been dismissed. 

No question of res judicata or estoppel arises. 

Lalji Bahu v. Collector of Tirkoot (8), Whoalal y Bhwjan 14), Gilbet v. 
Kudoan (5, Radhara man v. Prannath (0), Ahagendramath v. Prannath (7), 
Anneda v. Stevenson (8), Fulbumari v. Udey (9), Barkamaeo v. Baranasi (00), 
Ramgopal v Prasanna Kumar (11) considered and discussed, and Mir Ali v. 
Rahimbhoy (12) approved 

Webb v, Webb (18), Smith v. Turner (14), Harridon v. Ramsay (15), Bradish 
v, Ges (18), Toder v. San Sam (17), Anonymous (18), Morrison v. Morrison ( 19. 
Flower v. Lloyd (20, Attormey-Geweral v. Tomime (21) mers v. 

* Appeal from Original Decree No. 455 of 1907, against the decision of Babu 
Harinath Roy, Subordinate Judge, Patna, dated the ıh June, 1907. 

(1) (1884) L L E. 10 Oalo. 612. (11) (1905) 2 0. L. J 508 


(2) (1889) 7 App. Oaa. 845, (13) (1891) 1 L. B 15 Bom. 594, 
B) (1871) 6 B. L. B. 649. (13) (1676) 8 Swanston 658. 

T (1874) 32 W R. 218. (14) (1684) 1 Vernon 274 

(5) (1878) 9 Ch D 259. (15) (1753) 2 Ves Ben 488. 


Ch 25 
(8) (1901) LL E 38 Calc. 475 (16) (1754) 1 Ambler 229, 
(7) (1908) I. L. E. $9 Oalo. 395. (17) (1775) 1 Brown P. O. 468 
(8) (1874) d R 290. (18) (1790) 1 Ves Jr. 93 
(8) (1898) 1 a sha 649, (19) 11838) 4 Myl. k Cr 515. 
(10) (1901) 8 (30) (1877) 7 Oh "D. 297. 
T" ern 7 Oh. D, 888, < 
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Woodward (1), HaerKeld v. Loloeetar (2), Aymanocrih v. Wielding (8), Orvir. 
Neale v. Lennon (4), Promoh v. Shotwell (5), Walsh y Walsh (6), Thom pon ga 
v. Wamoahi (7), Merris v. Peyton (8), Stiles v. MoGes (9) and Boarer v. -~ 
Jenos (10) cited and relied upon. a 
i 7 t. 
Appeal by the Plaintiff. Badshah Bahadar. 
Suit to set aside a consent decree. = 
The material facts and arguments appear from the judgment. 
The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on belmlf of the plaintiff 
in an action for recovery of possession of an estate of considerable 
value, left by her husband Roy Sultan Bahadoor who died on the 
IIth April 1892. The circumstances under which the litigation 
has been commenced, have not been investigated by the Court 
below, but in so far as they are recited in the plaint, they may 
be thus briefly narrated. Shortly after the death of her husband, 
the plaintiff took out letters of administration with a copy 
annexed of the deceased’s will, which had been executed on the 
a3rd March, 1892. The will authorised her to adopt three sons 
in succession, and on the 4th December, 1893, she adopted one 
Lekhraj Bahadur, who died on the 3oth December, 1894. The 
plaintiff thereupon continued to be in possession of the estate of 
which she had been divested by the adoption and which subse- 
quently revested in her as the mother of her first adopted son. 
On the sth March, 1897, she took the present defendant Badshah 
Bahadoor as her second adopted son, on condition that she 
would continue in possession of the entire estate during her life 
time. Shortly after, disputes broke out between herself and the 
natural grandfather of the defendant, who claimed to be entitled 
to the immediate possession of the properties on behalf of the 
infant On the zoth January, 1903, the plaintiff instituted a 
suit to set aside the adoption of the defendant and for declaration 
that she was entitled to remain in possession of the estate asthe 
mother of her first adopted son. The matter in dispute between 
the parties was referred to arbitration, and on the 18th August 
1903, a decree was made in accordance with the award of the 
arbitrators. It is not necessary for our present purposes to set 
out in detail the terms of the award. It is sufhcient to state 


(1) (1889) 48 Oh. D 185. (6) (1874) 116 Mass 377. 
(2) (1895) 3 Oh. 378. (7) (1887) 168 U. 8. 465 

(3) (1806) 1 Oh. 678. (8) (1886) 29 W. Va 9201. 
(4) (1903) A. C. 465. (9) (1900) 87 Oregon 574. 


(5) (1821, 5 Johnson Oh. 655. (10) (1894) 114 N. Oar, 044. 
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that its effect was to confirm the validity of the adoption of the 
defendant, to appoint the grandfather of the latter as his 
guardian, to place the entire estate under the management of the 
Court of Wards, and to make various provisions for the educa- 
tion and maintenance of the infant, for the maintenance of the 
plaintiff, and for the management of the estate generally. On 
the 21st May, 1904, tbe plaintiff commenced a second suit to set 
aside the decree of the 18th August, 1903, which she impeached 
on various grounds, amongst others on the ground that it had 
been obtained by fraud. This suit was compromised, and on 
the 15th of June, 1904, a decree was made by consent, the effect 
of which was to re-affirm the adoption of the defendant, to declare 
that the plaintiff had no subsisting interest in the estate of her 


. husband, and generally to confirm the result of the decree of 


the 18th August, 1903. On the oth July r904, the plaintiff 
applied for a review of this consent decree on the ground that 
her consent to the compromise had been obtained by coercion 
and undue influence, that she was not allowed to have inde- 
pendent advice, and that the effect of the compromise was not 
fully explained to her. The Subordinate Judge enquired into 
these allegations, and found that they were not established by 
the evidence, and accordingly dismissed the application for 
review on the 7th October 1904. On the 15th December 1906, 
the plaintiff commenced the action out of which the present 
appeal arises, for recovery of the estate left by -her husband 
either as his widow or as the mother of her first adopted son. 
She further asked for a declaration that the alleged adoption of 
the defendant was invalid under the Hindu Law and had no legal 
effect, that the defendant had consequently acquired no valid 
title to the estate, and that the decree on the arbitration award 
of the 18th August, 1503, and the consent decree of the 15th 
June 1904, were vitiated by fraud and were of no legal conse- 
quence whatever. The claim of the plaintiff was resisted on the 
merits as well as on the ground that the decrees of 1903 and 
1904 which were no longer liable to be set aside presented an 
effective bar to the suit. The Subordinate Judge on these 
pleadings, raised thirteen issues. Of these the first raised the 
question, whether the suit was barred by sections 13 and 43 of 
the Code of Civil Procedure. The second, third and fourth 
issues raised the questions whether the decree of 1903 was 
obtained by fraud, and the decree of 1904, by coercion, misre- 
presentation and undue influence. The fifth issue raised the 
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' questions whether the plaintiff was entitled to maintain this suit 
in view of her unsuccessful attempt to impeach the decree of 
I904 by an application for review of judgment. The sixth 
issue raised the question of the legal effect of the decree of 1904. 
The remaining seven issues raised various questions on the 
merits as to limitation, estoppel, factum and validity of the 
adoption of the defendant, and the conditions if any, subject to 
which it had been made. As previously stated, the Court below 
has not enquired into the merits, and there has been no investi- 
gation into the truth or otherwise of thé allegations of fraud, 
misrepresentation, coercion and undue influence. The Subor- 
dinate Judge has thrown out the suit on the ground that sec- 
tions 13 and 43 of the Code of 1882 preclude its trial, that the 
plaintiff is debarred by reason of her ineffectual attempt to 
review the decree of 1904, from attacking it by a regular suit, 
and that, if there are new allegations on which the decree 
is now sought to be impeached, they might and ought to 
have been made grounds of attack in the application for review. 
The Subordinate Judge has further held that the circums- 
tances in which the consent decree of 1904 is alleged to 
have been made, do not constitute fraud, and that in any view, 
the plaintiff is concluded by the decision on the application for 
review of judgment. The plaintiff has now appealed to this 
Court, and on her bebalf the decision of the Subordinate Judge 
has been assailed substantially on three grounds, namely, firsz 
that a consent decree cannot under any circumstances be impea- 
ched by an application for review of judgment, and any order 
of dismissal made upon such an application does not debar the 
applicant from recourse to a regular suit which is her only 
remedy ; secondly, that even if a consent decree can be reviewed 
on grounds other than fraud, it cannot be reviewed when it is 
assaled on the ground of fraud, misrepresentation, coercion, 
undue influence or mistake: and, ¢third/y, that, even if it be 
assumed that a consent decree may be attacked on the ground of 
fraud either by an application for review of judgment or by a 
regular suit, the mere fact that the injured party had recourse to an 
application for review of judgment does not debar him from re- 
course to a regular suit, that the two remedies are not inconsistent 
and alternative, but cumulative and concurrent, and that the deci- 
sion upon the application for review does not operate as res judicata 
and does not prevent a full investigation into the matters in 
controversy in a regular suit. In answer to this contention, it 
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has been argued on behalf of the defendant, frst, that a consent 
decree may be attacked on the ground of fraud either by an 
application for review of judgment or by a regular suit ; secondly, 
that the two remedies are alternative, so that when a litigant has 
made his election of one of these alternatives, he must be taken 
to have abandoned the other; and, #kirdly, that even if the 
remedies be regarded as concurrent and cumulative, the decision 
upon the application for review of judgment operates as res 
judicata in the regular suit, not only in respect of matters 
directly and substantially raised and decided, but also as regard - 
matters which might appropriately have been made grounds of 
attack. The questions raised are of considerable importance 
and by no means free from difficulty, and with a view to deter- 
mine which of them ought to prevail, we shall begin with an 
examination of the judicial decisions on the matter, many of which 
were discussed at the bar. 

One of the earliest. cases in this Court which is usually 
treated as the leading authority upon the question of the proper 
mode of attacking consent decrees, is that of duskootosh Chandra 
v. Zaraprasanna Roy (1). In this case it was ruled by Mr Justice 
Wilson, with the concurrence of Mr. Justice Tottenham, that 
for the purpose of setting aside a decree passed in pursuance of 
a compromise made out of Court, there are two available 
modes of procedure, namely, first, by a suit and, secondly, by a 
review of the judgment sought to be set aside, the latter being 
the more regular mode of procedure. The rule thus laid down, 
if well founded on principle, and really supported by the 
authorities upon which the learned Judges relied, negatives the 
first contention of the appellant ; the grounds of the decision 
therefore require careful examination. In that case it appears 
that there were two appeals pending in the High Court in which 
the parties who were appellants in the one, were respondents in 
the other. Before the hearing of the appeals, negotiations for 
compromise were set on foot, as a result of which it was intimated 
to'the Court thàt one of the appeals would have to be dismissed 
dnd the other decreed. The precise terms of the compromise 
were not placed before the Court, but decrees were ordered to be 
drawn up in the sense just indicated. Subsequently, the 
appellants in the appeal which had been dismissed, who were 
respondents in the appeal which had been decreed, applied to 
the Court to set aside the consent-decree on the allegation that 


(1) (1884) I, L, B, 10 Calo, 612. 
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* their opponents had failed to carry out the terms of the com- Orvin, 
promise on the basis of which the Court had been invited to 1909. 
dismiss their appeal and to decree the other appeal. A rule was Mosammat Qulab 


issued, in answer to which it was contended that the case was Koer 
not one in which the Court could set aside the consent-decrees PUN RU di 
on motion. The learned Judges upheld this objection, but they — ` v 
further went on to explain what would be the proper procedure 
by which the consent-decrees could be impeached. In their 
opinion, a suit might lie to set aside the whole transaction which 
had culminated in the terms of the consent-decrees, but a more 
proper mode of procedüre would be to apply fora review of 
judgment. Itis worthy of note that this expression of opinion 
was in reality an odsler dictum, because it was sufficient for the 
Court to hold that the decrees could not be impeached by way 
of motion. Apart from this circumstance, let us examine for a 
moment the grounds for this decision. The learned Judges in 
support of their view relied upon the cases of Lalji Sahu v. 
The Collector of Tirhoot (1) Mewalal Thakur v. Bhujan Jha (2) 
and Gtlbert v. Endean (a) The first of these cases is a decision 
of their Lordships of the Judicial Committee, and, if it really | 
decides that an application for review of judgment is the 
appropriate procedure by which a consent-decree can be assailed, 
the matter may be taken to have been concluded by a judicial 
decision of the highest authority. Upon an examination of the 
actual decision, however, it turns out that it cannot in any sense 
be treated as an authority for this proposition. There the 
Subordinate Judge was invited by the plaintiff to postpone the 
case until the sanction of the Commissioner could be obtained to 
a proposed settlement. The Subordinate Judge refused the 
application and made a decree on the merits, stating expressly in 
his judgment that, if his decision was contrary to the order of 
approval of the Commissioner, and was prejudicial to either of 
the contending parties, they would be at liberty to present a 
petition for review of judgment. Two months later, the 
Commissioner approved the proposed compromise; and shortly 
after the defendant applied for a review of judgment, alleging 
that his consent to the compromise had been obtained by fraud. 
The Subordinate Judge granted the review and his order 
was upheld in appeal by the High Court. Their Lordships of 

(1) (1871) 6 B. L, B 648. 

(3) (1874) 18 B, L. B. App. 11, 32 W. B, 918. 

(8) (1878) 9. Oh. D, 259. 
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the Judicial Committee confirmed this view on the ground that 


there was no compromise concluded in such a way as to prevent 
the character and particulars of the claim being reconsidered 
upon a petition of review. Lord Cairns pointed out expressly 
that provision was made inthe original order to keep alive the 
right of either party, if dissatished, to have a petition of review. 
It is difficult to appreciate how this decision of their Lordships 
of the Judicial Committee can be treated as an authority for 
the proposition that an application for a review of judgment is 
an appropriate procedure to set aside a consent decree on the 
ground of fraud. The second case upon which the learned 
Judges relied is that of Mewalal Thakur v. Bhujan 95a (1) 
There the question arose in a suit to set aside an ex parte decree 
on the ground of fraud. The District Judge had held upon the 
evidence that the decree was not impeachable on the ground 
of fraud, and this Court afirmed that view. The learned Judges, 
however, went on to observe—and these observations were 
clearly in the nature of obiter. dicta—that the suit had been to a 
considerable extent misdirected. They pointed out that the 
ex parte decree might have been set aside under section 119 of 
the Code of 1859, or might have been reviewed if it was shewn' to 
have been obtained by fraud. With reference to this decision, it 
may be remarked in the first place that the question did not 
arise in relation to a consent decree, and, therefore the case can 
not rightly be treated as an authority upon the point before us. 
And in the second place, it may be observed that, if the learned 
Judges intended to lay down that an ex-parte decree could be 
either set aside on the grounds mentioned in section 119 of 
the Code of 1859 or reviewed on the ground of fraud, but could 
not be impeached by a regular suit on the ground of fraud, their 
view is inconsistent with the decision of their Lordships of the 
Judicial Committee in Radka Raman v. Prannath (2) [which 
confirmed the decision of this Court in Prannath v. Mokesh 
Chandra (3)] and Khagendra Nath v. Prannath (4). These cases 
affirm the doctrine that an ex parte decree may be set aside, by 
an application on the ground that summons was not served on 
the defendant or that he was prevented by sufficient cause from 
appearing when the suit was called on for hearing, and also by 
a regular suit on the ground of fraud ; they further lay down 


(D (1874) 33 W. R. 318. (3) (1901) I. L. B. 28 Oale, 475. 
(3) (1887) L L. R, 34 Calo, 516. < 
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the principle that the suit is maintainable notwithstanding that 
the injured party has been unsuccessful in an application to set 
aside the ex parts decree. The third case upon which the 
learned Judges placed reliance isthat of Gilbert v. Endean (1). 
In that case Sir George Jessel, M. R., held that a compromise 
ought not to beset aside on motion on the ground that it was 
obtained by misrepresentation, or concealment of material facts, 
but that the substantial question between the parties should 
form the subject of a new action. This case no doubt is an 
authority in support of the yiew that a consent decree ought not 
to be set aside on motion as the Court was invited to do in the 
case of dushootosh v. Taraprasanna (2). It is, however, in no 
sense an authority for the proposition that an application for 
review of judgment furnishes the appropriate procedure in a 
case of this description. An examination, therefore, of the 
grounds of the decision of this Court in the case just men- 
tioned shews, first, that the decision of the Judicial Committee 
relied upon by the learned Judges, is not an authority in 
support of their view ; secondly, that the observations in the 
case of Mewalal v. Bhujan Jha (3) upon which reliance 
was placed were not necessary for the purpose of the 
decision in that case, and that their binding effect has been very 
much weakened by the decision of their Lordships of the Judicial 
Committee in two subsequent cases; and, ¢hirdly, that the 
observations of Sir George Jessel in Gibert v. Endean (1) do 
not support the view that a consent decree can be reviewed on 
the ground of fraud, though they no doubt support the proposi- 
tion that such a decree can be attacked in a new action on the 
ground of fraud. It may further be observed that the consent 
decree in the case of Auskootosh v. Taraprasanna (2) was not 
impeached on the ground of fraud, and the case, therefore, 
cannot be treated as an authority upon the question as to the 
appropriate mode in which a consent decree can be vacated on 
that ground. 

In this connection, reference may be made to the decision 
of their Lordships of the Judicial Committee in Uunoda Debt v. 
Stevenson (4) which may at first sight lend some support to the 


view that a consent decree may be reviewed on the ground of . 


fraud. In that case, a suit was brought against one French for 
himself and as guardian of his infant daughter.. A decree was 


(1) (1878) 9 Oh. D. 259 (8) (1874) 32 W. R. 350. 
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made in the Court of first instance against French in his personal 
capacity. French appealed on the ground that he ought not to 
have been made solely responsible for the debt and that his 
daughter ought to have been made liable under the decree. 
A decree was then made by consent in the Sudder Court between 
French and the plaintiff-respondent, the effect of which was to 
throw the substantial burden of the decree upon the infant. 
Many years after, when the daughter of French came of age, she 
made an application to the High Court, which had taken the 
place of the Sudder Court, for a review of judgment on the 
ground that the consent decree was inoperative against her as 
she was not represented on the appeal, and that her father in 
furtherance of his own interests had fraudulently omitted to 
protect her interest in the way he was bound to do as her 
guardian. The application for review was entertained and 


allowed. Upon appeal to the Judicial Committee, the decision 


of the High Court was affirmed on the ground that it was com- 
petent to the Court to set aside on review the decree against the 
infant who was not represented before the Court and on whose 
behalf there wds no assent to the compromise by any competent 
person. This case is manifestly distinguishable on the ground 
that it was in essence an application by a person to vacate a 
decree which was made in her absence and without her consent. 
She asked to be relieved from the effects of a decree to which in 
substance she was not a party—a condition of things entirely 
different from what we find in the class of cases where a person 
who is a party to a suit assents to a consent decree which he 
subsequently seeks to impeach on the ground that his assent was 
secured by fraud. 

We shall next examine the more recent cases on the subject 
in this Court. In the case cf Moolkoomart v. Woodoy CAunder (1), 
it was ruled by Mr. Justice P. O’Kinealy that a consent decree 
could not be set aside on motion on the ground that it was 
obtained by fraud and misrepresentation, but that a separate 
suit must be brought for that purpose, as charges of fraud could 
not properly be tried upon atfidavits. The learned Judge pointed 
out that the course which he adopted was identical with what 
had been followed in such cases in the High Court of Judicature 
in England under the Judicature Acts. We shall deal later on 
with the decisions in the English Courts upon this point, to 
some of which the learned Judge referred in his judgment. 


(1) (1888) I. L. E; 25 Oalo. 649. 
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In the case of Barhamdeo Prasad v. Banarst Prasad (1), the 
question was raised as to whether a consent decree could be set 
aside upon an application for review. Upon an examination of 
the earlier decisions on the subject, it was ruled that, where a 
decree was regular in itself and on the face of it correct, it could 
be set aside only by a suit, so that where a plaintiff sought to set 
aside a decree based on compromise entered into by his guardian 
when he was an infant, merely on the ground that the compro- 
mise was fraudulent, his only remedy lay in a fresh suit, and he 
could not revive the previoussuit by an application for review. 
The learned Judges pointed out that the plaintiff could proceed 
by way of review of judgment, only where it was clear upon the 
face of the judgment or decree which was impugned thatit was 
irregular or incorrect or not in compliance with the provisions 
of the law. In the particular case then before the Court, the 
decree appears to have been attacked, not merely on the ground 
of fraud, but also on the ground that, as the compromise had 
not been considered by the Judge and approved by him, the 
decree was bad and inoperative as against the minors. As 
regards this latter ground, it was held that the question could 
be investigated in an application for a review of judgment. 
As pointed out, however, in the case of Surendranath v. 
Hemangini (2), there can be no question that a suit would lie to 
set aside a consent decree made in these circumstances. This 
view was also followed in the case of Biku Hawai v. Mokesh 
Takei (3). The question has also sometimes arisen whether a 
decree can be set aside on the ground of mistake. The affir- 
mative view is supported by the case of Jageswar v. Ganga- 
bishun (4), while Sadho Mitsser v. Golab Singh (5) may be treated 
as an authority for the contrary opinion. 

In the recent case of Ramgopal Masumdar v. Prasanna 
Kumar Samad (6), the same question arose in a suit which had 
been commenced to set aside a consent decree on the ground 
that the pleader who consented to the compromise, had no 
authority to do so, and that his consent related to matters 
beyond the scope of the litigation. The plaintiffs had previously 
made an unsuccessful attampt to set aside the consent decree by 
an application for review of judgment, in which they had 
attacked the validity of the decree solely on the ground of want 
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of authority on the part of the pleader. It was ruled by thts 
Court, on the authority of the case of 4ushontosh v. Tara- 
prasanna (1) that it was open to the plaintiffs to attack the 
consent decree either by way of a suit or by an application for 
review of judgment, and that the latter was the more appro- 
priate procedure. It was further held that as the plaintiffs had 
failed to get the consent decree set aside by an application for 
review of judgment, the suit in so far as it was based upon the 
allegation of want, of authority of the pleader was barred by 
the rule of res judicaía, as the matter had been directly and 
substantially in issue in the proceeding for review of judgment, 
and that, in so far as it was based upon the ground that 
the consent related to matters outside the scope of the 
litigation, it was equally barred by the doctrine of constructive 
res judicata, as this particular ground might and ought to 
have been made a ground of attack in the review proceeding. 
With reference to this case, it must be observed that the 
consent decree was not sought to be impeached on the ground of 
fraud, and, the decision, therefore, is not a direct authority upon 
the question now before us. As regards the actual grounds of the 
decision, it may be observed that the learned judges merely followed 
the rule laid down in dAushootosh v. Taraprasanna (1), the 
authority of which was apparently not challenged before them. 
Their attention does not appear to have been directed to the 
circumstance that the observations in that case were not only 
not necessary for the decision of the question then before the 
Court, but were not really supported by the decisions upon 
which reliance had been placed. It may further be observed 
that the cases of Koylask Chandra v. Tarak Nath (2) and 
Bhugwanbuth v. Forbes (3) upon which reliance was placed, do 
not support the view that the trial of the questions raised in the 
suit was barred by the doctrine of res judicata, In the first of 
these cases it was held that a judgment in a previous suit might 
operate as res judicata in a subsequent suit notwithstanding the 
circumstance that the decision in the previous suit was not 
appealable under the law, whereas an appeal was allowed by 
the law from the decision in the subsequent suit. The same 
view was affirmed in the second case in which it was ruled 
that in order to make a matter res judicata, it was not 
necessary that the two suits should be open to appeal in 


(1) (1884) L L. R. 10 Oalo, 6012, (2) (1897) L L. R. 28 Calo, 571, 
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‘the same way. These cases, however, are obviously distinguish- 
able, as they relate to the construction of section 13 of the 
Code of 1882, which define the circumstances under which a 
decision in a former suit operates as res judicata in the trial of 
an issue in a subsequent suit. Here, however, itis not the de- 
cision in a former suit, but the order on an application for review 
of judgment in a former suit, to which it is sought to attribute 
the effect of res judicata in a subsequent suit, the object of which 
is to impeach that very decree. By no stretch of language can 
the proceedings for revigw of judgment be treated as a suit 
within the meaning of section 13 of the Code of 1882. With 
all deference, therefore, tothe learned Judges who decided the 
case Of Ramgopal Majumdar v. Prasanna Kumar Sanyal (1), 
it must be observed that the effect of their decision is to extend 
the rule of res judicata, both direct and constructive, to the case 
of an application for review of judgment when the proceeding 
on such an application is obviously not a suit within the meaning 
of section 13 of the Code. We are not unmindful that in some 
cases, apart from the provisions of section 13 of the Code of 
1882, a character of finality has been attributed to orders rnter- 
paries on. the ground that, if they are not treated as conclusive, 
there would be no end to htigation. As types of this class of 
cases, reference may be made to the decisions of their Lordships 
of the Judicial Committee in Ram Kerpal v. Rupkuari (2) aud 
Beniram v. Nankumal (3), in which it was ruled that an order 
made at one stage of execution proceedings is binding upon the 
parties at every subsequent stage. It has similarly been ruled 
by their Lordships of the Judicial Committee in Mungul Pershad 
v. Girya Kant (4) that the omission of a party in execution 
proceedings to take at one stage an objection, may debar him 
frora taking the same objection at a subsequent stage, when the 
effect of such objection, if allowed to be taken, would be to 
nullify an order previously made ; in other words, an objection 
which might and ought to have been taken at an earlier stage, 
must be deemed to have been taken and overruled. These 
cases, however, do not lay down any rule of universal application 
that an order in any proceeding between two litigants Gebars 
the trial of the same question between the same parties in a 
subsequent proceeding, no matter what the scope of the subse- 
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quent litigation may be and no matter what were the circum- : 
stances in which it might have been commenced. If we were 
tolay down any such comprehensive rule of law, we should 
obviously assume the functions of the Legislature. It is difficult, 
therefore, in our opinion to support the position teken in the case 
of Ramgopal v. Prasanna Kumar (1) that because an appli- 
cation for review of a consent decree on the ground of want of 
authority in the pleader has failed, the unsuccessful litigant is 
debarred, under the provisions of section 13 of the Code of 1882, 
from maintaining a*suit to set aside such decree on the same 
ground in a regular suit. It is still more difficult to support the 
position that, because the unsuccessful petitioner omitted in the 
review proceedings to impeach the consent decree on the ground 
that the consent related to matters beyond the scope of the suit, 
he is debarred, under explanation II to section 13 of the Code 
of 1882, from challenging the decree in a subsequent suit on such 
ground. Section I3 has obviously no application to cases of 
this description. [See the observations of Lord Westbury in 
Hunter v. Stewart, (2) to the effect that the trial of a new ques- 
tion ought not ordinarily to be deemed as barred, if the decision 
of the first question does not involve the decision on the second 
question.] So far, therefore, at any rate as the applicability of 
the doctrine of constructive res judicata is concerned, the case of 
Ramgopal v. Prasanna Kumar (1) seems to go too far and is 
not supported by the authorities of which it invokes the aid. 

There is another recent case Rasik Chander v. Rajani 
Ranjan (3) to which our attention has been directed. In it an 
application for review of judgment was made with a view to set 
aside a consent decree on the ground of fraud. The learned 
Judges held that the terms of section 623 were comprehensive 
enough to entitle the Court to entertain the application. The 
facts of the case are not indicated in the judgment or in the 
report, and there appears to be some indication that the relief was 
really asked for on the ground of mistake, and that the question 
of fraud was only an afterthought. The matter was not dis- 
cussed as one of principle, nor were any of the authorities 
eramined. The case, therefore, may at best be treated as an 
authority for the proposition that a consent-decree may be 
reviewed on the ground of fraud. 

The question now before us appears to have been raised before 
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‘the Bombay High Court in Mirali v. Rehmoobhoy (1). In that 
case a suit on behalf of three infant plaintiffs was compromised. 
One of the plaintiffs upon attainment of majority obtained a 
rule to shew cause why the consent decree should not be set aside 
and the suit heard on the merits. The rule was discharged on 
the ground that the decree was regular and could be set aside 
only by a regular suit. This case istherefore a direct authority 
for the position that a consent decree cannot be vacated on 
motion. The learned Judges declined to follow the observations 
of this Court in Æskan Chundra v. Nundamont (2) to the effect 
that, when a suit on behalf of an infant has been compromised 
by fraud and collusion between the guardian and the defendants, 
the infant upon attainment of majority, might relieve himself from 
the consequences of the fraud in one of three ways, namely, frst, 
by an application to the Court in the suit in which the with- 
drawal took place; secondly, by a regular suit to set aside the 
judgment founded upon the withdrawal, and, ¢herdly, by bring- 
inga fresh suit on the same cause and setting up fraud as an 
answer to the statutory bar. Mr. Justice Farran expressly 
pointed out that, under the English law as explained in lower 
v. Lloyd (3, a decree if attacked for fraud, must be attacked by 
a suit, and if, for error, by a bill of review. He further referred 
to the cases of Brbes Salomon v. Abdool Assez (4) and Sharat 
Chunder v. Kartik Chunder (5) to shew that in India, akin 
England, the practice in such cases is to proceed by a regular 
suit, a view which is also supported by the case of Lalla 
Shen Churn v. Ram Nandan (6). 

Upon a review, then, of the judicial decisions to which 
reference has been made, it seems to us that the cases lay 
down the broad rule that a consent decree may be impeached 
either by an application for review or by a regular suit, but that 
no attempt is made to classify the grounds for which the one 
or the other procedure might be deemed the more appropriate 
ofthe two. There is only one decision, namely, that of Rasik 
Chunder v. Rajani Ranjan (7) which can be treated as an 
authority for the proposition that a consent decree may be 
reviewed on the ground of fraud, but it is more than doubtful 
whether the review was there sought really on the ground of 
fraud. On the other hand, the cases of oolcoomari v. Woodoy 
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Chunder (1) and Barkamdeo Prasad v. Banarst Prasad (2)° 
expressly lay down that a consent decree can be set aside on 
the ground of fraud only by a separate suit. It is further clear 
that the other cases which lay down the rule that a consent 
decree may be attacked by an application for review of judg- 
ment, were not cases in which the application was based on the 
ground of fraud. While, therefore, it must be conceded that a large 
preponderance of authority is against the contention of the appel- 
lant, that a consent decree cannot on any ground be challenged 
upon an application for review of judgment, there is no foundation 
for the suggestion of the respondent that there is a prepon- 
derance of authority in favour of his contention that a consent 
decree may be reviewed on the ground of fraud. No doubt, the 
language of section 623 of the Code of 1882 is comprehensive 
enough to cover the case of a consent decree, and it is conceivable 
that there may be cases, for instance, cases of clerical error in 
a consent decree, in which an application for review of judgment 
would furnish a speedy and appropriate remedy. But even if 
it be conceded that section 623 is applicable to cases where a 
consent decree is sought to be reviewed on the ground that the 
consent was obtained by fraud, misrepresentation, coercion or 
undue influence, or was due to a mutual mistake of the parties, 
there are weighty reasons why a regular suit should be regarded 
as the more appropriate remedy in such a case. It must not be 
overlooked that a character of finality is attributed to the 
decision upon an application for review which it is undesirable 
should ¡be possessed by any investigation of a Court of first 
instance into grave charges of fraud. Section 629 of the Code 
of 1882 provides that an order of the Court rejecting an applic- 
ation for review shall be final. It is also clear from the same ' 
section that although an order for the admission of a review is 
open to appeal, the appeal is restricted to extremely narrow 


grounds other than those on the merits. The order granting a 


review can be challenged on appeal only on the ground that it 
was made to a Judge who was incompetent to deal with it, or 
that it was granted without notice to the opposite party or 
without strict proof of discovery of new matter or evidence, or 
on the ground that it was barred by limitation. But once an 
application for review has been granted or refused on the ground 
that fraud was or was not established, the correctness of the 


(1) (1898) I. L, B. 25 Calc. 649, 
(2) (1901) 3 O, L. J. 118 
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decision on the charge of fraud cannot be tested by appeal. It 
cannot also be denied that the investigation upon an application 
for review of judgment is neither as full nor as search- 
ing as the investigation in a regular suit. Moreover the 
investigation upon the question, whether the consent upon 
which the decree is founded was or was not vitiated by fraud, is 
entirely foreign to the subject-matter of the litigation. In fact, 
a consent decree can be successfully attacked only on the grounds 
on, and in the circumstances in, which the compromise itself 
could have been challenged even if it had not received the sanc- 
tion of the Court. It is obviously desirable, therefore, that the 
investigation of the validity of the consent should form the 
subject-matter of a distinct suit, the decision in which will be 
liable to appeal in the same way asthe decree in a suit to set 
aside a compromise on the ground of fraud. In our opinion, the 
view that a regular suit is the preferable and the appropriate, 
though not the exclusive, remedy in a case in which a consent 
decree is assailed on the ground of fraud, is well-founded on 
principle and is supported by weighty authorities. We shall 
now consider the rule as laid down in the English Courts which 
has been adopted in some of the cases in this country, notably 
in the cases of Foolcoomart v. Woodoy Chunder (1) and Karmali 
v. Rakimbhoy (2), subsequently affirmed in appeal in Mirali 
v. Rakrmoobhoy (3). 

The procedure followed in England in cases in which a 
consent decree is attacked on the ground of fraud is thus des- 
cribed in a work of high authority. 

“After a judgment bas been passed and entered, though 
taken by consent and under a mistake, it cannot be set aside by 
a motion in the action, unless either there has been a clerical 
mistake or an error arising from an accidental slip or omission 
or the judgment as drawn up does not correctly state what the 
Court actually decided and intended to decide ; in any other case, 
in order to set aside such judgment a fresh action is necessary. 
In such an action, the Court has jurisdiction to set the judgment 
aside on the ground of mistake or any other ground on which 
an agreement in the terms of the order would be set aside, but 
not on any other ground. So, if a judgment has been obtained 
by fraud, relief may be had against it by original action (Daniell 
on Chancery Practice, 7th Edition, Vol. I, 585.) In another passage 
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os in the same work (Vol. I 1289), it is stated that ‘a judgment 

1900, taken by consent cannot be set aside by an action of review, un- 

Mumummut Gulab 1888 by a clerical error, something has been inserted in the order 
Koer as by consent which has not in fact been consented to." 

Badehah Bahadur, The principles thus formulated have the sanction of a long 

Mookerjee, " series of judicial decisions of the highest authority. Thus, in one 

ES of the earliest cases on the subject, Wedd v. Webd (1), Lord 


Nottingham, in summarily dismissing a bill of review of a decree 
by consent, observed that " there can be no error in a decree by 
consent, consensus Iolht errorem ; there can be no injustice in a 
decree by consent, Volents nonfi injuria Again, in Smith v. 
Turner (a, Lord Keeper North dismissed a bill of review of a 
consent decree sought to be impeached on the ground of want of 
authority in the counsel who had compromised. In Harrison v. 
Ramsey (3), Lord Hardwicke stated it as an established rule that 
a consent decree could not be set aside on motion, and thought 
that, if the procedure were to be allowed, it would be most 
dangerous. Equally emphatic was his declaration in Bradtshk v. 
Gee (4), that where “a decree is made by consent of counsel, 
there lies not an appeal or rehearing, thcugh the party did not 
real give his consent, but his remedy is against his counsel, 
and if such a decree was by fraud, the party may be relieved 
against it, not by rehearing or appeal, but by original bill," 
Ihe proposition that a cousent decree canuot be challenged by 
way of appeal, which had been previously indicated in Downing 
v. Cage (5), was re-affrmed by the House of Lords in Zoder v. 
San Sam (6), and has been adopted in this country in Array 
Mohini v. Srimatt Chintamont (7), on the ground that, as the 
validity of the consent was a new and entirely distinct case, 
raising new and distinct issues of fact and of law, it must be 
determined in a fresh and distinct proceeding. Again, in 
Anonymous (8) Lord Thurlow declined to discharge upon 
motion a consent decree, and held that, if, by a clerical misprision, 
anything was inserted in the order as by consent to which the 
party had not consented, the matter might perhaps be rectified by 
a bill of review. <A similar view was taken by Lord Cottenham 
in Morrison v. Morrison (9) in which it was observed that, 
«jf a decree be obtained under such circumstances as may 


. (1) (1678) 8 Swanston, 658. (5) (1699) 1 Eq Cases. Abr, 165, 
19) (1684) 1 Vernon 274. (65 (1775) 1 Brown P, O 488, 
(3) (1752) 2 Vea. Sen 488. (7) (1901) SO W N. 877. 

(4) (1764) 1 Ambler 229 (8) 11790) 1 Ves Jun. 93 


(8) (1888, 4 Myl & Cr. 215. 
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justify the Court in considering it as a nullity, it may in some 
cases be got rid of by motion or petition ; but, if the decree be 
regular in itself, no errer it may contain can be set right in that 
manner, and, even if it were obtained by fraud, it could only be set 
aside by a bill." The principlesthuslaid down have been affirmed 
in a series of modern decisions. Thus, in ZJotmer v. Lloyd (1), Sir 
George Jessel ruled that the proper mode to impeach a consent 
decree for fraud was by an original bill. Lord Justice James 
added that the question whether the judgment was obtained 
by fraud must be tried ina fresh action, by. evidence properly 
taken, directed to the issué, and wholly free from and unembar- 
rassed by any of the matter originally tried. In Attorney General 
v. Tomine (2), Mr. Justice Fry thought that, after a judgment by 
consent has been passed and entered, it could not afterwards be 
varied on the ground of mistake, except for reasons sufficient to set 
aside the agreement. In Geri v. Endean (3) to which reference 
has already been made, Sir George Jessel observed that the 
question whether a compromise which formed the basis of a consent 
decree was invalid, ought to be made the subject of a new action. 
This view was accepted by Mr. Justice North in Amerts v. Wood- 
tard (4),in which it was ruled that the compromise of an action 
could not be set aside on motion, and that, if the claim was well- 
founded, it ought to be raised by means of a fresh action. The 
question arose again in the case of Huddersfield Banking Co. 
v. Leicester (5) in which an application was made to set aside 
a consent order on the ground that the parties gave their consent 
under a common mistake. Mr. Justice Vaughan Williams ruled 
that the matter could not be set right on motion, and his view 
was afirmed by the Court of Appeal (6). An action was next 
commenced to set aside the consent decree, and it was then ruled 
by the Court of Appeal that, notwithstanding that the consent 
order had been. drawn up and completed and acted upon, it 
might be set aside upon any ground which would justify the 
Court in setting aside the agreement entered into between the 
parties. It was pointed out that the real truth of the matter is 
that the order is a mere creature of the agreement, and that, if 
it be held that it cannot be set aside because it has received 
judicial sanction, "it would be to give the branch an existence 
which is independent of the tree." Lord Justice Lindley observed 
that a consent order cau be impeached by an action, not only on 


(1) (1871) 8 Oh, D 298. (4) (1889) 43 Oh. D. 185. 
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the ground of fraud, but upon any grounds which invalidate the 
agreement it expressed in a more formal way than usual. Lord 
Justice Kay remarked that, after all, the consent order is only 
the order of the Court carrying out an agreement between the 
parties, and that, as the agreement could be set aside, if it existed 
alone and the order was out of the way, the Court had jurisdic- 
tion to set aside the order founded upon the agreement when 
it was established that the agreement was invalid by reason of. 
fraud, mistake or any other similar circumstance. It may be 
observed that the' question, whether a consent order could be 
set aside by a separate action was not raised in the case of A’tck- 
manv. Berens (1) which was apparently heard on motion. In the 
subsequent case of Ainsworth v. Wilding (2), however, it was ruled 
by Mr. Justice Romer that, after a judgment has been passed and 
taken by consent under a mistake, the Court could not set it 
aside otherwise than in a fresh action brought for the purpose, 
unless there had been a clerical mistake or error arising from 
accidental slip or omission, or unless the judgment as drawn up 
did not correctly state what the Court had actually decided and 
intended to decide, in either of which cases the application 
might be made by motion in the action. The learned Judge 
further pointed out that different considerations apply to inter- 
locutory orders, and added that, even if a judgment had not been 
passed and entered, the Court would not always interfere on 
motion, for example, where from the nature of the grounds 
relied on, conflicting evidence was essential. In that very case, 
an action was then commenced to set aside or rectify the consent 
decree on the ground of mistake, and the order made by consent 
and based upon an intent to carry out the agreement come to 
between the parties was set aside because there was no real 
agreement between them, as they were not ad dem by reason 
of mistake as to the subject-matter of the contract. [Wilding v. 
Henderson (3); see also Horrocks v. Tabbs (4)]. There is only 
one other case to which reference is necessary in this connection. 
In Neale v. Lennox (5), a decree was made by consent by counsel 
who exceeded his authority. Before the order had been drawn 
up, the plaintiff took steps to set it aside on the ground that it 
had been made without her authority and consent and contrary 
to her express instructions. The Lord Chief Justice set aside 
(1) (1896) 3 Oh. 638, (8) (1897) 2 Oh, 584 
(2) (1806) 1 Ch, 078. (4) (1896) 74 Law Times 58. 
(5) (1902, App, Oas 405. 
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. the order and directed the action to be restored on the list. The 
Court of Appeal reversed this order. Upon appeal to the House 
of Lords, the order of the Court of Appeal was discharged. Lord 
Lindley in his speech (at page 473) proceeded on the assumption 
that the application was made after the order had been drawn 
up, and apparently held that, although the order had been drawn 
up, it could be set aside by motion on the ground that it had 
been made without the consent of the plaintiff and inspite of 
her express instructions, - Such a view would be in conflict with 
the settled doctrine that when a final judgment bas been passed 
and entered, the Courf cannot set it aside unless a fresh action 
is brought for that purpose, although it had been taken by 
mistake. The point, however, does not appear to have been 
argued, and the statement of facts in the report certainly does 
indicate that the plaintiff took steps to set aside the order Jdefore 
it was drawn up. The cases we have reviewed, therefore, support 
the proposition that, when a consent decree has been made and 
entered, if it is challenged on the ground of fraud, mistake or 
any otherlike cause, the party aggrieved must proceed by a 
fresh action ; on the other hand, if the consent order is assailed 
on the ground of clerical error or on the ground that it does not 
correctly state what the Court actually decided and intended to 
decide, the remedy is by a motion or by a bill of review. 

The rule thus firmly established in England has been 
adopted in the American Courts as well founded in principle 
and based on weighty reasons of justice and convenience. Thus 
in Gibson on Suits in Chancery, section 577, the rule is stated as 
follows : 

“A decree by consent is in the nature of a solemn contract 
and is in effect an admission by the parties that the decree is a 
just determination of their rights upon the real facts of tbe case, 
had such been proved. Asa result, such a decree is so binding as 
to be absolutely conclusive upon the consenting parties, and it 
can neither be amended nor in any way varied without a like 
consent, nor can it be reheard, appealed from, or reviewed upon 
a writ of error. The one only way in which it can be attacked 
or impeached is by an original bill alleging fraud in securing 
consent. Where, however, a decree is based upon-a writing 
authorizing a particular decree to be made or otherwise adjusting 
the controversy, if the decree is not justifiel by such writing, to 
that extent it is erroneous, and may therefore be reheard, 
appealed from or otherwise reviewed, as in the case of a 
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contested decree or the Court may on motion amend or 
rectify the decree." 

The principle is similarly enunciated in Fletcher on Equity 
Pleading and Practice section 704 and Black on Judgments sec- 
tion 319, in which it is pointed out that although a Court cannot 
alter or correct a judgment by consent, except with the consent 
of all the parties affected thereby, yet it has power in a regular 
suit to vacate and set it aside on the ground of fraud, mutual 
mistake, or surprise (See also Encyclopedia of Pleading and 
Practice Vol HI 572, Vol V 960, Vol XV 233). In one of the 
earliest cases on the subject, French v? Shotwell (1), Chancellor 
Kent, upon the authority of the decision of Lord Hardwicke in 
Bradish v. Gee (2), held that it was a settled doctrine that a 
decree by consent was binding unless procured by fraud, in which 
case the party may be relieved against it by an original bill. To 
the same effect is the decision in Walsh v. Walsh (3), in which 
Chief Justice Gray held that a decree made by consent of counsel 
without fraud or collusion, cannot be set aside by rehearing, 
appeal or review. This last case was afürmed by the unanimous 
decision of the Supreme Court of the United States in Thomson 
v. Maxwell (4) in which Mr. Justice Brewer stated that the rule as 
just enunciated was well-settled. The Supreme Court had previously 
held in Thompson v. Maxwell (5) that a bill of review does not lie 
if the decree sought to be set aside and reversed was a consent 
decree. But in the case of White v. Miller (6), it was pointed 
out that if a decree which purported to have been made by 
consent was challenged on the ground that there was no consent 
and that what purported to be the signature of the solicitors of 
the defendant wasa forgery, a bill of review might well lie. 
This view, it may be observed, is analogous to what has been 
adopted by this Court in the case of Bholat Naskor v. Alach 
Naskor (7) and Kunja Behari v. Durgamohins (8) in which it was 
ruled that a decree which was in reality an ex parte decree, 
although the record shows that it was by consent, could be set 
aside under the procedure prescribed for setting aside ex parte 
decrees and that it was competent for the party aggrieved to 
prove that there was in fact no assent on his part to the consent 
decree. The nature of consent decrees and the grounds and 
(1) (1831) 5 Johnson Oh, N. Y. 555. (5) (1877) 85 U. B. BOL. 

(2) (1761) 1 Ambler 239. (8) (1894) 158 U. S. 128. 
(8) (1874) 115 Mass, 377 ; 17 Am. Rop.163, (7) (1897, 8 O, L J 158. 
(4) (1897) 168 U. B, 485, 48) (1908) 8 O. L. J, 160. 
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' modes of setting them aside were elaborately examined in 
Morris v. Peyton (1)in which it was pointed out that “sucha 
decree does not in reality represent the judgment of the Court 
upon the merits of the case but is founded on the contract or 
agreement of the parties adopted by the Court as the foundation 
of its decree. It cannot therefore be modified, set aside, or 
annulled without the consent of all the parties, unless the 
consent was procured by fraud or through a mistake of the 
parties or any other like ground, in which case the party 
injured by the fraud oremistake can get it set aside or modified 
by an original bill." The position, however, is different when there 
is a clerical error which can be set right on motion or review, 
although questions of some nicety may arise as to whether a 
particular error falls within the description of a clerical error. 
To the same effect is the decision in Stiles v. McGee (2) in which 
Bean C. J. observed as follows: ‘ A consent decree is not in its 
strict legal sense a judicial sentence or judgment of the Court, 
but is in the nature of a solemn contract between the parties. 
When a decree is made by consent of parties, the Court does not 
enquire into the merits or equities of the case. The only ques- 
tions to be determined by it are, whether the parties are capable 
of binding themselves by consent and have actually done so. 
These are the two facts to be determined before the Court 
orders a decree to be entered, and when thus entered, showing 
on its face-that it is by consent, it is absolutely conclusive 
upon the consenting parties. It cannot be amended, or varied 
in any way without the consent of all the parties affected by it, 
nor can it be reheard, vacated or set aside by the Court 
rendering it, nor can it be appealed from or reviewed upon a 
writ of error ; the only way in which it can be attacked or 
impeached is by an original bil on the ground of fraud or 
mutual mistake." The rule is stated in substantial the same 
. terms in Beaver v. Fones (3). We refer to the English decisions 
on the subject as well as to the American decisions which adopt 
and follow the English rule, not because they are in any sense 
authorities binding upon this Court, but merely because they 
indicate plainly that the rule that a consent judgment ought to be 
attacked on the ground of fraud or mistake, not by way of motion 
or review but by a separate action, is based upon substantial 
grounds of convenience and justice ; it is not a rule based upon 
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any artificial or technical reasons peculiar to any particular 
system of jurisprudence. 

On these grounds we must hold that the first contention of 
the appellants, that a consent decree cannot in any circumstance 
be reviewed, is too broadly expreased. There may be circum- 
stances in which, (for instance, when a consent decree is attacked 
on the ground of clerical errors), the party aggrieved may have 
a speedy remedy by way of an application for review. As 
regards the second contention of the appellant, that when a 
consent decree is assailed on the ground of fraud, misrepresenta- 
tion, mistake, coercion, undue influence, or any similar grounds, 
it ought to be attacked by an original suit, we are of opinion 
that this ground 1s well-founded and ought to prevail. It may 
be conceded that the comprehensive language of section 623 of 
the Code of 1882 may make it difficult to sustain the extreme 
view that the Court has no jurisdiction to review a consent 
decree on the ground of fraud or for any similar reason ; but we 
feel no doubt whatever that when a consent decree is attacked on 
such grounds, undoubtedly the more appropriate remedy is by 
a separate suit in which the question, whether the consent is 
invalidated by any vitiating circumstance,—a question which 
is entirely foreign to the subject-matter of the controversy between 
the parties—may be fully investigated upon evidence specially 
directed to that point and tested as to its adequacy not only by 
the Court of first instance but also by the Court of appeal. 

The only other point which requires consideration is, 
whether, in this view, after an unsuccessful application for review 
of the consent decree has been made, a regular suit is open to 
the party aggrieved for determination of the question as to how 
far the consent decree is liable to be set aside on the ground 
of fraud. The case of Ramgopal v. Prasanna Kumar (1), to 
which we have already referred, does appear to shew that a suit 
would not be maintainable, not merely in respect of the points . 
actually raised, but also with regard to points which might have 
been made grounds of attack in the application for review. "That 
case, however, was not one in which the consent decree was 
challenged on the ground of fraud. In order to determine, 
whether a suit would be barred by reason of an unsuccessful 
application for review of judgment, we have to consider whether 
the two remedies are alternative or cumulative. We have 
already indicated our opinion that the remedy by way of a regular 
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suit is undoubtedly more appropriate than the remedy by an 
application for review of judgment. The two remedies, there- 
fore, cannot be regarded as parallel and equally efficacious. 
Consequently no question of election of remedies arises in a 
case like this. That a litigant may have more than one remedy 
open to him in respect of the same matter is obvious from 
various provisions of the law ; we may mention as illustrations 
the cases of a regular suit after an unsuccessful opposition in 
execution to an intended sale or after an unsuccessful obstruction 
by a claimaut other than the judgment-deBtor to delivery of 
possess:on of properties sold, or after an unsuccessful effort by a 
claimant to recover possession of land by a possessory action. It 
cannot be affirmed as a general proposition of law that, when- 
ever there are two remedies open to a party aggrieved in 
respect of any matter, he is bound at his peril to make an 
election, and that if he chooses one remedy, he is necessarily 
debarred from recourse to the other. Where different remedial 
rights arise out of the same facts, the question whether the 
party aggrieved is bound to make an election depends upon 
the circumstance whether the remedies are in their nature 
inconsistent. The essence of the matter is that a litigant 
cannot come before a Court of justice and have recourse to 
repugnant remedies; in other words, election is the choice 
between two or more co-existing and inconsistent remedies. 
[See Andrew's Commentaries, Vol II p. 1304, where the doctrine 
of election of remedies is traced to the principle of estoppel]. 
That inconsistency of the remedies is the determining factor is 
well illustrated by the decision of the House of Lords in Scarf 
v. Jardine (1). In that case, a frm of two partners A and B was 
dissolved ; A retired and B carried on the business with a new 
partner C under the same style. A customer, X, of the old firm 
sold and delivered goods to the new firm after the change but 
without notice of it. After notice, however, X sued B and C 
for the price of the goods, aud upon their bankruptcy proved 
against their estates ; X then sued A for the price of the goods. 
The House of Lords ruled that the action was not maintainable, 
because although A and B might be made liable on the ground 
of estoppel, or B and C on the gr ound that they bad received 
the goods, yet X was bound to make his election, as he could 
not be allowed to rely on the estoppelas also on the real facts. 
In other words, X could not by a combination of the true facts 
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and of the principle of estoppel make A, B and C jointly and 
severally liable. Lord Selborne observed that when X chose to 
go upon the facts and sought to make B and C liable, he entirely 
disavowed the estoppel and could no longer setit up. Lord 
Blackburn observed as follows: " where a man has an option to 
choose one or other of two inconsistent things, when once he 
has made his election, it cannot be retracted, it is final and can- 
not be altered. Quod semel placuit tn electionibus, amplius 
displicere non potest. That is Coke upon Littleton (146 a). 
When once there has been an election to do one of the two 
things, you cannot retract it and do the other thing. The 
election once made is finally made." The test of inconsistency 
in the matter of election of remedies thus laid down by the 
House of Lords had been applied in substance in earlier cases. 
See for instance Moses v. Macferlan (1) and Buckland v. Fohun- 
son (2). In the second of these cases it was ruled that when there 
had been a conversion of goods, the party injured might either 
treat the conversion as a wrongful act and recover the value of 
the goods at the time of the sale in an action of trover, or adopt 
the sale as an act done with his sanction and sue for the proceeds 
as for money had and received to his use; if he elected the 
former course, he was bound by it and could not have a new 
action for money had and received. The principle has also been 
recently applied by Mr. Justice Farwell in British Homes 
Assurance Corporation vw. Paterson (3) in which that learned 
Judge relied upon the decision of the House of Lords in 
support of the proposition that, where A had the choice of two 
inconsistent remedies, one against B, the other against B and C 
jointly, if he made his election and adopted the remedy against 
B, he could not subsequently fall back upon the other remedy. 

The question of election of remedies has been frequently 
considered by American Courts, and the test of inconsistency 
has been uniformly adopted there. Mr. Justice Blake thus expla- 
ined the principle applicable to cases of this description in Mills 
v. Parkhurst (4). 

"The doctrine of election, usually predicated of inconsistent 
remedies, consists in holding the party, where several courses were 
open for obtaining relief, to his first election, where subsequently 
he attempts to avail himself of some further and other remedy not 
consistent with but contradictory of his previous attitude and 
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(3) (1854) 15 C. B. 145. (4) (1891) 126 N. Y, 89. 


Vor. X.] HIGH OOURT. 


action upon his claim. The basis for the application of the 
doctrine isin the proposition that where there is by law or by 
contracta choice between two remedies which proceed upon 
opposite and irreconcileable claims, the one taken must 
exclude and bar the prosecution of the other. To the 
same effect is the statement by Rogers, C. J. in Bowen v. 
Mandeville (1), namely, that “a party may prosecute as 
many remedies as he legally has, provided they are consis- 
tent and concurrent.” The learned Judge gave an illustra- 
tion how an election might arise in the case of inconsistent 
remedies ; when a party ha$ been induced by fraud to enter into 
and execute a contract for the purchase of property, he may 
upon discovery of the fraud, prosecute one of two classes of 
remedies. He may rescind the contract and recover the consider- 
ation, restoring to the other party any benefit he has received ; 
or he may retain what he has received and sue for damages. 
But these remedies are obviously inconsistent and cannot both be 
prosecuted and maintained. One proceeds upon the theory of 
` a rescission of the contract, the other upon its affirmance ; 
and the election to pursue one constitutes the rejection of 
the right to adopt the other. The true nature of election 
was also explained by Mr. Justice Holmes in Snow v. Alley, (2): 
“ Election exists when a party has two alternative and incon- 
sistent rights and it is determined by a manifestation of choice." 
The learned Judge then went on to add that if a party wrongly 
supposes that he has two such rights and attempts to choose the 
one to which he is not entitled, this fact is not enough to prevent 
his exercising the other if he is entitled to that other; there 
would be no sense or principle in such a rule. This observation 
would apply to a case of the description now before us, when 
the party aggrieved has had first recourse to what is undoubtedly 
the less appropriate of two remedies, and then seeks to avail himself 
of the more regular mode of relief. The principle in question 
was explained by Mr. Justice Sullivan in the recent case of 
State v. Bank of Commerce (3). “The defence of waiver by elec- 
tion," says Wells J.in Conntham v. Thomson (4), “arises where 
the remedies are inconsistent, as when one action is founded on 
affrmance and the other on disaffirmance of a voidable contract 
for sale of property. Iu such cases, any decisive act of affirm. 
ance or disafirmance, if done with the knowledge of the facts, 


(1)- (1884) 95 N, Y. 197. (8) (1900) 61 Nebr, 22 ; 84 N. W. 406, 
(2) (1892) 156 Mass, 193 ; 30 N. E. 091. (4) (1893) ILI Mase, 270, 
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Orvin. determines the legal. rights of the parties once for all. Beforea 
1909. case can arise for the application of the principle of election, 
Mumummut Galap there must be, jirst, two co-existing remedies, and secondly, these 
Koer remedies must beso inconsistent that a party cannot logically 


Badshah Bahadur. choose the one without renouncing the other. An apt illustra- 

TET tion of the rule is found in some of the cases in which it is held 

Mooherjoa, J, : 

—— that one who has sued on the theory of an unauthorized act 
done in his name has been rati&ed, cannot afterwards maintain 
an action on the theory that such act and the assumed agency 
of the person by whom it was performed have been repudiated." - 
The principles deducible from these decisions make it manifest 
that to make a case for the application of the elective principle, 
a party must be actuallp in command of two inconsistent 
remedies. The whole doctrine of election of remedies was 
elaborately discussed upon first principles in the recent case 
of Rowell v. Smith (1) and it was observed that failure 
to note the true; test whether the doctrine of election 
applies or not, has led to so many inconsistent and improper 
references thereto, that great care must be exercised in the selec- 
tion of judicial guides in a given circumstance, or one will be 
liable to go astray. It was further pointed out that the doctrine 
of election of remedies applies only when there are two or more 
proper ways to vindicate the rights of the parties, but the rela- 
tions between the parties necessary to the pursuit of the one 
successfully are such that concurrent existence of those necessary 
to the pursuit of the other or others is impossible. Unsuccessful 
use of a remedy supposed to be, but in fact not appropriate to 
vindicate the right of a particular matter because the facts turned 
out to be different from what the plaintiff supposed them to be, 
or the law applicable to the facts is found to be different from 
what was supposed, though the first action proceeded to judg- 
ment, it does not preclude the plaintiff from thereafter invoking 
the proper remedy. The Court also laid down the important 
principle that although the doctrine of election or res judicata 
might not apply to the situation, if it was established that the 
defendant might be seriously prejudiced should the plaintiff be 
permitted to proceed a second time, the Court as a Court of 
Equity might apply the principle of estoppel s Pais if deemed 
necessary to prevent injustice. We may take it, therefore, as 
well-founded on principle that no question of election of remedies 
arises unless the remedies are inconsistent and alternative. No 


(1, (1908) 128 Wis 510; 102 N. W. 1. 
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doubt, as pointed out by this Court in the case of Batkuntanath 
v. SaAmsila(1) it may occasionally be difficult to determine 
whether the remedies are concurrent or alternative, and whether 
what has been done amounts to an exercise of option of election 
on the part of a litigant so as to estop him from the pursuit of 
an alternative remedy. The case before us, however, is reason- 
ably free from any such,difficulty. No intelligible principle has 
been suggested upon which the view can be maintained that the 
remedy by a regular suit is inconsistent with the remedy by a 
review. The object of the two proceedings is the same, namely, 
to obtain a reversal of the consent decree which, it is alleged, is 
vitiated by fraud, misrepresentation, coercion, or undue influence. 
The allegations of facts are substantial the same. The only 
difference is that the allegations in the suit are fuller and more 
comprehensive than those in the application for review of judg- 
ment, and the determination in the regular suit is likely to be 
more searching than what is possible upon an application for 
review of judgment, and the correctness of the determination 
in the suit will be liable to be tested by a Court of appeal In 
these circumstances, it is impossible to say that the two remedies 
are inconsistent. The fact, therefore, that the plaintiff has failed 
in the application for review is not a sufficient ground to debar 
her from the prosecution of her remedy by a regular suit. As 
we have previously seen, the order upon the application for 
review of judgment does not operate as res judicata under 
section 13 of the Code of 1882, nor does the application for 
review bar the present suit on the principle of election of reme- 
dies, as there is no inconsistency between the remedies by way 
of review and by way of a fresh action. This conclusion is con- 
sistent with the well-recognized principle that, although ordin- 
arily it is not open to a litigant to have recourse to two different 
proceedings for enforcement of his right, there are cases in which 
different concurrent remedies may be pursued without trenching 
upon the rule of res judicata or the doctrine of election of reme- 
dies ; this is however subject to the restriction that, if the party 
aggrieved is successful in one proceeding, the judgment absorbs 
all his other judicial remedies. [Encyclopedia of Law, Vol. 24 
page 815 and Encyclopedia of Pleading Vol. 7, page 362]. | 

We may add that it was contended by the learned vakil for 
the appellant that, as the application for review of judgment 
is not qn the record now before this Court, no question of 


(1) (1907) 6 ©, L. J 547 (557). 
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res judicata or election of remedies arises, and he placed reliance 
upon the decisions of their Lordships of the Judicial Committee in 
Ahmed Baksh v, Raghubar (1) and Akbari Begum v. Nashu- 
dowia (3) and the decision of this Court in Suryiram v. Barham- 
deo (3) and the earliar cases mentioned there, to shew that, in 
order to determine whether a question is res judicata or not, it 
js essential to ascertain what were the points in dispute between 
the parties and what were alleged between them, and this must 
be done, not merely from the decree, but also from the pleadings 
and judgment. In answer the learned vakil for the respondent 
contended that if necessary, the Court might call for the record 
of the review case, and he further suggested that the judgment of 
the Subordinate Judge indicated that he had before him the ori- 
ginal application for review, We are not unmindful of the observ- 
ations of their Lordships of the Judicial Committee in Xessotr- 
Jsser v, Great Indian Peninsular Rathway (4) in which they dis- 
approved of the unjustifiable reception of additional evidence 
at the appellate stage of the case. The present case is of an 
entirely different description, We have consequently sent for the 
application for review, the allegations in which are less full than 
those in the present plaint. The facts alleged, however, are 
substantially identical. The only difference is that coercion 
and undue influence were then alleged as grounds for relief, 
whereas misrepresentation is now urged as an additional ground. 
We hold, therefore, that the present suit to set aside the consent 
decree on the ground of fraud, misrepresentation, undue in- 
fluence, and coercion is maintainable notwithstanding the fact 
that the previous application to review the same decree was 
dismissed, 

The result is that this appeal must be allowed, the judgment 
and decree of the Subordinate Judge set aside, and the case 
remitted to him to be heard on the merits. The costs of this 
appeal will abide the result. 

As the suit was dismissed in the Court below upon a 
preliminary ground, we direct under section 13 of the Court 
Fees Act that the Court-fees paid on the memorandum of appeal 
to this Court be returned to the appellant. 


N. K. B. Appeal allowed ; case remanded, 
(1) (1905) L. B, 82 I. A. 220; 30. L, J. 418 
(2) (1905) L. BR. 832 I. A. 344; 10. L, J, 594. 
(8) (1005) I O. L. J. 837 (840), 
(4) (1907) L, R, 34 L A, 115; 6 O, L. J. 6; I. L. R. 81 Bom. 381s. 
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CIVIL RULE. 


Before Mr. ¥ustce Mookerjee and Mr. Vusiice Vincent. 
ASUTOSH DEB SARKAR AND OTHER 


v. 
APURBA KUMER DEB SARKAR.* 
Arbitration, reference to—Applioation before. Oommismionsr—Ciri Procedurs 
Code (Act V of 1908) Boh, Il—Raferanoa to arbitration, withdrawal from. 
An application for reference to arbitration to be operative must be pro- 
sented to the Court, It cannot be entertained by a Commissioner appointed to 
examino.a witness, l 
Parties can withdraw from a referenoe to arbitration, when there has not 
been a completed agreament for reference, for instance when it is not yet 
settled upon what terms as to remuneration, the nominated arbitrator is to adt, 
Application by the Plaintiff, 
Application to set aside order enforcing a reference to 
arbitration. 
Babus Batdya Nath Dutt and Tarakeswar Pal Chowdhury 
for the Petitioner, . 
Babus Mahendra Naik Roy and Atulya Charan Bose for 
the Opposite Party. | 


The facts and arguments appear sufficiently from the | 


judgment of the Court whioh was delivered by 

Mookerjee J.— We are invited in this Rule to set aside an 
order made by the Court of first instance, by which the matter 
in controversy between the parties has been referred to arbitra- 
tion. It appears that a commissioner was appointed to examine 
a witness in the case. On the 25th July last when he went to 
examine the witness, the parties presented to him a petition in 
which they agreed to refer the matters in controversy to the 
arbitration of the pleader for the plaintiff. On the following 
day, the Commissioner returned his commission unexecuted and 
filed the petition in Court. On the 29th July the plaintiff, with 
the consent o` the defendant, made an application to the Court 
in which it was stated that the arbitrator had declined to act 
without fees and that time would be necessary to fix the amount 
of fees to be paid to him. The case was accordingly adjourned till 
the fallowing day. The plaintiff then made an application by 
which he prayed that two other arbitratora might be added so 
that the matter might be Heard by three arbitrators together, 
aud he stated that if this was not agreed to by the defendant, he 


* Oirill Bale 3133 of 1039 aginst an order of Babu Sukumar Bhatiaoher]i,. 
Kunsif of Divnond Harbour, dated the 2nd August 1900, 
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OrviL. would not consent to have the matter referred to arbitra- 
1909, tion at all. The Court considered this application, held that 
wean Deb it was not open to the plaintiff to resile from the position 
Sarkar which he had taken up on the 25th July, and made the order 


Apurba Kumer Which we are now called upon to set aside. It is quite clear 
Deb Barkar, that the application of the 25th July was not an application 
Meoherj oe, J. as contemplated by the Code. Under paragraph 1 of the Second 
nn Schedule of the Civil Procedure Code of 1908, the application 
for reference to arbitration has to be made to the Court. It is 
not disputed that the commissioner had limited authority ; he 
could only examine a witness and it was not competent to him 
to receive any application for reference to arbitration. It is also 
clear from the application of the 29th July that there was no 
final agreement to refer the matters in dispute to arbitration. 
Apparently when the application of the 25th July was made, the 
parties were under the impression that the proposed arbitrator 
would act without fees. They discovered later on that he would 
not act without remuneration and they could not. come to any 
agreement, either as between themselves or as between the 
suitors on the one hand and the arbitrator on the other, as to 
what fees would have to be paid. Under these circumstances, 
it is impossible to hold that the plaintiff had on the 25th July 
. agreed to a reference to arbitration in such a manner as to make 
it impossible for him to resile from the position- which he had 
taken up. We are further of opinion that in the events which. 
have happened in this case, it is not desirable that the matters 
in dispute should be decided by an arbitrator. The rule is 
therefore made absolute and the order of the Court below dis- 
charged. We make no order as to costs. The record will be 
sent down at once so that the case may be tried out by the Court 
of first instance. 
B.M. | Rule made absolute. 


l Before Mr. Fustice Mookerjee and Mr. Fustice Vincent. 


CIVIL. DAKHINESWAR MISRA AND OTHERS 
7 E JE : 
—— HARIS CHUNDRA CHATTERJI.* 
pe d Criminal Proosdure Coda ( V of 1898), 860, 470 —Sanetion—Judicial 


Prooseding — Koeowtion proceeding. 


In execution of a decree for money, attempt was made by the offloars of 
the Oourt to attach and seize the movables of the judgment-debtor, Realstance - 


*Civil Rule No, 1864 of 1900 nst the order of Babu Paroda Kinker 
Mukerjee, Munsiff, Asansole, dated the 7th April 1909. 


ON 
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was thereupon offered. by persons present on the spot. The Gourt held an 
enquiry, and under Seo; 476 of the Criminal! Procedure Oode, direoted the 
prosecution of the persons who had offered resistance, : 

Held: that an execution proceeding is a judicial proceeding and the 
resistance having taken place and brought to the notice of the Court in the 
course of such proceeding, the order under Sec, 476 was made with jurisdiction 

Bhola Nath v. Hmperor (1) followed. 

Hara Okaram v. King Raperor (2) and Kanto Ram v. Gobardhan (8) 
distinguished and doubted. 

Application by the person directed to be prosecuted under 
section 476, Criminal Procedure Code. 


Babu Atul Krishna Roy (for Babu Manmatha Nath 
Miukeryee ) for the Petitioner. 
Babus Nalini Ranjan Chatterji and Sajani Kanta Sinka for 


the Opposite party. 


The facts and arguments sufficiently appear from the 
judgment which was delivered by 


Mookerjee J.— We are invited in this Rule to set aside an 
order of the Courts below made under section 476 of the Criminal 
Procedure Code. In support of the Rule it has been urged that the 
offence for which the prosecution of the petitioners was ordered 
was not brought to the notice of the Court in the course of a 
Judicial proceeding; and in support of this view reliance has 
been placed .upon the cases of Zara Charan Mookerjee v. The 
Emperor (2) and Kanto Ram Das v. Gobardhun Das (3). It 
appears that the Court below directed the attachment of certain 
movable properties of the judgment-debtor in execution of a 
decree for money obtained on the 7th December 1908. When 
the officers of the Court went to effect the attachment, they 
were resisted by the present petitioners. The peon repor- 
ted tothe Court that he could not find the judgment-debtor 
and when he attempted to seize the movables, resistance was 
offered by the present petitioners. The Court thereupon held 
an enquiry and made an order under section 476 of the Criminal 
Procedure Code for prosecution of the petitioners for an offence 
under section 183 of the Indian Penal Code. On behalf of the peti- 
tioners it has been argued that an execution proceeding is not a 
judicial proceeding, and that consequently section 476 of the 


(1) (1908) 10 C, W. N 55. 
(2) (1905) L L. B. 82 Calc. 867, L O. L, J. 161. 
(8) (1907) I, L. R. 85 Oalo. 188. 
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Criminal Procedure Code has no application. In our opinion this, 
contention has no foundation. The cases upon which reliance 
has been placed are clearly distinguishable. In Hara Charan 
Mookerjee v. The King Emperor (1), resistance was offered at the 
stage of delivery of possession to a purchaser, and it was held 
by the majority of the Court that delivery of possession was not 
a judicial proceeding. In Kanto Ram v. Gobardhan (2), the 
question arose as to whether fraud committed in taking out 
execution of a satisfied decree was fraud committed in the course 
of a judicial proceeding. The question was not argued, but 
the learned Government pleader who Sppeared on behalf of the 
Crown admitted that the decision of this Court in Hara Charan 
Mookerjee v. The Emperor (1) supported the view that the 
offence was not committed in the course of a judicial proceeding. 
It is not necessary for us to express any opinion upon the correct- 
ness of the decision in Kanto Ram v. Gobardhone (2), first, 
because the facts of that case are distinguishable from those of 
the case now before us, and secondly, because the case was 
decided upon an admission made by the Government pleader. 
We may add that if a question arose as to the correctness of the 
decisions in Hara Charan Mookerjee v. The Emperor (1) and 
Kanto Ram v. Gobardhan (2), we would be prepared to refer the 
matter for decision to a Full Bench. The case now before us, 
however, is completely covered by,the decision in Bhola Nath 
Dey v. The Emperor (3). In that case the decree-holder proceed- 
ed to execute a warrant of attachment of movable properties 
of the judgment-debtor. He was prevented by the judgment. 
debtor and several other persons who beat the decree-holder. 
and threatened the peon. The peon reported the matter to 
the Court and the decree-holder also made a complaint. The 
Court held an enquiry and under section 476 of the Criminal Proce- 
dure Code, ordered the prosecution of the offenders under section 
183 of the Indian Penal Code. On this state of the facts, it was held - 
by this Court that the Munsiff was quite competent to make 
the order under section 476, inasmuchas the facts on which 
he ditected the prosecution came to his knowledge while he 
was engaged in a judicial proceeding, namely in a proceeding in 


.&n execution case which had not been finally disposed of. 


It is not suggested on behalf of the petitioners that the 


(1) (1005) I. L. R. 8f Galo, 867, (2) (1907) I. L. B. 85 Oelc, 188, 
(8) (1905) 10 O. W. N. 56. 
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present case is in any way distinguishable from the case CivIL. 
mentioned.. 1909, 
The result therefore is that this Rule must be discharged. p TON ni 
We make no order as to costs. *. 
Haris Ohundra 


We may add that a question might arise whether it was - Chatterji. 
competent to this Bench to consider this Rule. In the case of 
Kak Prosad Chatterjee v. Bhuban Mohini Dass (1), it was held 
that cases of this description should be heard by the Civil Bench, 
whereas in the case of Hem Chandra Roy v. Atal Behary Roy (2), 
a doubt was raised as te whether the case ought not to be 
heard by the Criminal Bench. In the present case, however, the 
Chief Justice has directed that the case should be heard by this 
Bench as at present constituted. It is not necessary therefore 
to consider any question of jurisdiction. 

B. M. Rule discharged, 
(1) (1908) 8 O. W. N. 78. (3) (1908) I. L, L 85 Calo, 009. 


Mookerjec, J, 


Before Mr.. Yustice Mookerjee and Mr. Fustice Vincent. 
SAIBESH CHANDRA SARKAR AND OTHERS 


v. — 
KUMAR BONOWARI MUKUNDA DEB.* Vina 
Putri Regulation ( VILI of 1810), Boos, 6 and 6-—Transferes of a putwi— Deposit dup. $9, 
by unregistered irasgferee, 
The semindar is not bound to accept payment of rent from an unregistered 
transferee of a putni, noris he bound to recognise any deposit of rent made 
by such a transferee in his own name, 
A payment by the transferee to prevent an impending sale for which the 
semindar had applied in spite of the tender and deposit of rent cannot therefore 
be recovered back by suit, 
Raghava v. Brojo Nath (1), Gyanoda Kantho v, Bromomoyi (3), Ltckhi 
Narain v. Khottro Pal (8) relied upon. 
Tare Soondurcs v. Radha Sundur (4) distinguished. 


Application by the transferee of a putni. 

Suit for refund of money alleged to have been illegally 
exacted. 

The facts and arguments sufficiently appear from the 
judgment. i 

Babu Hemendra Nath Sen for the Petitioner., 

Babu Khetra Mohan Sen for the Opposite Party. 


* Ojvil Bule No. 2681 of 1909, against the decision of Baba Tej Ohandra 
Mitra, Munsiff, Bolpur, dated the 22nd May 1909, 
(1) 0870) 14 W. B. 489 (8) (1878) 20 W. B. 880 P. O. 
(2) (1889) I. L, B, 17 Galo, 162. —— (4) (1876) 24 W, B, 68. 
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OVIL. The judgment of the Court was delivered by 
1900. Mookerjee J.— We are invited in this Rule to set aside a 
Balbesh Ohandra decree of the Court below by which the suit of the petitioners 
Sarkar for refund of money paid by them to the defendant to prevent 


Kumar ga the sale of a putni taluk under Regulation VIII of 1819, has 

Mukunda Deb. been dismissed. Itis admitted that the putni originally stood 

' in the name of Matanginithe mother of the petitioners. In July 
1902 she executed a deed of gift in favour of the petitioner, but . 
they did not take.any steps in accordance with the Regulation 
to have their names registered in the office of the landlord. 
During the lifetime of their mother, they continued to pay rent 
in her name. Sometime after her death, they made an 
attempt to pay rent in their own name, but the landlord refused 
to accept the money. They then made various deposits in Court. 
The landlord ignored these deposits and proceeded to put up the 
putni to sale under the Regulation. It was to prevent this 
impending sale that the money was paid. The case for the 
petitioners is that money was obtained from them by compul- 
sion, that the landlord ought to have received the sums which 
from time to time were tendered by the petitioners, and, that 
at any rate he ought to have withdrawn from Court the sums 
which were duly deposited. The Small Cause Court Judge has 
‘held that the plaintiffs have no cause of action and that inas- 
much as they did not register their names under Regulation VIII 
of 1819, the landlord was not bound to receive any rent from 
them and was entitled to bring the putni to sale. In this view, 
he has dismissed the suit. In our opinion, there can be no 
possible question that the decree made by the Court below is 
correct. | 

It was held by this Court in the case of Raghava v. 

Brojonath (1) that where arrears of putni rent were due, in 
applying to the Collector to bring the property. ta sale, the 
Zemindar need not recognise any one except the registered 
putnidar. The same view was subsequently affirmed in the case 
of Gyanoda Kantho Roy v. Bramomoyr Dasi (2). In this case, 
the question arose, whether failure on the part of the transferee 
of a putni to get himself registered in the office of the zemindar, 
absolved the transferor from the liability to pay putni rent. The 
learned Judges discussed the terms of sections 5 and 6 of Regu- 
lation VIII of 1819 and then proceeded to observe as follows: 
" Having regard to these provisions, it seems to us that the 


(1) (1810) 14 W. R 489. (3) (1889) T. T, 8. 17 Calo, 103, 
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- purchaser in the present case ought to have applied to the 
xemindar to register the transfer of the tenure, and at the same 
time to have paid or tendered the prescribed fee, and had she 
done so and also furnished the security which the zemindar was 
entitled to demand, the zemindar could not have refused to 
register the transfer. The purchaser, however, did nothing of 
the kind, and, therefore, the zemindar was not bound to register 
the tranafer or recognise the purchaser as the tenant, and under 
these circumstances, we think that the plaintiff has- still a right 
to look to the ostensible tenants, that is, to'the defendants in the 
present suit, for her rent.” This view is in harmony with the 
decision of their Lordships of the Judicial Committee in the 
case of Luckht Narain v. Khetiro Pal Singh (1). In that case, 
the question arose as to the position of an assignee of a durfudnt, 
and it was held that “ until the assignment has been registered or 
the assignee has been accepted by the putnidar as his tenant, the 
assignor is not discharged from liability, and such liability may 
be enforced by the sale of the durputni taluk in execution of a 
decree against him for the rent." Reliance, however, was placed by 
the learned vakil for the petitioners upon the case of Zara Soondurt 
v. Radhasundur (2), in which it was ruled that where a zemindar 
puts upa putnee for sale under Regulation VIIM of 1819, knowing 
that the rent due to him has been paid into Court bythe putnidar, 
the sale is invalid, even if the notice served on the zemindar was 
illegally served. This decision is clearly distinguishable, as the 
deposit was made by the putnidar. The only defect in the pro- 
ceeding was that notice of the deposit was not duly served on 
the zemindar. The zemindar, however, was aware of the fact of 
the deposit, and notwithstanding the fact that deposit had been 
made to his knowledge, proceeded to sell the property. In the 
case before us, the deposit has been by a person whom the 
zemindar is not bound to recognise. We must therefore hold 
that the view taken by the Court below is correct, and its deci- 
sion cannot be assailed. The rule is discharged with costs, two 


gold mohurs. 
B. M. Rule discharged, 
(1)- (1878) 20 W. R. 880. (3) (1875) 24 W. B. 68. 
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Before Mr, Fustice Mookeryee and Mr. Fustice Vincent, 


KALI CHARAN NANDY 
v, 
DEBENDRA NATH KAR." 
Exeowiion of mortgage deoree—Jwudicial procesding—May of salo— District 
Judge, letter from. 
Proceedings in execution of a mortgage decree were pending in the Oourt 
of a Subordinate Judge, The District Judge appointed a common manager of 
the estate of the judgment-debtors and wrote a letter to the Subordinate Judge 


asking him to postpone the sale for eight months, The Subordinate Judge 
stayod the sale accordingly. 

Held, that the course adopted was entirely irregular, The proceedings 
before the Subordinate Judge were judicial proceedings and oould be stayed 
only upon & proper application presented in Court in due course, 

Hold also, that if good grounds were made ont for the stay of sale, the 
Court would make the order only upon terms, and would take oare to protect 
the dearee-holder from loss and direot payment of costs to him, 


Application by the decree-holder. 
Proceedings for stay of sale. 
Babu Gtrish Chandra Pal for the Petitioner. 


Babus Umakali Mukerji and Foy Gopal Ghoska for the 
Opposite Party. 


. The facts and arguments sufficiently appear from the 
judgment whioh was delivered by 


Mookerjee J.— We are invited in this Rule to set aside an 
order made by the Subordinate Judge in the Court below, for 
postponement of a sale in execution of a mortgage decree till 
the 15th March 1910, It appears that the decree mst was made 
on the mortgage on the 17th December 1907. On the 7th 
August 1908 the mortgagee made an application in which he 
prayed that the order absolute might be made under section 89 
of the Transfer of Property Act and further that the mortgaged 
properties might be brought to sale. On the 2and August 
1908, the order absolute was passed, and two days later, the 
properties were directed to be sold on the 17th November. 
Shortly after this, a common manager appears to have been 
appointed, in respect of the estate of the mortgagors, under the 
Bengal Tenancy Act, and on the 18th June 1909 the learned 
District Judge addressed a letter to the Subordinate Judge, in 
whose Court execution proceedings were pending, requesting 


* Civil Eule No. 8326 of 1000, against the order of Mr, J. N, Mukerjes, 
Bubordinate Judge, Outtack, dated the 31st June 1909. 
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"that the sale might be postponed till February 1910. It was 
stated in this letter that arrangements were in progress for the 
sale of a portion of the estate, mouzah by mouzah, for satisfaction 
of the debts due to different creditors and that execution sales in 
the interval might bring the estate to ruin. and prevent all the 
creditors from getting their dues. On the 21st June, the 
Subordinate Judge recorded the following order: ' Received 
District Judge's letter No. 151 dated the 18th instant for post- 
ponement of sales of all Kar estates (of which the property 
advertised in this case is one) till. the end of February next. 
The sale is therefore postponed to 15th March next. Issue 
fresh proclamation. Decree-holder to pay costs.” Weare now 
invited to set aside this order on the ground that it was irregularly 
made. In answer,it has been suggested by the learned vakil 
who appears to show cause that the proceedings were throughout 
irregular, inasmuch as a date had been fixed for the sale of the 
mortgaged properties without any application by the decree- 
holder for execution of his decree.  Tbere is no substance 
however in this contention. As we have already stated, the 
application of the 7th August 1908 was for a two-fold purpose. 
It invited the Court to make the order absolute and also to 
direct the sale of the mortgaged properties. This, in our 
opinion, was sufficient compliance with tbe requirements of 
section 89 of the Transfer of Property Act, which was at the 
time in force. As to the order for postponement of the sale, no 
attempt has been made to support it. The execution proceed- 
ing pending before the Subordinate Judge- wasa judicial pro- 
ceeding, and if the judgment-debtor desired that the impending 
sale should be postponed, a proper application ought to have been 
presented to the Court in due course, The Subordinate Judge 
ought not to have taken any action upon aletter received from the 
District Judge. He could proceed only on the basis of an 
application regularly made, and, if he thought that any indul- 
gence ought to be granted to the judgment-debter, the order 
should have been made on terms, and care should have been 
taken to protect the decree-holder from any loss likely to result 
from the delay, and to award him any costs that he might have 
already incurred or would have to incur by reason of the 
postponem ent. ; 

The result therefore is that this Rule must be made absolute 
and the order of the 41st June discharged. We do not however 
desire to hamper in any way the exercise of judicial discretion 
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by the Subordinate Judge, should an application be presented to ` 
him for postponement of the execution sale. If such an appli- 
cation is presented, he will have to deal with it under section 47 
of the Code of 1908 read with Order a1 Rules 26 and 69, 


' upon the facts which may be judicially brought to his notice. 


We make no order as to costs. Let the record be sent 
down at once. 


B. M, 
i Rule made absolute. 


APPELLATE CIVIL. 


Before Mr. Fustice Mookerjee and Mr. Fustice Vincent. 


KRISHNA DAS LAW AND OTHERS 
v, 
PORESH SARDAR AND OTHERS.” 
Bengal Tenancy Act (VIII of 1886), Beo. 105—BSottlemont of rent—Co-sharer 
landlord, maintainability of applloation by. 

It is not competent to a co-sharer landlord to make an application for 
settlement of rent under either sub-section (1) or sub-section (8) of section 105 
of the Bengal Tenancy Act, 

Appeal by the applicants, Co-sharer Landlords. 

Applications for settlement of rent under section 106, sub- 
sections (1) and (2) of the Bengal Tenancy Act. 

Babus Debendra Nath Ghosh and Narendra Chandra Bose 
for the Appellants, 

Babu Tarak Chandra Chakravartt for the Respondents. 

The facts and arguments sufficiently appear from the judg- 
ment of the Court which was delivered by 


Mookerjee J.— Ihe substantial question of law which calls 
for decision in this appeal is whether it is competent to a co- 
sharer landlord to make an application under section 105 subsection 
(2) of the Bengal Tenancy Act for settlement of rent. TheSettle- 
ment Officer as also the Special Judge has answered this question 
in the negative. There is no authority directly bearing upon 
the point, and the determination of the question, therefore, must 
depend upon the construction of the language used by the 
Legislature. . 


* Appeals from Ee Med Decree e 1006 ae db of 1909, against the 
deciston of T. O. Mookerj TRUM el d ulna, dated the 3nd August 
1000 an Gar e Geta Aco. umen Ones Khulna: 
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Sub-section 2 of section 105 provides that when in any case 
in which a settlement of land-revenue is not being made or is not 
about to be made,the Revenue Officer has recorded, in pursuance 
of clause (7) of section 102, that the occupant of any land 
claimed to be held rent-free is not entitled to hold it without 
payment of rent, and either the landlord or the occupant applies 
within two months from the date of the certificate of the final 
publication of the record of rights under section 103À sub- 
section (2) for a settlement of rent, the Revenue Officer shall settle 
a fair and equitable rent fog the land. The learned vakil for the 
appellant suggests that this section is not controlled by section 
188 which provides that where two or more persons are joint 
landlords, anything which the landlord is under the Act required 
or authorized to do must be done either by both or all those 
persons acting together or by an agent authorized to act on 
behalf of both or'all of them. The learned Vakil contends that 
section 188 does not apply, because till rent has been assessed, 
the applicant under section 105 subsection (2) is not a landlord 
at all It is difficult to treat this argument seriously, for if the 
petitioner is not the landlord, it is not competent to him to apply 
under section 105 subsection (2). Besides, an examination of 
clauses 3and 4 of section 3 of the Bengal Tenancy Act will show 
that a person may be a tenant of a landlord though he does not 
pay. rent in respect of the land held by him. We must proceed 
on the assumption, therefore, that the appellants before us were 
landlords within the meaning of section 105 of the Bengal 
Tenancy Act. The question arises, whether the term 'landlord' 
in sub-section (2) of that section means any one of several joint 
Jandlords or the entire body of landlords. Now, so far as section 188 
is concerned, it will be observed that the Legislatures use the ex- 
pression ‘landlord.’ to indicate the entire body of joint landlords, 
and this is also borne out by the decision of this Court in the 
case of Jugobundhu Patiuck v. adus Ghose (1). It is suggested, 
however, that as section 188 is limited in its application to matters 
which the landlord is required or authorized to do under the 
Bengal Tenancy Act, it has no application to section 105, sub- 
section 2, because that section does not authorize the landlord 
to,apply for a settlement of a fair and equitable rent. It is argued 
that the right of the landlord to apply for settlement of fair and 
equitable rent is a right which he enjoys under the general law, 
independently of the provisions of the Bengal Tenancy Act, 

-- (1) (1887) L L, B. 18 Calo, 47. - 
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and that sub-section 2 of section 105 merely points out the mode 
in which that right may be enforced. We are of opinion that 
there is no solid foundation for this line of reasoning by which 
the operation of section 188 is sought to be excluded. Section 
105 sub-section 2 clearly authorizes the landlord to ask for settle- 
ment ofrent in a particular contingency, namely, when it is 
recorded that the occupant of any particular parcel of land 
claims to hold rent-free land which he is not entitled to hold 
without payment of rent, It cannot be disputed that but for 
this section, the landlord would not be entitled to commence 
a proceeding for settlement of rent by an application to the 
settlement authorities. In this view, it is obvious that the entire 
body of landlords must join in an application under section 105 
sub-section 2. 

Stress, however, is laid upon judicial decisions as autho- 
rities in support of the contrary view. The first of these 
isthe case of Khondkar Abdul Hamid v. Mohini Kant Saka (1). 
A careful examination of the judgment shows that the deci- 
sion does not lend any asistance to the argument of the 
appellants. What has been ruled in that case is that if 
section 52 of the Bengal Tenancy Act is applicable to a parti- 
cular case, section 188 bars the maintainability of the suit at the 
instance of aco-sharer landlord. In other words, where the 
defendant takes possession of land by gradual encroachment and 
the plaintiff as one of several joint landlords sues for assessment 
of rent on the assumption that there is a new holding and that 
a new rent has to be assessed, section 52 has no application and 
section 188 is no bar. On the other hand, if such a landlord sues 
for rent, not merely of the additional land found in possession of 
the tenant, but in respect of the entire quantity of land found 
in his possession including the land of his original holding, 
section 52 is applicable and section 188 presents a bar. The 
next case to which our attention is invited is that of Sher 
Bahadur Saku v. Mackenste (1). In that case, the question 
arose, whether it was competent to one of several joint land- 
lords to prefer objections under section 106 of the Bengal 
Tenancy Act, and it was held that sucha landlord might have 
recourse to proceedings for disputing an entry ina record of nghts 
under that section. Obviously this case is distinguishable from 
the one before us, on the ground that section 106 does not require 
or authorize the landlord to take exception to an entry in a record 


(1) (1900) 4 0. W. N, 508. (1) (1903) 7 O. W, N, 400. 
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of rights, But we are of opinion also that section 106 itself 
furnishes ample evidence that it could never have been intended 
by the Legislature that an objection under that section .should 
be jointly taken by all the landlords. Section 106 contemplates, 
among others, the case of the determination ofa dispute 
between landlords of the same estate. If the landlords them- 
selves are disputing, it would obviously be impossible for them 
to join together in taking an objection under section 106. This 
case also therefore does not lend any support £o the argument of 
the appellants. The last case upon which reliance is placed is that 
of Abdul Hakim v. Rajendra (1). In this case the learned Judges 
appear to have doubted the earlier decision in Xhondakar 
Abdul Hamid v. Mohini Kant Shaha (2) and at the same time 
to have followed it. So far as we can gather from the judg- 
ment, it is possible that the distinction, to which we have refer- 
red, between a suit for assessment of new rent in respect of new 
lands only and a suit for rent of a consolidated holding compri- 
sing the original lands and the new lands, was not brought to the 
notice of the Court. At any rate, the decision is not directly 
in point, and does not support the contention of the appellants. 
There are, on the other hand, numerous cases 1n which it 
has been held that section 188 disentitles one of several joint 
landlords from claiming various reliefs to which the landlord is 
entitled under the Bengal Tenancy Act. For instance, one of 
several joint landlords is not entitled to claim enhancement of 
rent nor to eject a tenant in accordance with the provisions of the 
Bengal Tenancy Act. Hecannot apply for commutation or for 
a division and appraisement of rent payable in kind, nor can he 
apply for issue of a notice and enter upon an abandoned holding. 
He cannot measure lands under the provisions of the Act, or 
take proceedings for distraint,or apply to have the incidents 
of a tenancy determined. He could not, till recently, apply to 
have particulars of tenancies recorded under section 103, which has 
now been amended and specifically entitles one of several joint 
landlords to take proceedings under that section. When we 
compare the language of section 103 as amended with that of 
section 105, it becomes obvious that the Legislature could never 
have intended that one of several joint landlords should be 
entitled to take action under section 105 sub-section 2. The 
present application, therefore, has been rightly held to be not 
maintainable. It is hardly necessary to add that the circumstance 
(1) (1909) 18 0. W. N. 688. (3) (1900) 4 O. W, N, 508. 
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that the co-sharers of the appellants have been joined zs 
parties defendants to the proceeding does not make any difference, 
because as was pointed out by this Court in the case of Maheed 
AR v. Ameer Rat (1), if section 188 is applicable, all the landlords 
must join together and it is not a sufficient compliance with the 
provision of that section to make the landlords, who refused to 
join, parties to the proceedings. 

It is contended by the learned wakil for the appellants that 
the view we take will cause great hardship to landlords. This, 
however, is a circumstance, which tha Court can hardly be invited 
to take into consideration in construing a statute the language of 
which is plain. We arenot concerned with any hardship which 
might possibly result from the administration of the law as it 
stood ; that is entirely a matter for the Legislature to consider. 
But we are not satisfied that there is any hardship involved in 
the interpretation which we have put upon section 105. Itis 
always open to a landlord, before he has recourse to settlement 
proceedings, to have a partition with his recalcitrant co-sharers, 
and if he takes this initial precaution, no possible ‘difficulty can 
subsequently arise. 

It is finally suggested that the present case is not a case of 
co-sharer landlords at all, and it is sought to be argued that the 
appellants and their co-sharers who are respondents are not joint 
landlords within the meaning of section 188 of the Bengal 
Tenancy Act. Such a contention, however, so far as we can gather 
from the record, does not appear to have been raised at any stage 
of the proceedings either before the Settlement Officer or the 
Special Judge. The point raised really involves a' question of 
fact and it is not possible for us at this stage to entertain. it, 

The result is that the view taken by the Settlement Officer. 
and the Special Judge cannot be successfully assailed. The 
appeal fails and is dismissed with costs. We assess the hearing 
fee at two gold mohurs. 

It is conceded that Appeal No. 1699 of 1909, will be governed 
by this judgment, although that case arose under sub-section (1) 
of section 105 of the Bengal Tenancy Act ; that appeal also is dis- 
missed with costs. We assess the hearing fee at two gold mohurs. 
B. M. Appeals dismissed, 

(1) (1890) I. L. E, 17 Oale, 688. 
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Before Mr. Justice Mookerjee and Mr. Fustce Vincent. 
THAKAMANT DASI 


t. 
MOHENDRA NATH DEY SARKAR.* 
Bengal Tonancy Aot (VIII of 1885) Seh, LII, Art, 6— Aot Iof 1907 B. Q, 
Sec, 61, Sub-Seo. 4— Fooowiion of docrss— Limitation — Decree by oo-tkarer 
landlord. 


An application for execution of & decree for rent obtained by a co-sharer 
landlord, presented after the amendment of the Benga} Tenancy Act by Act I 
of 1907, is governed by the amended Article, even though the decree might hars 
been made before the amendment. 

Under Boh, III, Art. 6 as amended, a deoreo for rent in & suit by a œo- 
sharer landlord is subject to the same period of limitation as a decree in a sult 
by the entire body of landlords, 

Quere, whether the case of Kadarmath v. Ardha Chander (1) which 
interpreted the law as it stood before the amendment of 1907 was correctly 
decided. 


Appeal by the Deoree-holder. 
Application for execution of a decree by a co-sharer landlord. 


Dr. Priya Nath Sen for the Appellant. 
Babu Sib Chandra Palit for the Respondent, 


The facts and arguments appear sufficiently from the jadg- 
ment which was delivered by 


Mookerjee J.—The substantial question of law which calls for 
decision in this appeal is, whether an application for execution 
of a decree for arrears of rent obtained by one of several joint 
landlords in respect of her share, is governed by the rule of 
limitation prescribed in Clause 6 of Schedule III of the Bengal 
Tenancy Act. The appellant before this Court sued the 
respondent for arrears of rent of a tenancy governed by the Bengal 
Tenancy Act and obtained a decree on the 13th October 1898, 
which was confirmed on appeal by the Subordinate Judge on 
the 6th November 1899 and ultimately by this Court on the 
and June 1902. There were execution proceedings in 1904, 1905 
and 1906, before the present application for execution was 
presented on the 2oth January 1908. The objection of the 
judgment-debtor is that the application is barred by limitation 
under Art. 6 of Schedule III of the Bengal Tenancy Act, The 
Court of first instance has allowed the objection on the ground 


* Appeal from E eds Order No. 5338 of 1008, against the decision of 
8.0. Mallik, Esq. rot Judge, dated the 7th July 1908, confirming that of 
Babu Boldya Nath Ghatak, Hunat of Hooghly, dated the 11th April 1908. 
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that the case is governed by Art. 6 as amended by Bengal Act I 
of 1907, and that whatever doubt might have existed under the 
law before the recent amendment, there is no question now that 
the Article is applicable to an application for execution of a 
decree obtained by one of several joint landlords for his share of 
the rent. In this view, the Court of first instance has dismissed 
the application as barred by limitation. Upon appeal, this order 
has been confirmed by the District Judge. The decree-holder 
has now appealed to this Court, and on her behalf it has been 
argued that the Article in its amended form has no application, 
and that if the law as it stood before fhe amendment, is applied, 
the application for execution is not barred under the authonty 
of the decision in Kedar Nath Banerjee v. Ardha Chander Roy (1). 
Under Art. 6 (we quote so much of it only as bears upon the pre- 

sent discussion) as amended by Bengal Act I of 1907, section 61 

sub-section 4, reads as follows : An application for the execution of 
a decree or order made in a suit between landlord and tenant to 
whom the provisions of this Act are applicable and not being 
a decree for a sum of money exceeding Rs. 500, must be made 

within three years frem the date of the final decree of the 

appellate Court. This Article was in force at the time when the 
application for execution now under consideration was made, 
and consequently, prima facte, governed the matter. [Guru- 
padapa vw. Virbhadrapa (2), JSugmohun vw. Luchmeshur (3), 
Becharam v. Abdul (4), and Debnarain v. Narendra (9)]. It was 
suggested, however, by the learned vakil for the appellant that 
Article 6 in its amended form applies only to decrees in suits 
commenced after the amendment, and that the language of the 
amended Article could not appropriately be applied to decrees 
made before the amendment came into operation. Our attention 
was particularly invited to the words "landlord and tenant to 
whom the provisions of this Act are applicable," and it was 
contended that the term “this Act? means this Act as now 
amended. It was further suggested that the Act was not appli- 

cable before its amendment to suits by one of several joint 
landlords. We are unable to accept this line of reasoning as 

well-founded. Art. 6 in its amended form was in operation when 
the present application was made, and its language plainly 
indicates that it is not limited in application to decrees in suits 
commenced after the amendment came into force. To determine 


(1) (1901) I. L. R. 29 Calo. 54, — (8) (1884) I L. R. 10 Oalo. 748. 
(2) (1883) L L. B, 7 Bom 459. — (4) (1884) I. L. R. 11 Oalo. 65. 
(5) (1889) I L, B. 16 Calo 267. 
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whether Art, 6 is applicable, two tests have to be applied ; namely, 
first, was the decree sought to be executed made in a suit 
between landlord and tenant, and, secondly, did the provisions 
of this Act, that is, the Bengal Tenancy Act, (as contradistin- 
guished from other Acts, for example, other Tenancy Acts or 
the Transfer of Property Act), apply to the landlord and tenant. 
So far as the first question is concerned, it cannot be disputed 
that the answer must be in the affirmative ; so far as the second 
question is concerned, it is in our opinion chear that it also must 
be answered in the same manner. It is erroneous to suppose 
that before the Bengal Tenancy Act was amended in 1907, the 
provisions of the Act did not apply to a co-sharer landlord. That 
many provisions of the Áct were applicable to co-sharer landlords, 
does not admit of serious dispute. Fer instance, in the very 
litigation out of which the present proceedings have arisen, two 
provisions of the Act were applied for the benefit of the landlord. 
An examination of the records of thesuit shows that a decree 
for damages was made at the full rate mentioned in section 68, 
and Art. 2 (5) of Schedule III was applied to enable the landlord 
to obtain a decree for arrears of rent for four years. If the provisions 
of the Bengal Tenancy Act had not been applicable to the land- 
lord and tenant now before us, the claim of the former to realise 
rent for more than three years could have been successfully met by 
the plea of limitation, and he could further have obtained a 
decree for interest only at the contract rate. If, therefore, the 
provisions of the Act are applicable to the parties, any applica- 
tion for execution of the decree made in the suit must be 
governed by Art. 6 in its amended form, In this view, it is not 
necessary for us to consider in detail whether even before the 
amendment, an application for execution of a decree for rent 
obtained by a co-sharer landlord for his share of the rent was or 
was not governed by Art. 6. We need only observe, that if the ques- 
tion did arise, a reference to a Full Bench would be necessary, 
as we are not prepared to follow the decision in Kedar Nath v. 
Ardha Chunder (1) As at present advised, we are inclined to 
adopt the view that a decree ina suit for rent by a co-sharer 
landlord for his share of the rent is a decree made under the Act, 
because it is made in asuittried in accordance with the pro- 
cedure prescribed in Chapter XIII of the Act. To determine 
whether a decree has been made under the Act, the test to be 
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applied is, whether it terminates a suit tried in accordance with 
the Act, and not whether it is capable of execution under 
Chapter XIV of the Act. Sufficient importance was not 
attached to this distinction in the case of Kedar Nath v. Ardha 
Chunder (1), in which it was assumed that a suit for rent by 
the entire body of landlords is, by virtue of section 188, insti- 
tuted under the Act, whereas a suit by a co-sharer landlord for 
his share of the rent is instituted under the general law. This 
distinction, howevey can no longer be maintained in view of 
tha decision of the Judicial Committee in Promoda Nath v. 
Ramant Kant (2), where it was pointed out that the filing of a 
suit for rent, whether by a co-sharer landlord for his share of 
the rent, or by the entire body of landlords for the whole 
amount in arrears, is not athing which the landlord is under 
the Act required or authorised to do. Both classes of suits are 
commenced under the general law, and, they are both tried 
under the judicial procedure described in Chapter XIII of the Act. 
When we reach the stage of the enforcement of the decrees 
made in both classes of suits, we find, however, that Chapter XIV 
defines certain special consequences which follow from the 
execution of a decree for the entire rent, and also prescribes 
the mode of execution of such a decree. From this point of view, 
a decree obtained by a co-sharer landlord for his share of the 
rent would be appropriately described as a decree made under 
the Act, and this was unquestionably the view which was 
generally accepted before the decision in Kedarnath v. Ardha 
Chunder (1). In the view, however, which we take of the 
position of the parties in the present case, it is needless to 
examine further the law as it stood before the amendment of 1907. 

The result, therefore, is that the order made by the Court 
below must be affirmed and this appeal dismissed with costs. 
We assess the hearing fee at three gold mohurs. 


B. M, Appeal dismissed. 


(1) (1901) L L. R. 29 Calo, 54. (3) (1907) I. L. R. 85 Oslo. 881. 
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Before Mr. 9ustice Mookerjee and Mr. Fustice Vincent. 
RAKHAL DAS MAZUMDAR 


U 


JOGENDRA NARAIN MAZUMDAR.* 


Limitation Ao (XV of 1877), Boh, 11 Art 179, Qa. 1, 8, 4 — Deoree, dato of — 
Jleriev-— Amendment, 


For the purposes of Art, 179 of the Limitation Aot, the date of the decree 
is the date of the judgment Time runs, therefore, not from the date when the 
deoree was actually signed, but from the date of the judgment. 

When the original judgmqnt did not provide for coats of preparation of 
the decree in a partition suit, and an application to the Court for this purpose 
was granted and a clause for payment o? such costs added to the deoree, the 
application is substantially one for review of the judgment, and time runs fom 
the date of the grant thereof. 


Venkata v. Venkata (1) followed. 


Quere, whether an application for amendment of a deoree (40 as to bring 
it into conformity with the judgment Is an application for review, 
Kali Prosunna v, Lal Mohan (2) doubted. 


An application to the proper Court to certify a payment, when the payment 
asserted hag been actually made, is sufficient to bring the case within ol&use 4 
of Art. 179. 

Appeal by the judgment-debtor. 
Application for execution of decree. 


Babus Hemendra Nath Sen and Sarat Chandra Bose for the 
Appellant. 


Babus TLarakisore Chowdhury and ¥Fatmndra Nath Sen for | 


the Respondent. 


The facts and arguments sufficiently appear from the 
judgment which was delivered by 


Mookerjee J.—The sustantial question of law which calls 
for decision in this appeal is, whether an application presented 
on the 21st December, 1907, for execution of a decree made on 
the 6th December, 1904 is barred by limitation. 

The Court below has held that the application is not barred, 
because the decree was amended on the 4th January, 1905. 
This view has been assailed on behalf of the judgment-debtor 
on the ground that time runs against the decree-holder from 
the date of the judgment, and that as the amendment related 
merely to costs and did not affect the substantial portion of the 


* Appeal from Order No. 258 of 1908, against the decision of Babu Provash 
Nath Ohatterjee, Subordinate Judge of Hooghly, dated the 37th May 1908. 
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decree, the decree-holder is not entitled to apply, within three. 
years from the date of the amendment, for execution of the 
decree in so far as it relates to possession of the properties. On 
behalf of the decree-holder, it has been contended that although 
the application was described as one for amendment, it was really 
in the nature of one for review of judgment, and that time runs, 
consequently, from the date when the application was granted. 
To determine which of these contentions should prevail, it is 
necessary to refer fot a moment to the proceedings in the suit. 

It appears that in the course of the suit, the parties filed a 
petition of compromise in which they settled some of the 
matters in dispute and agreed to refer others to arbitrators who 
were expressly authorised to determine the question of costs. 
The arbitiators submitted their award on the 23rd November, 
I904,in which they directed, among other things, that each 
party should bear his own costs of the suit. On the 6th Decem- 
ber, the Subordinate Judge delivered judgment in substantial 
accordance with the award which had, meanwhile, been amended 
upon minor points by consent of parties. Up to this stage, it 
appears to have been overlooked tbat costs would be incurred 
after the judgment in the preparation of the decree, inasmuch 
as under Article 45 of Schedule I of the Stamp Act, the decree 
which effected a partition, would have to be stamped according 
tothe value of the separated share of the property. On the 
8th December, the plaintiff was called upon by the Court to deposit 
the nccessary stamp. He carried out this order, and the decree 
was drawn up and signed on the ard January, 1905. On the 4th 
January, the plaintiff applied that directions might be given for 
the realisation of the stamp duty from the defendants according 
to their respective shares. As there was no opposition, the 
Court allowed the application, and a clause was added to the 
decree, on the same day, under which the plaintiff was authorised 
to recover a proportionate share of the stamp duty from the 
defendants. Weare informed that one of the defendants, now 
appellant before this Court, paid his share amicably, and on the 
14th January, 1905, the decree-holder applied to the Court 
under section 258 of the Civil Procedure Code te enter satis- 
faction of the decree pro tanto ; this was done and the amount 
was certified to bave been duly paid. The question now arises, 
whether in the events which have happened, the present appli- 
cation for execution is barred by limitation. 

In the first place, it is clear that for purposes of execution, 


Vot. A.J HIGH Oorm. 


the date of the decree must be taken to be the date of the judg- 
ment. Afsal Hassain v. Umda Bibi (1), Golam Gafar v. Goljan 
Bibi (2) and Yamajtv. Antajt (3). The decree-holder, therefore, 
cannot in this case derive any benefit from the circumstance 
that the decree was not, as a matter of fact, drawn up and 
signed till the 2nd January, 1905. He consequently places 
reliance upon the amendment made onthe 4th January 1905, 
and seeks the benefit of Article 179, clause 3 of the Limitation 
Act, which provides that when there has been a review of 
judgment, the time is to run from thé date of the deci- 
sion passed on review. In support of this view, reliance 
is placed upon the case of Kali Prosunno v. Lal Mohan (4), 
where an order for amendment of a decree under section 206 of 
the Code of 1882 was treated as equivalent to an order for review 
of judgment for the purposes of Article 179, clause 3 of the Limit- 
ation Act. We observe, however, that this decision has been 
dissented from in ZAsanullah v. Dakhint (5), where it was 
pointed out that the earlier decisions in Kzsken Sahay v. 
Collector of Allahabad (6) had been misunderstood, as already 
explained in Kullu Ram v. Fatuman (7) and Daya Kishan v. 
Nanhi Begam (8). If, under these circumstances, the decree- 
holder found it necessary to rely upon the case of Kaiprosunno 
v. Lal Mohan (4), we should have to consider whether the 
matter might not require re-examination, and perhaps, render 
necessary a reference to a Full Bench. It is manifest, however, in 
the present case that the application of the 4th January, 1905, 
by whatever name it might then have been called, was, in its 
essence, an application for review of judgment. It was not an 
application for amendment of the decree under section 206, so 
as to bring it into conformity with the judgment. In the 
first place, it was made on the assumption that up to that time 
the decree had not been drawn up and signed. In the' second 
place, the judgment which confirmed the award, did not contain 
any direction for payment of costs to be incurred, subsequent to 
the judgment, in the preparation of the decree. It was a clear 
case of omission, and the plaintiff could obtain relief only by way 
of review of judgment. Unless it was first determined that the 
costs for the preparation of the decree were to be paid by the 


(1) (1895) 1 0. W. N. 08. (b) (1905) T. L. B 87 All. 578. 
(2) (1897) L L. B. 25 Calo. 109. (8) (1881) I. L. B. 4 AIL. 187. 
(8) (1898) I. L. B. 28 Bom, 443, (7) (1890) L L. R. 18 AlL 134. 
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parties in proportion to their shares, a direction to this effect 
could not possibly be inserted in the decree. Bas Shri v. 
Agar Sangaji (1). This was clearly, therefore, a matter for review 
of judgment, as the direction for payment of costs required to be 
supplemented. The view we take is supported by the case of 
Venkata v. Venkata Sinhdrt (2). But it is suggested, that the 
application was not properly stamped as an application for review 
of judgment. This circumstance, however, is immaterial; it 
cannot, in any event, alter the essence of the proceeding, Besides, 
after the decree has been modified, the Court of execution cannot 
consider whether it was erroneously or irregularly modified. 
Menat Ali v. Amdar Ak (3) It is plain, therefore, that the 
application for execution is not barred by limitation. 

We may add that there is another substantial difficulty in 
the way of the appellant. As previously stated, the decree- 
holder appears to have certified payment to the Court by an 
application on the 14th January, 1905. According to the view 
taken in the cases of Tarini v. Bisthoe (4), Sajan Singh v. Hira 
Singh (5), aud Wast Imam v. Poonet Singh (6), an application to 
certify payment, when the payment asserted has been actually 
made, is sufficient to bring the case within the scope of clause 4, 
Article 179, of the Limitation Act. In this view also, the 
appellant must fail in his contention. 

The result, therefore, is that the order made by the Court 
below must be affirmed and this appeal dismissed with costs. 
We assess the hearing fee at five gold mohurs. 


B. M. Appeal dismissed, 
(1) (1907) I, L, R. 81 Bom. 417. (4) (1886) I, L. R. 12 Calc. $08. 
(3) (1900, I, L. B 24 Mad. 25. (5) (1889) 1. L, R. 19 All. 899. 
(8) (1906) 9 0 W N. 606. (0) (1898) I.L B 20 Oalo. 090, 


Before Mr. Fustice Mookerjee and Mr. 9ustice Carnduff. 


ZAKI HASAN AND ANOTHER 
v 


DEO NATH SAHAI AND OTHERS.” 


Alertgage—Sub-morigagee—Swit, right of —Swul, frame of. 
A sub-mortgages is entitled to bring a suit against ‘his mortgagor and to 
realise the dues on his mortgage by sale or foreclosure. 
It may also be open to him, but by no means obligatory, to frame his suit 


* Appeal from Original Decrees No 438 of 1907, against the decision of 
Babu Shama Kant Nag, Subordinate Judge, Saran, dated the 27tn July 1907. 
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"fn such à way 44 to enforce the original mortgage against the mortgagor of his O1VIL, 
mortgagor, 1906. 
mod Lai v. Durga Prasad (1) and Ram Sanker Lal v. Ganssh Prasad (8) Zaki Hun 

Appeal by the Defendants. "m WM 


Suit for sale by a sub-mortgagee. 


Babu Omakali Mukerji and Moukne Mahomed Mustafa 
Khan for the Appellants. 


Babus Fogesh Chandga Roy and Akhoy Kumar Banerjee 
(for Babu 9nanendra Nath Bose) for the Respondents. 


The facts and arguments appear sufficiently from the jadg- 
ment which was delivered by 


Mookerjee J.— This is an appeal on behalf of the third and 
fourth defendants in an action to enforce a mortgage security. 
The first defendant executed the bond in favour of the plaintiff 
on the 25th September 1904 for a sum of Rs. 5500, and got it 
registered on the 12th November following. The date fixed for 
repayment was the 11th. December 1905. On the 27th June 
1906, the plaintiff commenced this action against the mortgagor 
and his son and two other persons who had purchased the 
property at a sale in execution of a money decree against the 
mortgagor on the 8th June 1906. The claim was resisted by 
these purchasers, substantially on the ground that the bond 
represented a fictitious transaction and had been executed solely 
with a view to place the properties out of the reach of the 
creditors of the mortgagor. The Subordinate Judge overruled 
this contention and made a decree in favour of the plaintiff. 
The two purchaser-defendants have now appealed to this Court, 
and on their behalf the decision of the Subordinate Judge has 
been assailed on two grounds, namely, frst, that as the plaintiff 
is a sub-mortgagee he is not entitled to maintain the suit as 
framed, and, secondly, that upon the evidence it is conclusively 
proved that the alleged mortgage represents a fictitious 
transaction. 


In support of the first of these grounds, our attention has 
been invited to the mortgage deed, which shows, on the face 
of it, that the property given by way of security, was held by the 
mortgagor under usufractuary mortgage from the proprietors. 
It has been argued that the position of the plaintiff, therefore, 


(1) (1908) 90. L. J. 499. (3) (1907) I. L, R. 29 All, 885, 
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is that of a sub-mortgagee, and, as such he is not entitled to 
maintain an action on his security. In support of this proposi- 
tion, reliance has been placed upon the cases of Ganga Prosad v. 
Chunni Lal (1) and Ram Fatan v. RamAit (2). These decisions, 
however, do not support in any way the contention of the 
appellants. They deal with the question of tbe right of a sub- 
mortgagee to bring to sale the properties comprised in the 
superior mortgage. 'The question raised before us is of an 
entirely different déscription. But we may observe that the two 
cases mentioned have been subsequéntly overruled by a Full 
Bench in Ram Sanker Lal v. Gonesh Prosad (3), in which it was 
ruled that a sub-mortgagee of mortgagee rights in immovable 
property, is entitled to a decree for sale of the mortgagee rights 
of his mortgagor. This is in accord with the principle recognised 
by the Madras High Courtin Muthu B&r:a v. Venkata Challam (4), 
by the Bombay High Court in Narayan v. Ganoji (5) and 
Padgaya v. Baji (6), and by this Court in Bansi Lal v. Durga 
Prasad (7). Itis not necessary to examine whether it is open 
to asub-mortgagee to frame his suit in such a way as to enable 
him to foreclose not merely his mortgagor but also the superior 
mortgagor ; but it is indisputable that it is not obligatory upon 
bim to frame his action in this way. As pointed out by this 
Court in Fasneswar Dutt v. Bhuban Mohan (8), the object of a 
mortgage suit is to cut off the equity of redemption and to bar 
the rights of the mortgagor and of those claiming under him ; 
the only proper parties to such a suit are the mortgagor and the 
mortgagee and those who have acquired interest under them 
subsequent to the mortgage. It is manifest, therefore, that the 
original mortgagor need not be joined in an action for foreclosure 
between the mortgagee and his derivative or sub-mortgagee. 
In the case before us, the plaintiff seeks to enforce his own 
security and to bar the equity of redemption of his alleged 
mortgagor. The mortgagor of that mortgagor is manifestly in 
no way interested in the controversy between the parties to this 
litigation and cannot consequently be drawn into it. The first 
ground taken on behalf of the appellants as to the frame of the 
suit entirely fails. 

The second ground on which the decision of the Subordinate 


(1) (1895) I L R 18 AU 118, (4) (1898) I L B 20 Mad . 85. 
(2) (1905: I. L, R 37 AD 511, (5) (1891) L. L. R 18 Bom, 692, 
(8) (1907) I. L B. 29 AIL 335. (6) (18 95) 1. L. R. 90 Bom. 619. 


(7) 1908) 9 O, L, J. 439. 
(8) (1906) L 88 Calo, 426 ; 30.L J. 208. 
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. Judge is attacked relates to the merits of the case. [Their 
Lordships then considered the evidence on the record, and, at the 
request of the parties, took additional evidence to elucidate points 
not fully cleared up in the Court below. After reviewing the 
whole evidence the judgment proceeded]. 

Upon the whole evidence now on the record, a considerable 
portion of which has been adduced before us, we are satisfied 
that the motgage does not represent a real transaction. The 
second ground taken as behalf of the appellants must conse. 
quently be sustained. , 

The result therefore “s that this appeal must be allowed, the 
decree of the Subordinate Judge discharged, and the suit dismissed 
with costs both here and in the Court below, payable by the 
plaintiff to the third and fourth defendants, 

B. M. Appeal decreed. 


Before Sir Lawrence Fenkins, K. C. I. E, Chief Fustice and 
Mr. Fustice Mookersee. 
RADHIKA NATH SARKAR AND OTHERS 
U. 
RAKHALRAJ] GAIN AND OTHERS." 
Beng al Tenancy Act ( VIL of 1885), Seo, 171— Purchaser of &wrpulni— Posses- 
sion, swit for, not necessary. 

An unrecorded purchaser of a share of a durputni may, when the tencre is 
advertised for sale in execution of a decres for rent by the putnidar, apply under 
section 171 of the Bengal Tenancy Act. Upon such application, he is entitled to 
be placed in posseasion without recourse to & separate suit. 

Umatwul Fatima v, Nomai Charan (1) applied. 

Appeal by thé Plaintiffs. 

Suit for rent. 

The facts and arguments appear sufficiently from the 
judgment. 

Babu Biraj Mohan Mojumdar for the Appellants. 

Babu Bepin Chandra Mullick for the Respondents. 

The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of the plaintiffs 


* Appeals from Appellate Decrees Nos, 254 and 404 of 1006, against the 
decrees of Babu D. N. Sirkar, Subordinate Judge of Hooghly, dated the 
18th November 19065, reversing those of Babu Ühendra Bhumn Banerjee, 
Manstf of Howrah, dated the 18th March 1905, 
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in an action for rent. The plaintiffs and the jroforma defen- ` 
dants were durputnidars of a mehal within which the disputed 
holding is situated, In 1901 the putnidar brought a suit for 
rent against the recorded tenants of the durputni, obtained a 
decree, and proceeded to execute it. The predecessor-in-interest 
of the plaintiffs appellants, who had previously purchased the 
share of one of the durputnidars, deposited the  decretal 
amount, and obtained an order for delivery of possession under 
section 171 of the Bengal Tenancy Act. The plaintiffs now 
bring this suit for rent against the tenant defendant. 

The claim is resisted on two grounds, first, that the plaintiffs 
had no title, because they were not entitled to apply for an 
order under section 171 of the Bengal Tenancy Áct, and in any 
event, could not obtain delivery of possession of the property 
without a proper suit; and secondly, that the defendant had 
paid the rent claimed to the proforma defendants, before this suit 
was brought. 

The Court of first. instance overruled these objections and 
made a decree in favour of the plaintiffs. On appeal, the learned 
Subordinate Judge has dismissed the suit. He has beld that the 
plaintiffs were not entitled to obtain any order under section 171 
of the Bengal Tenancy Act, and that even if they were entitled to 
do so, they could not obtain possession except by a regular auit. 
Against this decision, the plaintiffs have appealed to this Court. 

During the pendency of the appeal in this Court, one of the 
appellants has died. An application by his legal representa- 
tives has been presented on this day for leave to prosecute the 
appeal along with the remaining appellants. The learned vakil 
for the respondent has objected that the application is out of time 
under the Limitation Act of 1908 and ought not to be entertained. 
It has been suggested, on the other hand, that the matter is 
governed by the Limitation Act of 1877. It is not necessary 
for us to deal with this matter, because it cannot be disputed 
that treating the application as substantially one to set aside the 
abatement of the appeal under Order X XII, Rule 9 (2) of the Civil 
Procedure Code of 1908, we have, under clause (3) of that very 
Rule, ample power to enlarge the time ; and as the interest of 
infants are concerned in this appeal, we are of opinion, under 
the special circumstances, that this is a proper case in which the 
application ought to be entertained and allowed. The record 
will accordingly be amended, and the appeal may therefore be 
taken to be properly constituted. 


Vor. X.] HIGH COURT. 


As regards the first of the grounds upon which the learned 
Subordinate Judge based his judgment, we are of opinion that 
it cannot be supported. Section 171 provides that when any 
person having in a tenure advertised for sale under Chapter XIV 
of the Bengal Tenancy Act, an interest which would be void- 
able upon the sale, pays into Court the amount requisite to 
prevent the sale, he shall be entitled to possession of the tenure, 
There can be no question that the predecessor-in-interest of the 
present appellants was a person who had an interest in the 
tenure ; there can be no question also that the interest was such 
as would be voidable upon the sale, because the putnidar was 
entitled, in execution of the decree obtained against the 
recorded tenants of the durputni,to sell the entire tenure. 
We are of opinion, therefore, that section 171 was applicable to 
the case, and the order under that section was properly made. 

. As regards the second ground upon which the Subordinate 
Judge based his judgment, we think itis equally unsustainable. 
In his opinion, the plaintiffs were not entitled to possession 
unless they brought a regular suit for this purpose. This view 
is opposed to the decision of this Court in the case of Umatul 
Fatima v. Nemai Churn Banerjee (1). We must take it, there- 
fore, that the plaintiffs were properly placed in possession by the 
Court which was executing the rent decree. 

The sole question, therefore, which remains, is, whether the 
tenant defendant paid rent to the proforma defendants without 
knowledge of the fact that the plaintiffs had been placedin 
possession of the tenure under section 171 of the Bengal 
Tenancy Act. Upon this point, there is no finding by the 
Subordinate Judge. i 

Tbe result, therefore, is that this appeal must be allowed, the 
decree of the Subordinate Judge set aside, and the case remitted 
to bim in order that he may determine, upon the record as it 
stands, whether the tenant defendant, at the time when he paid 
rent to the proforma defendants, had knowledge of the fact that 
the predecessor-in-title of the plaintiffs had been placed in posses- 
sion of the tenure under section 171 of the Bengal Tenancy Act. 
If he had such knowledge, the payment was not justifiable, and the 
suit must be decreed. If, on the other hand, he had not such know- 
ledge and the payment was bonafide, the suit must fail. The burden 
of proof is upon the tenant to establish that at the time he paid rent 


(1) (1904) 6 O. L, J. 593. 
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to the proforma defendants, he had no knowledge that possession 
had been delivered to the predecessor-in-title of the plaintiffs. 
Costs will abide the result. 
This judgment, it is conceded, will govern the other appeal, 
No. 404. 


B. M. Appeals allowed. - 


—— 


Before Mr. Justice Mookerjee and Mr. Vustice Vincent. 
GADADHAR BHATTA 


v, 


LALIT KUMAR CHATTERJI AND OTHERS.* 


Land Acquisition Proossdimgs-— Landlord and tenant— Apportionment of oom- 
pensation —Üocenaat, ralidity of. 

A covenant ina lease that upon acquisition of the premises under the 
Land Acquisition Act, the whole of the compensation for the land should belong 
to the landlord alone, is valid in law and enforceable. Such a covenant is not 
illegal or contrary to public policy even if the leasehold Interest is transferable 
and the rent is fixed in perpetuity. 

Inve Morgan and L. § N. W. Ry. Oo. (1! applied. 





Appeal by the Tenant. 
- Proceedings under the Land Acquisition Act. 
The Appellant in person. 


Babus Boidya Nath Dutt, Nanda Lal Banerjee and Chandra 
Sekhar Banerjee for the Respondents. 


The facte and arguments sufficiently appear from ap 
judgment which was delivered by 


Mookerjee J —lhis appeal arises out of a proceeding for 
apportionment of compensation awarded under the Land Acqui- 
sition Act. The dispute is between the landlords and their 
tenant, and their rights are regulated by a lease granted on the 
23rd June 189r, which was subsequently varied by another lease 
on the 3rd January 1893. By the original lease the rent was 
fied and was described as not liable to enhancement or reduc- 
tion. At the same time it was stated that neither the lessee nor 
his heirs would ever be able to make gift, sell or alienate any 
portion of the land or to encumber it in any way. The lease 
further contained an express covenant to the effect that if the land 


* Appeals from Original Decrees Nos. 208 and 269 of 1908, against tbe 
et of F, R. Roe Raq. District Judge of Hooghly, dated the 27th February 
l 


(1) (1890) 3 Q B. 400. 


Vor. X.] HIGH COURT. 


was acquired or required by Government or by the Railway 
Company or by any other Company or Corporation, the 
landlord would get the value of the land and all fixtures 
and structures erected by him, and that the tenant would 
obtain the value merely of the fixtures and structures 
erected at his expense, and that no claim or demand by the 
tenant for the value of the land would be entertained. By the 
subsequent lease of 1893 the covenant against alienation was 
modified, andit was provided that the lessee would have the 
right to make a gift or sale or any other form of alienation. It 
was expressly provided, however, that all the other conditions 
of the lease of 1891 would be kept in tact. Now the contin- 
gency contemplated by the original lease has happened aud the 
land has been acquired for public purposes. The tenant, however, 
in contravention of the covenant into which he deliberately 
entered by the lease of 1891 claims to receive a share of the 
compensation awarded for the value of theland. His contention 
is that when in 1893 the interest under the lease was made 
transferable, the clause about the payment of compensation for 
the land exclusively to the landlord must be treated to have 
become inoperative, In support of this extraordinary conten- 
tion, no authority has been cited, but reliance has been placed 
upon section 23 of the Indian Contract Act and upon some 
observations of the learned Judges of the Allahabad High Court 
in Mahram Das v. Ajuda (1). Section 23 of the Contract Act 
however is obviously of no assistance to the tenant. No doubt 
section 23 provides that the consideration or object of an agree- 
ment is lawful, unless it is forbidden by law, or is of such a nature 
that if permitted it would defeat the provisions of any law, or is 
fraudulent, or involves or implies injury to th» person or property 
of another, or the Court regards it as immoral or opposed to 
public policy. It is not suggested that this particular covenant 
for payment of compensation money to the landlord alone is 
forbidden by any law, nor have we been shown how this covenant 
if permitted to be operative would defeat the provisions of any 
law. It has not been argued that it is fraudulent ; in fact it was 
deliberately entered into by the tenant and was expressly affirmed 
in the subsequent lease of 1893. There is no suggestion also 
that the covenant is either immoral or opposed to public policy. 
The decision of the Allahabad High Court inthe case to which 
reference has besn made, has obviously no application to the 
(1) (1888) 1, L B. 8 All 158, 
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circumstances of the present case. There the transaction was 
by way of sale, and the question arose as to the effect of a cove- 
nant against alienation. It was pointed out that a provision 
against alienation which absolutely debars the person to whom 
the proprietary rights have passed from exercising these rights, 
imposes conditions which no Court will recognise or give effect 
to. Consequently a covenant in a sale-deed the effect of which 
is to disable the vendee from either alienating or enjoying the 
interest conveyed to him is contrary to public policy. This 
principle was recognised by the Legislature in sections 10 and 
II ofthe Transfer of Property Act. It is to be observed, 
however, that even a covenant of that description is expressly 
regarded as operative if it finds a place in a lease and is for the 
benefit of the landlord. It may be added that we are not able 
to discover how this covenant for the payment of the entire 
purchase money representing the value of the land, to the land- 
lord, is in any way repugnant to the condition under which the 
leasehold interest was made transferable. It is obvious that 
there is a distinction between a covenant which is operative 
during the continuance of the tenancy and a covenant which 
comes into operation only upon the termination of the tenancy. 
The effect of the two leases of 1891 and 1893 taken together is 
that so long as the tenancy continues, the tenant is in a position 
to alienate his interest. To this is superadded the condition 
that if the tenancy is terminated by reason of the acquisition of 
the land for public purposes, the whole amount of the acquisition 
money becomes payable to the landlord. It has been strenuously 
contended that if this latter clause were considered operative, the 
clause by which the right of alienation was conferred would 
become practically inoperative. We are unable to appreciate 
the force of this contention. No doubt, as any purchaser 
would regulate the price by a regard to all the terms and 
conditions of the lease and in view of the result likely to 
follow from a possible acquisition of the land, no purchaser 
would be willing to pay quite as much as he would otherwise | 
have paid as the value of the tenancy. But clearly this does 
not in any way invalidate the covenant; no authority has been 
produced against this view. On the other hand, the learned 
„vakil for the respondent has drawn our attention to the case of 
4n re Morgan and London and North Western Railway Company (1), 


(1) (1898) 2 Q. B. 469. 
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_ which indicates that a covenant of the description now in 
question is perfectly valid and enforceable. 

The result therefore is that the decision of the Court below 
must be affirmed and this appeal dismissed with costs. We 
assess the hearing fee at three gold mohurs. 

_It is conceded that Appeal No. 269 of 1908 will be governed 
by tbis judgment. 'That appeal also is dismissed with costs, 
three gold mohurs, 

Appeals dismissea. 

Before Mr, Fustice Mookerjee and Mr. Fustice Vancent. 

RAJ BEHARI CHAKRAVARTI 
v, 
KALIHAR GUPTA AND ANOTHER." 
Limitation Aci (XV af 1877) Soh, IT, Ari, 179, clause (4)— Ecaeution-—5tey in 

aid ef wescoution—Application, date of—Oicil Procedures Code (Aot XIV 

of 1882), See. 831. 

Under Art, 170 of the Limitation Act, time runs from the date when an 
application is presented to the Court, and not from-fhe date on which the 
application is considered and disposed of by the Gourt, 

When, therefore, an application for execution was presented to the Court, 
on the 27th August 1904, by one of several joint decrec-holders and contained 
a prayer for leave to execute the decree under section #81, Ofvil Procedure Code, 
time ran from the 87th August and not from the 80th August, on which date 
leave Was granted to the pefitioner to execute the whole decree on behalf af 
himself and the joint decres-holders, 

Appeal by the Decree-holder. 

Application for Execution of a decree, 


Babu Sarat Chandra Bysak for the Appellant. 
Babu Gunada Charan Sen for the Respondents. 


The facts and arguments sufficiently appear from the judg- 
ment which was delivered by 


Mookerjee J.—The substantial question of law which calls 
for decision in this appeal is, whether an application presented on 
the 28th August 1907 for execution of a decree made by this 
Court on the 28th August 1895 is barred by limitation. In order 
to explain the circumstances under which this question, which 
has been concurrently answered against the decree-holder by the 
Courts below, arises, it is necessary to state that the immediately 
preceding application for execution was made on the 27th August 

f Appoal from Order No. %42 of 1908, against the Order of B. G. Drake- 


District Judge, Dacca, dated ine 8rd Marah 1 firming 
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1904. Prima facte, therefore, the application made on the 28th, 
August 1907 is barred by limitation. 'The decree-holder how- 
ever relies upon certain proceedings which took place in Court 
on the 30th August 1904, and contends that the present appli- 
cation is saved from the bar of limitation under Art, 179 clause 4 
of the second Schedule of the Limitation Act. The original 
decree was in favour of two persons, but the application of the 
27th August 1904 was presented by one of them alone named 
Raj Behary Chakravarti. He stated in the petition that his 
brother bad refused to execute the decree either separately or 
jointly, and as the time limited for exécution was about to expire 
it was necessary for him to present this application at once. He 
accordingly prayed that under section 231 of the Code of Civil 
Procedure he might be permitted to proceed with execution, 
subject to the condition that the amount realised by sale would 
not be paid except upon the joint receipt of both the decree- 
holders. This application, though presented on the 27th August, 
was not dealt with by the Court till three days later. On the 
30th August the following order was recorded : 

“ Let the petition filed on the 27th August for execution be 
registered. It appears that it is necessary to issue notice upon the 
judgment-debtors under section 248 of the Code of Civil Procedure; 
ordered that the decree-holder do within 7 days deposit the 
costs of service of notice. Put upon the 15th September for 
further orders." 

On the same day, a second order was subsequently recorded 
to the following effect : 

"Upon the application of one amongst the decree-holders, 
Raj Behary Chakravarti, it is ordered that he be permitted to 
execute the decree on behalf of all the decree-holders, subject to 
the condition that the money realised should not be paid out 
unless all the decree-holders apply together." 

The execution proceeding thus initiated by the application 
of the 27th August 1904 was however subsequently dropped, and 
on the 22nd September it was dismissed for default. The decree- 
holder now contends that on the 30th August 1904 he did apply 
to the execution Court to take some step in aid of execution 
of the decree, namely, to grant him leave to proceed with execu- 
tion of the whole decree on behalf of all the decree-holders. 
His contention is that an application for an order under section 231 
of the Code of Civil Procedure is an application to the proper Court 
to take some step in aid of execution, within the meaning of 
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“Art. 179 of the Limitation Act. The argument before us has pro- 
ceeded on the assumption that an application for leave to execute 
a decree under section 231 is an application of the nature con- 
templated by clause 4 of Art. 179 of the Limitation Act. But 
it has been contended by the learned vakil for the judgment- 
debtors that there was no application on the 3oth August 1204 
sufficient to bring the case within that clause. In the Court of 
first instance, the decree-holder filed an affidavit in support of 
his allegation as to what took place in Court on the 3oth August 
1904. He was subsequenjly examined and cross-examined. The 
Courts below have concurrently found that there was no oral 
application by the decree-holder on the 30th August 1904. This 
is a finding of fact with which we are not competent to interfere 
in second appeal. It bas further been suggested by the learned 
vakil for the respondents that the mere fact that the application 
of the 27th August was disposed of by the Court on the 3oth 
August, does not bring the case within clause 4 of Art. 179, and 
in support of this contention, reliance has been placed upon the 
cases of Faes Duksh Chowdhury v. Sadat Ali Khan (1), Sarat 
Kumari Dassi v. Jagut Chandra Roy (a) and Zroylokya Nath 
Bose v. Jyots Prokash Nandi (3). These cases, as also the 
decision of a Full Bench of the Allahabad High Court in 
Fakir Muhammad v. Ghulam Husain (4), show that "the date 
of application to a proper Court” within the meaning of clause 
4 of Art. 179 signifies the date of presentation of the application, 
and not the date on which the application is considered and 
disposed of by the Court. Now, the application of the a7th 
August was one for execution. It also contained a prayer for 
an order under section 231 of the Code. We need not consider, 
therefore, what would have been the position if the application 
of the 27th August had been a bare application for execution, 
and if subsequently an application had been made to the Court 
for leave to carry on execution by one judgment-creditor under 
section 231 of the Code. As already stated, the application of 
the 27th August was for leave to execute the decree under 
section 231. That leave was granted on the 30th August. It 
is quite clear upon the authorities as well as in the language of 
Art. 179 that the order of the 30th August is not sufficient to 


(1) (1875) 38 W. B. 282. (B) (1908) L L B. 80 Calo. 761. 


(3) (1897) 10. W N. 260. (4* (1878) I. L. B. I All. 580, 
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keep alive the decrée. Wé must thérefore kold that the decree- 
holder is hot eiititled to proceed with execiitidh dd the basis of 
thé present applicátiol, fot time runs að agáinst him not froth 
the 30th Auguat 1404 but frot the 47th August 1904. 

The resdlt i$ that thé otdér mad& by the District Judge 
niü&t bé affirthed and this appeal distiissed with costs: 

Wë asieks the hearing fe& at five gold mohurs. 
Appeal dismissed. 
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CRIMINAL REVISION: 


Before Mr. S ustice Mookerjes and Mr. Fustice Chatterjee. 


UPENDRA NATH MANDAL AND OTHERS 
v. 
RAMPAL.* 
Criniaal Prooséwre Code (Act V «f 1898), Sections 183, 137—Oompromtto— 
Arbidration— Order made without evidence, not calidaiod by consent, 

An order under seotioh 188 of the Criminal Procedure Odde made upon 
no legal evidence and based upon information gathered at a local enquiry, is 
illegal, though the parties may have consented to such an irregular procedure, 
The provisions of section 137 are mandatory, and no waiver on the part of the 
petitioners can confer on the Magistrate authority to aot ina manner not 
presoribed by the Legislature. 

Kubbri Lal v. Emperor (1) applisd. 

Application under section 133. 

Petition by the Opposite Party. 
. Babus Amarendra Nath Bose and Lalit Mohan Banerjee, 
for the Petitioner. 


The facts are fully set out in tho judgment which Y was 
delivered by 


Mookérjee J.—We are invited in this Rule to set aside an 
ordet made by the Sub-divisional Magistrate of Contài under 
section 133 of the Criminal Procedure Code. On the 24th May a còn- 
ditional order was made against the petitioners under that section, 
They showed cause ow the 19th June and denied that there was 
any public road at the place where they had erected the disputed 
hedge. On that date the Magistrate recorded an order to the 


* Oriminal Revision No, 1071 of ! an order of Mr, A, K 
Jameson, Sub-divisional Magistrate, Conta, the 10th Jüly 1909. 
(1) (1009) 18 O. W. N. 867. 


Von: X] —— “kidik obiet - 


effect thát he would hold a local enquiry on tHe 3oth Jute. The 
local enquiry was dh a matter of fact Held ori the 4th July, and the 
Magistrate appears to have gathered information from the people 
on the spot, thé majority of whom made statements which, if 
accepted, would justify an order under section 133 of the Criminal 
Procedute Code. Three days latef, the order now id question 
was passed. The petitionérs take exception on the ground 
that tHe Magistrate has not acted in accordance with the 
provisions of the Criminal Procedure Code and that the order 
cán not be supported as it is 'hot based upon any legal évidence. 
In our opinion, it cannot be reasonably disputed that the 
proceedings are irregular, but it has been urged by the Magistrate 
as álso by the Sessions Judge that this is not a criminal proceed- 
ing and that as the parties consented to an irregular procedure, 
they cannot now invite the Court to set aside the proceedings on 
the ground that they were irregular. The Magistrate in his 
explanation submitted to this Court states that the parties 
consented that he should hold a local investigation and that any 
erder that he might make upon information gathered on the 
spot would be treated as binding upon them. There is a 
controversy as to what was actually agreed upon by the parties 
before the Magistrate ; but we shall proceed on the assumption 
that the present petitioners consented to abide by any order 
which the Magistrate might make upon the result of his local 
investigation. The question arises, whether an order of this 
description is contemplated by the Code. 

Section 135 provides that the person against whom a con« 


ditional order has been made may either show cause against the. 


erder or apply to the Magistrate by whom it was madeto 
appoint a jury to tty whether the same is reasonable and proper. 
lf he adopts the first of these courses, section 147 prescribes the 
procedure to be followed. If he adopts the second course, section 
158 prescribes the procedure to be adopted by the Magistrate. 
In the case before us, asthe petitioners appeared and showed 
cause, we have to apply the provisions of section _ 137. Sub-sec- 
tion 1-of that section provides that if thé person called upon to 
show cause appears and shows cause against the order, the 
Magistrate shall take evidence in the matter as in a summons case, 
Sections 354 and 355 then indicate the procedure to be followed 
in recording the evidence. The language used by the, Legis- 
lature in section 137 is, as observed in Kiskori Lal v. Emperor (1), 


U) (1900) 18 O, W. N, 887. 


Mookerjee, J. 
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clearly mandatory, and, if the party appears to show cause, the 
only course open to the Magistrate is to take evidence in the 
matter as in a summons case. The law does not contemplate 
that he should act as an arbitrator at the instance of the parties. 
The reason for this is manifest.. 

As in a proceeding under section 133, public rights are 
involved, the matter must be determined by the Court upon 
legal evidence and not made the subject of compromise by the 
disputing parties. In this view of the matter, it is clear that 
even upon the assumption that the present petitioners agreed to 
abide by the decision of the Magistrate based, not upon evidence 
legally received, but upon information gathered upon local 
enquiry, the order of the Magistrate cannot be supported. No 
waiver on the part of the petitioners could confer on the 
Magistrate authority to actin a manner not prescribed by the 
Legislature. The result, therefore, is that the Rule must be 
made absolute and the order of the Court below discharged. 
The costs, if any, paid by the PANDAN must be refunded. 

Rule made absolute. 
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Before Mr. Justice Mookeryee ana Mr. Vustice Chatterjee. 


RAJANI KANTA PANJA 
v, 
EMPEROR * 
Criminal Procedure Ooda (Aot V of 1808), Sacs, 138, 650 — Magistrats — Personal 
interest — Publio capacity, 

X as Chairman of a Looal Board issued notice upon A to remove an 
obstruction upon an alleged publio high way, which A olaimed as his private 
property. X, upon facta brought to his knowledge, over-ruled the objection. X 
subsequently in his capacity as Sub- Divisional Officer took proceedings against 
A under section 188 of the Oriminal Procedure Oode and made an order 


against him. 
` Held, that X had acted without jurisdiction in contravention of section 
586 of the Oriminal Procedure Oode. 
Janki Das v. Emperor (1) referred to. 
Petition by the Opposite Party. 
Proceeding under section 133, Criminal Procedure Code. 
Babu Monmatha Nath Mukerjes (for Babu Foy Gopal 
Ghoska) for the Petitioner, 
* Oriminal Revision N 100 A ein e a ead i iir iir virt 
Mohan Banerji, Sub. Divisional Magistrate of Bishenpore dated the Hth 


May 1909. - 
(1) (1808) 6 A, L, J. 857, 
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. The facts are sufficiently set out in the judgment which was ORIMINAL, 
delivered by 1809 
Mookerjee J.— We are invited in this Rule to consider the Rajani Kanta Pania 
legality of an order made by Mr. Rakhal Mohan Banerjee, Sub- 
Divisional Officer of Bishenpore, under section 133 of the Criminal eror i 
Procedure Code. It appears that Mr. Banerjee is also the Mooharjea, J. 
Chairman of the Bishenpore Local Board within the jurisdiction Mii 
of which the, public way, in respect of which the alleged obstruc- 
tion has been erected:by the petitioner, is situated. It is alleged 
that on the 8th December 1908 the petitioner received a notice 
signed by Mr. Banerjee 8s: Chairman of the Bishenpore Local 
Board and purporting fo have been issued from the Bishenpore 
Local Board Office. "This notice called upon him to remove the 
alleged obstruction within seven days and also to show cause 
within three days why he should not be criminally prosecuted, 
failing which steps would be taken against him according to law. 
In reply to this notice, the petitioner submitted a representation, 
which proved infructuous. Subsequently on the 22nd March Mr. 
Banerjee in his capacity as the Sub-Divisional Officer initiated 
proceedings under section 133 of the Criminal Procedure Code, 
which were terminated on the 24th May by the order now under 
consideration. The legality of the order has been questioned on 
the ground amongst others that the Magistrate had no juris- 
diction to try the case under section 556 of the Criminal Procedure 
Code. That section provides that no Magistrate shall, except 
with the permission of the Court to which an appeal lies from 
his Court, try any case in which he is a party or personally inter- 
ested. Then follows the explanation that a Magistrate shall not 
be deemed to be a party or personally interested, within the 
meaning of the section, to or in any case by reason only that he 
is a Municipal Commissioner or otherwise concerned therein in a 
public capacity or by reason only that he has viewed the place in 
which an offence is alleged to have been committed or any other 
place in which any other transaction material to the case is alleged 
to have occurred, and made aninquiry in connection .with the 
case. To the section is further appended an illustration which 
runs as follows : " A, as Collector, upon consideration of informa- 
tion furnished to him, directs the prosecution of B for a breach of 
Excise Laws. A is disqualified from trying the case as a Magistrate.” 
In the case before us, the Magistrate in the explanation which 
he has submitted admits that he received extra-judicial information 
about the alleged obstruction before he initiated proceedings 
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under section 133 of the Criminal Procedure Code in his capacity ag 
Sub-Divisional Officer, and we are not prepared to hold that 
his concern with the case has been merely in a public capacity, 
so asto take the case out of section 556 of the Criminal Procedure 
Code, the illustration to which appears to us to cover the case 
completely, [ Fanki Das v. Emperor (1).] The Magistrate therefore 
ought not to have taken cognizance of the case, except with 
the permission of the: Court to which an appeal lies from his 
Court. Apart from the section, however, we are of opinion that 
it is highly undesirable that a Magistrate should judicially 
act in a case which he has himself extra-judicially investi- 
gated, and in which, upon facts so inveStigated, he has come 
to conclusions of fact adverse to the party against whom he 
subsequently initiates proceedings under the Criminal Law. 
The Rule is consequent]y made absolute and the order of the 
.Court below discharged. 
(1) (1908) 5 A. L. J. 857, 


Rule mage absolute. 


Before] Mr. Justice Mookerjee and Mr. Fustice Vincent. 
GANGA NARAIN PAL 


vU. 
CORPORATION OF CALCUTTA.* i 
Calowtia Municipal Act (IIT of 1899 B, Ci), Seos. 406, 574, Sch, XVIII, OL 8. 
— Iron, Steel, 
In Sohedule XVIII, Clause (3) of the Oalontia Muniotpal Act, the term 
iron Includes wasi, so that a person who nsed premises for storing : ‘steel joists 


without & license granted under section 466 (1) was rightly convicted under 
section 574, 


Application by the accused. 

Prosecution under the Calcutta Municipal Aot. 

The facts are fully set out in the judgment of the Magistrate 
which was as follows : 

The charge against the accused is that he used the premises No. 80-1, 


Patburiaghattg Street for storing fron plates, {ron-pillars, iron- -Joists ete. 
without a license granted by the Obatrman in this behalf under seotion 466 (1). 


. ‘The defence admits that the aooused stores plates, pillars eto., in the premises 


in question but contends that these articles being of steel, the soid was not 
bound to take ont a license under seotíon 466 (1). 

* Applioation for revision against an tardes of Babu Amrita Tal Mokerjee, 
Muntolpal Magiri, Calontta, tn oase 1747 B of 1908, ` 


-—- 


Vou. X.] HAH SoURT. 437 
ji Tho Sanitary Inspector says that he can not definitely say if the artlales OBIMINAL. 
!stored in the premises are of wrought-iron, cast-iron or steel. The point for 1900. 
determination is, has the accused committed an offence under section 466 (1) —— 
read with section 574 of the Act, by using the aforesaid premises for the pur- Ganga Narain Pal 
pose of storing steal without e license granted by the Ohairman in this behalf ! sangi 

or In other words, does ‘iron’ in schedule XVIII (8) include ‘steal’ ! E ' utii 

I have carefully considered tho question whether iron inolndes steel and S 
have no hesitation in answering {tin tho affirmative. All the authorities that are 
available support this view. In Enacyclopodia Britannica 9th edition Vol, XIII, 
Page 338, under the general head I. General characters of iron and its 
relationships to other elementa, it is written: “The peouliar physical characters 
of iron, more specially when t the form of steel or slightly oarbonised iron 
kc, ko," Thomas Turner*in his “ Lectures on Iron Foundry " page, 1. says, 
" Iron is commonly met with in these forms :—namely oast-iron, wrought-iron 
and steel.” In page lof the treatise “ Steel—its varieties, properties and manu- 
facture” by Greenwood and Sexton, it is written, “It may be sufficient to my 
that all commercial varieties of iron except malleable iron and cast-iron (in- 
clading under the latter term suoh alloys as ferro manganese and ferro chromo) 
may be called sted.” Howe in "Iron, steel and other alloys" says as follows :— 
“Wrought iron, slagbearing, malleable iron, which does not burden materially 
when suddenly cooled. ‘' Steel, iron which. is malleable at least in some one 
range of temperature, and also is either (4) cast into an initially malleable 
mam; or (3) is capable of hardening by sudden cooling, or (c) is both so cast 
and so capable of hardening eto., eto. Cast iron, iron oontaing ^o much oarbon 
or its equivalent as not to be malleable at any temperature," Again in Watt's 
Dictionary of Ohamistry page 53 we find, “ordinary iron is divided into 
three kinds :—(1) Pig or cast-iron containing from 2 to 5-75 per cent, of carbon 
besides small quantities of silioon, phosphorous and sulphur, (8) Malleable 
or wrought-iron containing less than 5 per cent carbon ; 18) Steel, containing M 
about | per cent of carbon.” All the authorities on the subject unite in des- £C 
cribing steel to be one of the three varieties of iron, It is indeed a matter of - 
common knowledge that steel is but a form of iron, The next question that 
presents itself is, does the Legislature intend to exclude steel from the operation 
of seotion 405 (1)? It will be seen that section 466 comes under part V. 
“The public health, safety and convenience Ohapter XXXIII Regulation of 
factories, trades eto.’ The object of the law as laid down in section 406 (D) 
is to regulate factories, trades eto. so that public hoalth, safety or convenienod 
may not beendangered, For this purpose, the Legislature excluded iron from 
artiolas which can be lawfully stored in any premises without s license granted 
by the Ohairman in this behalf. The only meaning that can be attached to 
the word “iron” in schedule X VIII (8) so as to carry out the object of the law 
is that it is used as a gensrio word and inoludes all descriptions of fron. 
It would have been ubvionaly unjust and was therefore presumably not 
intended that a person storing cast iron or wrought iron in any premises 
without &lioense under section 460 (1) would be lable to punishment and 
that a person storing steel under similar circumstances would not be so liable. 
In meatioaing certain articles in saohedule XVIII clause (8), the legislative 
intent appears to be to exolude generally a certain class of articles ha 
certain physio&] qualities and in such a osse one would expect to find a 
generic term and not a specifis deseription.—-The word ‘iron’ in suoh a clause 


~ 
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VBDUNAT: should therefore be construed in its generlo sense and as including steel. ° 
5. Under these, oiroumstanoes I have no doubt that the &ocused has committed 
an offence under seotion 466 (1) read with section 674 by using the premises 
Ganga Narain Pal aforesaid for the purpose of storing iron (for steel 1s a form of iron) without & 
Oo ‘tion of license granted by the Ohairman in this behalf. That being so, I convict him of 
Sous the offence under sections 466 (1) and 574 and sentence him to paya oe of 
Hupeos 25 (twenty fire) only, 
Babu Joy Gopal Ghosha for the petitioner contented that! 
iron does not include steel and that a statute which imposes a 
criminal liability ought to be strictly construed. 
The Court passed the following ordgr.—The question raised in, 
this application is, whether the term “iron " «s used in Schedule 18 
(8) of the Calcutta Municipal Act of 1899 includes ‘steel.’ The 
learned Magistrate has in a carefully considered judgment given 
ample reasons in support of his conclusion that iron does include 
steel. Weagree with those reasons and therefore reject this 
application. l 
Application refused. 


APPELLATE CIVIL. 


Before Mr. Fustice Mookeryee and Mr. Fustice Carnduf. 
l “BIBI AZIRAN AND OTHERS 


OIYIL. si 
pokes BIBI KASIMAN AND OTHERS.” ` 
Maroh 8,3. Usufructuary mortgage—Suit for recovery of money dus upon a morigage— Sale 


Qf mortgaged premise for Government revexus—Surplus sale prooseds, 
recovery of mortgage money Srom—Transfor of Property Aot (IV af 1888) 
Beo. 73 — Kitoppel —Defauli io pay Government rowrus, howto be doter- 
suixed —Cocenani, how to bo consirusd —Consruction of loase, 


The Oourt is bound to give effect to the intention of the parties tos 
contract, but that intention must be gathered from the language used in the 
document and not from any extraneous considerations. 

Where an Ijara lease provided for the payment of the Government revenue 
in equal shares by the lessor and the lemes, the mortgagor and the mortgagee, 
and also provided as follows :—" if the property be, may God forbid it, sold by 
auction on acopunt of any Government demands or for any other cause and 
goes out of possession of the Ijaradars, thay the said [jaradara, shall be competent 
to realise the entire pesAgi money with interest at Rupee one per oent, per 
mensem from the surplus sale proceeds and from the person and other properties 
of me, the declarant,” 

Held, that upon a reasonable construction of the lease as a whole it cannot 
be said that if there was default in payment of the Government Revenue. in 


1 . *:Appeal from -Original Deoreo No 147 of 1907, against a decision of Baba 
Balkans Hanerjee, Subordinate Judge of Patna, dated the 21st June 1900. ..; 


$ 
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< contravention of the earlier clause, the benefit of the'second clause "would be 
lost to the mortgngee, 


Appeal by the Defendants. 


| Suit for recovery of money due under & usufructusry 
mortgage. 


The facts of the case appear from the judgment. 

Mouleie Syed Shamsul Huda and Moukie Mahomed Ishfag 
for the Appellants. 

Babu Umakali Mukherjee and Moulowes Mahomed Mustafa 
‘Khan and Syed MahomedsTahtr for the Respondents. 

The judgment of-the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of the defendants 
in an action for recovery of money due under an usufructuary 
mortgage executed on the 12th February 1895. The ijara lease 
which was in the nature of an usufructuary mortgage was to run 
for a term of seven years from 1303 to 1309; it covered one- 
half of the property and the Government Revenue was payable, 
half by the mortgagors and half by the mortgagees. There was 
a default in the payment of Government Revenue in 1906, as a 
result of which the property was sold on the 6th June of that 
year. The plaintiffs alleged in their plaint that they were 
entitled under the terms of the ijara contract to recover the 
mortgage money with interest from the surplus sale-proceeds, 
and if the latter proved insufficient, to recover the balance from 
the first defendant personally. They further alleged that the sale 
had been brought about by the default in payment of the Govern- 
ment Revenue of the mortgagors and that the latter had managed 
to purchase the property benawi in the name of Hanuman Sahu. 
This part of the case, however, they abandoned in the Court of 
first instance, upon the allegation that it would be very difficult 
to prove the alleged benami. The defendants in their written 
statement contended that the interpretation put upon the cove- 
nant for repayment of the mortgage-money in the event of sale 
of the mortgaged premises and consequent dispossession of the 
mortgagees therefrom, was erroneous, and that as, in the present 

, instanee, the sale had been occasioned by the default of the 
mortgagees, they were not entitled to recover the money. 
Before the Subordinate Judge, reliance was placed on behalf of 
the plaintiffs, apparently upon the provisions of section 73 of the 
Transfer of Property Act, and two issues were raised as to 
whether the plaintifls were estopped from bringing the suit and 
as to the party through whose default the sale had taken place. 


e 
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The Subordinate Judge held that the default was on the part of * 
the mortgagors because during the year 1905-6, they had paid 
less than their proportionate share of the Government Revenue. 
He declined, however, to examine the whole accounts and to 
determine the validity of the contention of the mortgagors that 
they had made excess payments in previous years and that if the 
accounts were taken for the entire period between the date of 
the creation of the mortgage and the time of the Revenue Sale, 
it would be established that there was no default on their part. 
In this view of the matter, he madqa decree in favour of the 
plaintiffs. . 

The defendants have now appealed to this Court, and on 
their bebalf it has been contended that the Subordinate Judge 
has taken a very restricted view of the case and that the question 
of default ought to have been determined either with reference 
to the last instalment for default of payment of which the sale 


took place or on the basis of the accounts extending over the 


entire period between the mortgage and the Revenue Sale. It 
has been argued, on the other band, by the respondents that the 
question of default ought to have been determined with reference 
to the twelve months only which preceded the Revenue Sale. 
In our opinion, the view put forward on behalf of the respon- 
dents is not well-founded, and, that if it were necessary to go 
into the question of default, with reference to the provisions of 
section 73 of the Transfer of Property Act, the accounts for the 
entire period between the creation of the mortgage and the 
date of the Revenue Sale must be examined. It is needless, how- 
ever, to examine the whole accounts to determine the question 
of default in the presentlitigation. The learned vakil for the 
respondents has contended, and in our opinion rightly, that upon 
the terms ofthe ijara contract which regulates the rights and 
liabilities of the parties, the plaintiffs are entitled to succeed, 
The clause of the ijara which bears upon this question, is in these 
terms: “if the property be, may God forbid it, sold by auction 
on account of any Government demands or for any other cause 
and goes out of possession of the ijaradars, they, the said ijara- 
dars, shall be competent to realize the entire peshgi money with 
interest at rupee one per cent per mensem from the surplus sale 
proceeds and from the person and other properties of me, 
the declarant.” There can be no question that the terms of this 
covenant are very comprehensive and completely cover the 
contingency which has happened. The learned vakil for the 


Vor. X.] | HIGH COURT. 


appellant has, however, strenuously contended that the effect of 
this covenant is precisely the same as that of section 73 of the 
Transfer of Property Act, and that the mortgagors are not 
entitled to the benefit of the covenant if it is proved that the 
sale took place by reason of their default. He has invited our atten- 
tion to the covenant for payment of Government Revenue in an 
earlier part of the deed, and suggested that if the two clauses 
were, as, indeed they ought to be, read together, the only reason- 
able construction of the second clause would be that, if there was 
default-in payment of the Government Revenue in contraventior 
of the earlier clause, the benefit of the second clause could be 
lost to the mortgagee. ` We are unable to adopt this contention 
as well-founded. No doubt, we are bound to give effect to the 
intention of the parties to the contract, but that intention must 
be gathered from the language used in the document, and not 
from any extraneous considerations. In our opinion, if we were 
to accede to the contention of the appellant, we would do 
violence to the language of the particular covenant, because in 
essence we are invited by the learned vakil for the appellant to 
read into that particular covenant the words “for any reason 
‘other than your default.” His argument in substance is that the 
effect of the clause is the same as if it had been in the following 
terms: “if the ijara property be sold by auction on account of 
any Government demands or for any cause other than your default, 
and goes out of the possession of the ijaradars, they shall be com- 
petent to realize the entire peshgi money." In answer to this 
argument, we need only observe that if this was what was in- 
tended by the parties, the language of the document ought to 
have appropriately expressed that view. "We must hold, there- 
fore, that under the terms of this document the plaintiffs are 
entitled to succeed. The result is that the decree made by the 
Subordinate Judge must be affirmed and this appeal dismissed. 
The learned vakil for the appellants has finally suggested 
that the effect of immediate execution of the decree may embar- 
rass his clients, He explains that, according to his case, the 
property has been sold by reason of the default of the mortga- 
gees, that his client has suffered considerable damage by reason 
of the Revenue Sale, that it is open to him to bring a suit for 
damages against the mortgagees for the loss suffered by reason 
of their default, and that if the decree is allowed to be immedi- 
ately executed, he would be considerably handicapped in that 
litigation. In these circumstances, he prays, and, in our opinion, 
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“not unreasonably, that a clause should be inserted in the decree 
to the effect that execution is to be delayed for a period of three 


months from this date. This will accordingly be done. 

Under the circumstances of the case, we direct that each 
party should pay his own costs of this appeal. 

We understand that the decree of the Court below gives to 
the plaintiffs a lien upon one half only of the surplus sale pro- 
ceeds deposited in the Collectorate and entitles them to recover 
the balance, if any, of the decretal money from other properties 
of the defendants. The decree is affirmed in this respect. 


Appeal dismissed. 


Before Mr. Sustice Mookeryee and Mr. Justice Vincent, 
MAKHAMCHORE SARKAR 


v 


NISHIND GONAI AND OTHERS.” 


Ciril Procadura Code (Act. XIV af 1888), Boos. 844, 313— Baleablo interast— 
Auction purchaser —Sale, sat asia on what ground, 

An execution sale can be summarily set aside on the application of the 
suction purohaser under seotion 813, Civil Prooedure Code, only when the judg- 
ment-debtor has no saleable interest therein. No order can be made under 
that section when the judgment-debtor has an interest, however small, in the 
property sold. l 

Birj Mohan v. Rai Umanaih (1) applied. 

In the absence of fraud or misropresentation, an execution sale cannot be 
set aside under section 244 merely on the ground that the auction purchaser 
thought that A &nd B wore the judgment-debtors and he purchased the interest 
of both, whereas in fact A was the sole judgment-debtor and his interest alone 
pased at tho sale. 
^. Appeal by the Decree-holder. 


Application to set aside an execution sale by the auction 
purchaser. | 

Babu Hemendra Nath Sen for the Appellant. 

Babu Batkuntha Nath Das for the Respondent. 

The facts and arguments sufficiently appear from the judg- 
ment which was delivered by 


Mookerjee J.—This appeal is directed against an order 
passed by the District Judge of Murshidabad by which he has 


* Appeal from Appellate Order No. 86 of 1908, against the decision of 
0. B. tU an Kanang in a Murshidabed, dated the 17th' December 1907, 
reversing 0 u Achinta Nath Mitter, Mnn Berham dated t 
98th September 1907. d Akh ih íi 
à (1) (1892) I. L. R, 20 Calo, 8, Š 
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set aside an execution sale ou an application by the auction- 
purchaser. It appears that the sale took place on the 19th June 
1907 when the property was purchased by the present respondent. 
On the 7th August 1907 he made an application under section 
313 of the Code of 1882, in. which he stated the circumstances 
under which he had made his purchase. A number of execu- 
tion cases was pending in the Court of the first Munsiff, in some 
of which the judgment-debtors were Nandkishore Lall and his 
infant brother Krishna Gopal Lal, and in others the judgment- 
debtor was Nandkishore Lal alone. The sale took place in- the 
course of execution in a "case in which Nandkishore Lal alone 
was the judgment-debtor. The petitioner stated that he was 
not aware that in this particular case Nandkishore Lal alone was 
the judgment-debtor and that he was under the impression that 
in all the execution cases both the brothers were judgment- 
debtors. He added that under this impression he had purchased 
the property as the property of both the brothers and had 
subsequently discovered the mistake. He prayed accordingly 
that the sale might be set aside and the purchase money depo- 
sited by him returned. This application was opposed by the 
decree-holder. The Court held on the 28th September 1907 
that section 313 had no application inasmuch as admittedly thé 
judgment-debtor had some interest in the property sold, and in 
this view, refused to set aside the sale. The auction purchaser 
then appealed to the District. Judge. He agreed with the Court 
of first instance that section 313 had no application, but went on 
- to hold that the purchaser had been misled by the manner in 
which the proceedings had been conducted in Court and that 
therefore the Court had inherent power to set aside the sale. 
The legality of this order made by the District Judge is called in 
question in this appeal by the decree-holder. But before we 
deal with the merits of the case, a question arises as to the 
competency of this appeal. 

Under section 588, clause 16, of the Code of 1882, an appeallies 
against an order under section 313, Civil. Procedure Code, setting 
aside or refusing to set aside a sale of immovable property,-and 
under the last paragraph of that section, the order passed in appeal 
is &nal. If, therefore, this had been an order made by the 
District Judge in appeal under section 313 of the Code, the 
present appeal would have been barred. But even then it 
would have been open to us to treat the memorandum of appeal 
as an application for revision and to afford reliefto the appellant, 
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. OIVIL, under section 622 of the Code of 1882. But the learned District 
1909, Judge apparently held that he had inherent power under sec- 
Makham P tion 244 of the Code of Civil Frocedure to set aside the sale, and 
Surkar made the order under that section. If so, an appeal clearly lies to 


T Gonai, this Court. 
Moohe joe, J. So far as the merits of the appeal are concerned, there can be 
— no question that the order could not have been made under sec- 
tion 313. It is not disputed that, that section applies only where 
the judgment-debtor had no saleable interest at all in the property 
sold. Ifthe judgment-debtor has even a partial interest in that 
property, however small that interest may be, the sale cannot 
be set aside at the instance of the auction-purchaser- under that 
section. In other words, the purchaser is not entitled to have 
the sale set aside under section 313 on the ground that the judg- 
ment-debtor had a saleable interest in a very small portion of 
the property and had no saleable interest in the major portion of 
the property. This view is supported by the decision of this 
Court in the cases of Kam Kumar v. Shushee Bhusan Ghose (1), 
Ram Narain v. Dwarka Nath Khettry (a), and Sonaram Das v. 
Mohtram Dass (3). It is also in accord with the decision of the 
Judicial Committee in Bry Mohun Thakur v. Rat Uma Nath 
Chowdkry (4), where it was ruled that a purchaser at a Court 
sale, alleging that he has been misled by a misrepresentation as to 
the extent of the estate which he had believed to be put up for 
sale, cannot obtain asummary order under section 313 of the Civil 
Procedure Code for setting aside the sale. Their Lordships 
pointed out that section 311 was limited strictly to the decree- . 
holder or any person whose immovable property had been sold, 
and therefore an auction-purchaser could not apply under that 
section to set aside the sale, and, although, doubtless section 313 
applied to the case of a purchaser, its scope was limited to the 
case of a person whose property was purported to be sold and who 
had no saleable interest therein. It was further remarked that 
under section 312, if an application under section 311 or 313 had 
not been made or had been made and disallowed, it was the 
duty of the Court to pass an order confirming the sale as 
regards the parties to the suit and the purchaser. It is manifest, 
therefore, that if the auction-purchaser is not entitled in the pre- 
sent case to make an application under section 313 to set. aside 
the sale, he cannot get tho sale set aside by an application 


(1) (1888) L L. R. 9 Calc, 626. (8) (1900) L L. R, 28 Calo. 235. 
(3) (1802) I, L. 11, 37 Calo, 264. (4) (1893) LL. R. 20 Oslo, 8, 
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under section 244 ; reliance was however placed upon the case of 
Administrator General of Bengal v. Annoda Prosad Das (1) to 
show that the Court had inherent power to set aside the sale 
under these circumstances. But that case is clearly distinguish- 
able, and, further, it does not appear from the judgment that any 
objection was taken either by the decree-holder or by the 
judgment-debtor that the sale could not be set aside inthe 
manner suggested. " Reference was also made to the decision of 
the Bombay High Court in /n re Ratansey Arjoon (2) to show that 
the Court has inherent power to recallau order which had been 
obtained from it by fraud or misrepresentation. That is a 
doctrine which is well-settled and was recognised by this Court in 
the cases of Bibi Fashman v. Harihar Mahto (3) and Ua: 
Chobsy v. Rashtka Prosad (4) ; but it has obviously no application 
to the circumstances of the present case. There is no suggestion. 
in the application of the respondent that any fraud was practised 
either by the judgment-debtor or the decree-holder ; there is not 
even any suggestion that he was misled by the manner in which 
the proceedings were conducted in the Court below. Under these 
circumstances, it is clear that his application must betreated as one 
under section 313 of the Code of Civil Procedure, and admittedly 
under that section he is not entitled to any relief. We do not 
express any opinion as to the remedy of the respondent if he 
really has any grievance. It is possible that in view of the 
decision of the Judicial Committee in the case of Mahomed 
Kalamea v. Harperni& (5), he may have his remedy in a regular 
suit. That however is not a matter with which we can deal on 
the present occasion. 

i The result, therefore, is that this appeal must be allowed, the 
order of the District Judge set aside and the order of the Court 
of first instance restored. Under the circumstances, we make no 
order as to costs either in this Court or in the Courts below. 


Appeal decreed. 


(1) (1900) 4 0. W. N, 504. (8) (1901) I. L. R, 83 Calo. 253. 
(2) (1905) 7 Bom. L. R, 961. (4) (1907) 6 O. L. J. 682. 
(5) (1908) L. R. 86 L A. 82 ; I. L, B, 86 Oalo. 823 
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Before Mr. Justice Mookerjee and Mr. Vustice Vincent. 
PEARI DAI DEBI 


vU 


\ JOTINDRA NATH BOSE.” 


Order—Deores, wot completed—Court, power of, to recall order not drawn wp— 
Disoretion, 


A guit for specific performance of a contract was dismissed by the High 
Court. The Oourt of Appesl reversed this deciffon and directed & decreo for 
specific performance to be drawn up subject to the retord being amended by 
the addition of certain parties as plaintiff. As soon as these persons applied to 
be and were added as plaintiffs, the defendant applied that the suit as con- 
stituted was barred by limitation and should be dismissed. 

Held, that although the Oourt has inherent power to recall an order which 
has not been perfected, it would not do so when the adoption of this course 
would meana reconsideration of the whole matter in controversy between 
the parties. 


in re Si, Nacaira Oo, (1), In ro Sufteld and Watts (2) and Neale v. 
Gordon (8) referred to. 
Application by Defendants. 
Suit for specific performance of a contract. 


Mr. C. C. Ghose for the Petitioner. 

Mr. N. C. Sen for the Opposite Party. 

The facts and arguments appear sufficiently from the 
judgment which was delivered by 


Mookerjee J.—We are invited by learned counsel for the 
defendants in this case to recall the order made on the Ist 
March 1909 and to dismiss the suit. The application is of a 
somewhat novel character, and it is consequently necessary to 
state the circumstances under which it has been made. 

This action which was commenced as far back as the aoth 
June 1898 to enforce specific performance of an agreement, made 
on the 21st June 1895, was dismissed by Mr. Justice Chitty on 
the 6th April 1908. An appeal was preferred against his judg- 
ment, and on the 1st March 1909 judgment was delivered in the 
appeal. The concluding portion of that judgment is as follows: 


* Buit No, 445 of 1888 on the Original Side of the High Court and Appeal 
from Original Civil No. 47 of 1906, 


(1) (1879) 19 Ch, D. 88. (3) (1888) 20 Q. B. D. 698. 
(8) (1903) A. O. 465. 
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“ There is, however, one matter which has not been argued before 
us or in the Court of first instance, viz, that the executors of 
Bangsa Gopal are necessary parties to this suit. This suit has 
been brought by the heirs of Bangsa Gopal. The contract 
is however one entered into by the executors of his will and 
they ought to have been the plaintiffs. In these circumstances, 
the record must be amended by adding the executors as co-plain- 
tiffs, and subject to that being done, there must be a decree for 
specific performance of the agreement as against the heirs of 


Troylukho Nath Bose. It is not denied that the defendants are’ 


entitled to a reductfon of the purchase money in respect of 
the sum of Rs. 1,046-13 received by the executors from the 
Monghyr Court. This appeal must therefore be allowed with 
costs, both here and in the Court of first instance." 

No steps, however, have been taken, till quite recently, to 
bring the executors of Bangsa Gopal on the record as directed 
~ by this judgment ; consequently, an application was made by 
the defendants last week for an order upon the plaintiffs to bring 
the executors of Bangsa Gopal on the record and also for an 
order, in the alternative, that on failure to do so the suit should 
stand dismissed, This application was made on notice, and the 
plaintiffs obtained time till the 27th August to carry out the 
order of the Court. On the 27th, an application was made to 
bring the executors of Bangsa Gopal on the record, and, as soon 
as it was intimated by the Court that the application would be 
granted, the learned counsel for the defendants applied that the 
suit should be dismissed. His contention in substance was, that now 
that the suit had been properly constituted, it was barred by 
limitation under section 22 of the Limitation Act, and in support 
of this position, he placed reliance on the cases of /mam Alt v. 
Baynath (1, and Ram Kinkar v. Akhil Chunder (2). The 
learned counsel for the plaintiffs objected that it was not open to 
the defendants to impeach the validity of the judgment delivered 
on the rst may 1909 in this indirect manuer. To this, the 
learned counsel for the defendants answered that so long as the 
order had not been finally drawn up, the Court had inherent 
power to rescind the order, if it was shewn that the order was 
erroneous and should never have been made. As authorities for 
that view, he placed reliance on the case& of Jn re St. Nazatre 
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Company, (1). Jn re Suffield & Watts, (2) and Neale v. Gordon 
Lennox (3). 

These cases no doubt lay down the proposition that when 
an order or judgment of the Court has once been perfected, the 
Court has no jurisdiction to alter it, but that so long as the order 
has not been perfected, the judge has the power to reconsider the 
matter. The cases, however, are not authorities for the proposi- 
tion that it is obligatory on the Court to reconsider the matter 
and withdraw the order previously made. The suggestion in the 
present case is that we should recall the considered judgment of 
the rst March 1909. This would obviously mean a reconsidera- 
tion of the whole matter in controversy between the parties. 
The terms of the judgment we have set out indicate plainly 
that it was then intended that as soon as the executors of 
Bangsa Gopal were brought on the record, the decree in favour 
of the plaintiff should follow as a matter of course. ln our 
opinion, to use the language of Sir George Jessel, in the case of 
Jn re St. Nasaire Company, (1) the present application is in 
essence a petition of appeal against an order made by the Court 
of appeal, and the defendants are really seeking to take advantage 
ofthe circumstance that there has been a change in the consti- 
tution of the Bench. We do not think it would be right for us 
now to reopen the whole matter in controversy between the 
parties and to discharge the order made on the ist March 1909. 
We have the less hesitation in sayingthis as we are satisfied 
that if the defendants have any grievance, they are not without 
a remedy ; as soon as the decree is drawn up, they will be 
entitled to appeal to His Majesty in Council, and it will be open 
to them in that appeal to contend that the suit as finally consti- 
tuted by order of this Court, was barred by limitation and ought 
to have been dismissed. 

The result is that the application for bringing the executors 
of Bangsa Gopal on the record 1s granted, and the application to 
recall the order of the 1st March 1909 is refused. Under the 
circumstances we make no order as to costs. 

Mr. Sen.—The order could not be completed by us on 
Saturday—we ask time till to day. 

The Court.—The order must be completed this day. 
B. M. Application refused. 


(1) (1879) 12 Ch. D 88 (3) (1903) App, Osa. 465. 
d (1888) 30 Q. B. D 89 
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APPELLATE CIVIL. 


Before Mr. Fustice Mookerjee and Mr. Fustice Vincent. 
NITAI CHAND SAHA BANIKYA 
v. 
NAGANI DASSYA.* 
Indian Succession Act (X of 1865), Sou. 50, C1, 3 — Will, proof af easoution of. 

When a document which on the fnoe of 16 purports to have been executel 
asa will and attested, i» proved to have been duly exeonted in the presence 
of witnesses in the assembly, the presumption, in the absence of evidence to the 
contrary, is that the requirements of attestation under section 50, Ol. (3) of the 
Indiau Suocesmon Act were satisfied, 


To raiso this presumption, it 1s not necessary that there should be a regular 
attestation clause. 


Sido Sundari v. Homangias (1) followed. 
Appeal by the Objector. 
Application for Probate. 
Dr. Priya Nath Sen and Babu Sarat Chandra Basak for 
the Appellant. 
Babus Tara Kishore Chowdhury and Brojo Lal Chakravarti 
for the Respondent. 
The facts and arguments sufficiently appear from the 
judgment which was delivered by 
Mookerjee J.—This appeal is directed against a decree of 
the Subordinate Judge of Dacca by which he has granted to the 
respondent, Letters of Administration with a copy annexed of 
the Will alleged to have been executed and registered so far back 
as the 29th May 1873 by a lady named Tulsimoney. The 
evidence indicates that she died in 1874, but no application for 
Letters of Administration was made till the rath September 
1906. Tulsimoney had three sons, Kukuri, Rabidas and Dwarka 
Nath. Dwarka Nath was apparently dead at the time of the 
execution of the Will. Kukuri has subsequently died leaving a 
widow Nagani Dassya, one of the petitioners. Rabidas married 
thrice. By his first wife Kamini, he had a daughter Brajeswari, 
the second petitioner. Histhird wife was Binodini, who is one of 
the objectors. Dwarka Nath had two sons Sonatan and Narayana. 
Pearimoney, the widow of Sanatan, is the second objector. The 
proceedings have been contested substantially by the purchasers 
from persons who would take the estate upon an intestacy. The 
learned District Judge has found that the evidence, although not 


* Appeal from O Deoree No 288 of 1907, against the deoree of 
E. G. Drake Brookman, Esq., District Judge of D&oca, dated the 8th April 1007. 
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very full, establishes the genuineness of the Will, and this view, 
has been assailed before us by the learned vakil for the appellant, 
on three grounds, namely, firsi, that as the loss of the original 
Will has not been proved, secondary evidence ought not to! have 
been received ; secondly, that as the original is not forthcoming, 
the presumption arises that it was destroyed with a view to 
revoke the Will; and //frdiy, that the evidence is not sufficient 
to show that the requirements of clause 3 section 50 of the 
Indian Succession Act have been complied with. 

So far as the first of these contentions is concerned, it 
appears that in the Court below an*affidavit was filed on behalf 
of Nagani Dassya before the appellants were treated by the 
District Judge as necessary parties to the proceedings. In this 
affidavit it was stated that the Will was in existence after the 
death of the testatrix, that it was in the custody of Nagani 
Dassya, that subsequently it was completely destroyed by white 
ants, and that therefore a certified copy had been produced. 
After the appellants were allowed an opportunity to contest the 
proceedings, no objection was taken on their behalf to the use 
of this affidavit, nor was any suggestion made that Nagani 
Dassya should be examined either in Court or on commission. 
We must take it therefore that this afhidavit is part of the record 
and reliance may rightly be placed upon it. Itis also clear from 
the proceedings in the Court below that no objection was taken 
on behalf of the appellants to the reception of secondary 
evidence of the contents of the Will. The first objection 
therefore cannot be sustained. 

So far as the second ground is concerned, it is clear from 
the affidavit of Nagani Dassya that the Will was in existence 
after the death of the testatrix. In this view of the matter, no 
question of revocation by destruction arises. But it may be 
pointed oyt that even if this evidence was not forthcoming, 
the objection could not be sustained in view of the decision of 
this Court in the case of Anwar Hossain v. The Secretary of 
State (1). The second objection therefore fails. 

The third ground, which isthe substantial ground in the 
appeal, raises a question not quite free from difficulty. Krishna 
Prosad Shaha who isthe only surviving witness tothe Will was 
examined in the Court below. He is an old man of 72 and had 
evidently not a very clear recollection of events which had taken 
place more than 32 years before. It is also fairly clear that his 


(1) (11904) I. T. ft. 81 Calo. 885, 
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examination was not conducted with the care necessary in these 
cases ; questions which might and should have been put to him 
were not apparently put, and in this matter we must observe 
that the learned District Judge was not quite as cautious as he 
might have been. Krishna Prosad however deposed that the 
will was executed in the presence of himself and of all in the 
assembly, and that the testatrix touched the pen of Kali Charan 
Chakrabarty, the writer, who then signed her name. In his 
examination-in-chief he stated that he could not remember who 
were present in the assembly ; but in his cross-examination he 
added that Gopi Mohan, Kali Charan and he himself were 
present at the execution. The names of these persons appear 
on the face of the instrument as those of attesting witnesses. He 
was not asked whether the witnesses signed in the presence of the 
testatrix ; and therefore there is some force in the contention of the 
appellant that the evidence does not explicitly bring out facts 
sufficient to establish directly compliance with the requirements 
of section 50, subsection (3) of the Indian Succession Act. At 
the same time,the evidence taken as a whole does in our opinion 
indicate that the will was duly executed. The witnesses were all 
present in the assembly. The testatrixsigned in their presence, and 
so far as we can gather, the witnesses must have put their signatures 
in that assembly. Under these circumstances, we think that this is 
a case in which the presumption arises, in the absence of evidence 
to the contrary, that the Will was duly executed and attested. 
This presumption was applied in the cases of Lloyd v. Robert (1) 
and Wright v. Sanderson (2). It was contended however, by the 
learned vakil for the appellant that this presumption was, for more 
than one reason, inapplicable in this country. 

It was suggested, in the first place, that the presump- 
tion is applied in England because ordinarily there is in 
English Wills an attestation clause. It is clear, however, 
that in England the presumption has been applied in cases 
in which there is no attestation clause. It is sufficient to refer 
to the case of Burgoyne v. Showler (3), where it was pointed out 
that if upon the face of a Will to which there is no memorandum 
of attestation, there be the signature of the testator at the foot or 
end thereof and the subscription of two witnesses, in the absence or 
death of the witnesses, the prima facie presumption is that the 
testator signed in the joint presence of the witnesses and that they 

(D (1858) 19 Moore P. O, Cases 101. (3) (1884) 9 P. D. 149. 
(8) (1814) 1 Robertson 5; 8 Notes of Cases 201 
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subscribed in his presence. It was ruled in the same case that if 
the subscribing witnesses did not remember the facts attendant 
upon the execution of the Will, the same presumption was appli- 
cable, but that if the subscribing witnesses deposed against com- 
pliance with the requisites of the statute, the will could not be 
pronounced for, unless their evidence wasrebutted by showing that 
the witnesses could not be credited or that upon the statement 
of facts, their memories were defective. 

It was suggested, in the second place, that the presumption 
ought not to be applied in this country in view of the 
statutory provisions contained in segtion 5o sub-section (3) 
of the Indian Succession Act. In answer to this argument 
it is sufficient to refer to the decision of this Court in the case 
of S16osunidart Debt v, Hemangint Debt (1) in which the pre- 
sumption was applied and reliance was placed upon the decision 
in Wright wv. Sanderson (2). In fact, the application of the 
presumption does not supersede the statute. All that the Court 
does is to presume, from the circumstances of the case, compliance 
with the provisions of the statute. We must therefore hold 
that in the case before us the presumption is applicable. 

It was further argued that the evidence as to the testa- 
mentary capacity of the testatrix was unsatisfactory and that 
as the burden was upon the petitioner to prove that the will 


- was duly executed, as laid down by this Court in the case of 


Ameerchand v. Mohanund Bibi (3), it must be taken that the 
burden has not been discharged. Reliance was placed in this 
connection upon the endorsement made by the Sub-Registrar in 
which he stated that the testatrix was seriously ill. But in the 
same endorsement, the Sub-Registrar stated that he found her in 
her senses. It must further be remembered that thetestatrix was 
alive for about a year after the will had been executed. We must 
take it therefore that although the evidence is somewhat meagre, 
it is sufficient to establish the genuineness of the Will. The view 
taken by the District Judge must therefore be upheld. 

As regards the costs, it is quite clear that the appellants 
were justified in contesting the proceedings. Their costs, 
therefore, in the lower Court as well as in this Court, must come 
out of the estate. Subject to this variation, the order of the 
Court below will be affirmed and this appeal dismissed with costs. 
We assess the hearing fee in this Court at two gold mohurs. 

Appeal dismissed. 


(1) (1899) 40. W. N. 904. (3) (1884) 9 P. D. 140. 
(8) (1907) 8 O. L. J. 458, 
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Before Mr. Fustice Mook jee and Mr. Fustice Vincent. 
| SATYA KUMAR BANERJEE 


v, ' kia P. 


SATYA KRIPAL BANERJEE AND OTHERS." 


Partitlon— Private partition— Doowwent, eoritten, if necessary- Family orrangé- 
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Seo 118— Partial partition, tf and token affeotir kentir, liability of, 
to render aocouni— Devastarit, by ona qf. tiwo ~ 
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A partition of joint property is not. an exchange within the m 
section 118 of the Transfer of Property Act and is not, by law, req 
effected by an instrument in writing 


Gyannassa v. Mobarahannessa (1), and Rawun Persad v. Radha Beby (2), 
referred to, 


Sukremakia v, Sabitri Ammul (8) distinguished. 


Although there cannot be a partial partition by a suit, partial partition by 
private arrangement is allowable, 


. Haridas v. Prannath (4), and Jogendra Nath v Jugobund hu (5) explained. 


, A division may be effscted without an instrament in writng and may be 
elther total or partial, 


Rewan Persad v, Radha Bosby 2), Katama Nachair v. Raja of Shiva- 
gunga (6), OChodamus Singh v. Newiuwhha; Komoar (Ti, Gavwrishanhar v, 
Atmaran (8) and Bànoani Parsad v, Juggoraath (0) referred to. 


A’ partition or family arrangement made in settlement of a disputed or 
doubtful claim by arbitrators appointed by the parties, effenting a division of 
the family properties and drawing up alt of them, which was carried out 
and acted upon by them for sometime, was a valid and binding arrangement 
which the parties to it could not deny. ignore or resíle from. 


Helan Dat v Dwurgadas Vandal (10), Griapathi Radhika v. Ganja pathi 
Nilamani (V1, Ventappa v. Baswuniran (12), Girindra Chandra v. Trailakkya 
Nath 181, and Vak-mod Iman Ali Khan v. Huwin Khan 114) referred to, 


A family arrangement might be uoheld although there were no rights 


* Appeals from Original Decrees Now 457 of 1908 and A of IMA. against the 
decree of Rabu ita] Kiishna Bane:jee, Subordinate Judge of 34 Pergunuas, dated 
the Mth July 1908. 

(D (O597) 1 L, R. 25 Cale. 310. 

(2) (1848 4M 1 A TRI (16%): 7 W. B. P. O 885. 

(8) (19108, 4 ad. Law Times 854, 

(4) (1886; [. I, R 12 Calo ^08, 

(5) ‘886 I L.R 14. «lo '32. 

(6) (1803) 9 V. 1 A BMB 014 ; 2 W R R1 P.Q. 

iD) 1895; LR 21 A 968; LL R3 alo. (oe 161): 34 R 285. 
(8) (18931 T, L R. 18 Bom' 61! 

(9) (19091 0 O.L J 188 ; 180. Y. N. 309. 

(10, (1905, 4 O. L J 338. 

(11) (1878) 15 M. 
(13. (1871 14 M 
(18. (1898; L. B. 3j 
(14) (189 E B. 
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actually in dispute at the time of making it, and the Courts would not be 
disposed to sean with much nicety the quantum of consideration, 

Williams v. TWitliems (1) and Alakomed Iman Ah Khan v. Humain 
Khan (3) referred to. 

A family arrangement may be set aids on the ground of mistake, Inequality 
of position, undue influence, coercion, fraud or any other similar ground, but 
any such allegation must be clearly established. 

Gordon v. Gordon (8), Lawton v, Campion (4), Bartley v. Machay (5), 
Novon v. Payne (0) and Fane v. Fans (7) referred to. 

Executors are bound to render accounts of thelr management of tie estate: 
and if at the time of & partition there was an arrangement that the accounts 
should be taken within a certain definite period, failure to carry it out, does 
not invalidate the partition. . 

All properties established to be joint propefties must be included in 
the suit, 

Hart Narain v. Ganpatrao (8) and Ramlochun v, Fughoobur (9) referred to. 

The question whether & particular property alleged to be joint really 
posecmses that character, has to be determined before the preliminary decree is 
made. By the preliminary decree should be ascertained the property to bo 
divided, the parties interested, and their several rights therein. 

A devastavit by one of two executors or administrators will not charge his 
companion, provided he has not intentionally or otherwise contributed to it, for 
the testators having misplaced his confidence In one, shall not operate to the 


prejudice of the other, 


Wiliams v. Moon (10) referred to. 

It is, however, the duty of all executors to watch over, and, if necessary, to 
correct the conduct of each other, and an executor who stands by and sees n 
breach of trust committed by his oo-exeentor becomes responsible for that 
bregoh of trust, 

Styles v. Guy (11) and Horton v. Brockieykur st (13) referred to, 

Ordinarily in a suit for partition, pure and simple, the parties are to bear 
thelr own costs of tho suit up to the stage of the preliminary decree, But 
where the defendant contests the right of the plaintiff to claim partition, he 
may be made liable for costs unnecessarily incurred by reason of his or her 
unfounded opposition, 

Shana Soondwroe v. Jardine Shinner £ (o.'(18), Nawab Dildar Ali Khan v. 
Bhowoant Sakai (14) and Porter v. Load (15) referred to. 


Appeal by the Plaintiff. 

Suit for confirmation of private partition, for account of the 
administration of the estate, for partition of properties which 
have not been partitioned and for other reliefs. 


(1) (1867) L. B. 2 Ob, App. 204. 
' (3) (1898) L R. 25 I. A. 101 ; I, L. B. 26 Oalo. 81 (100). 
(8) (1816-31) 8 Swanston 400 ; 19 R, B. 280, 
(4) (1854) 18 Beav, 87. 
(5) (1862; 81 Bear. 148, on Pd 4 Deg. F & G. 278. 


(6) (1878) L H. 8 Oh. Ap (11) (1848) 1 Mao. X G. 433 (488) 
(7) (1875) L. R. 20 Eq. i (12) (1858) 29 Beay. 504. 

(8) (1888) I. L, B. 7 Bom, 373. (18) (1899) 12 W R. 100. 
(9) (1871) 16 W. B. 111. (14) (1907) 5 O A. J. 848. 
(10) (1840) 2 Bear, 473, (15) (1877) ? Oh. D, 358 (867). 


n 


Vor, X] . . BIGH. COURT, . 


LL d 


` The facts of the case appear fully from the judgment. 
. Dr. Rash Behary Ghose, Dr. Priya Nath Sen and Babu 
Fogendra Nath Mukherjee for the Appellant. 


Moulie Mahomed Yusuf and Babus Skib Chandra Paii 
and Dwarka Nath Mitter for the Respondent. 


) C. A. V. 
~ The judgment of the Court was delivered by 
Mookerjee J.—On the 3oth May 1897, Satya Doyal Banerjee, 

a Hindu resident of Telinipara in the district of Hooghly, died 

possessed of an estate of cofisiderable value in respect of which he 

had made a testamentary disposition on the 11th January 1897. 

He left a mother, a widow, three sons and four daughters. On the 

I4th August 1897, his first two s0ns, defendants in the present 

suit, took out probate of the will of which they were the execu- 

tors; The third son who at the time of the death of his father 

was an infant, attained majority in October 1905. In May 1904, 

the two major sons and the infant son represented by his father- 

in-law made a partition of a considerable portion of the immovable 
property left by the deceased. It was arranged between the parties 

at the time that the private partition would be subsequently 
affirmed by a decree of Court and that meanwhile the parties were 
to take and continue in separate possession of the properties parti- 
tioned. - The plaintiff took possession of Lot No. 3 as described 
in Schedule A to the plaint ; the first defendant took Lot No. 2 
of that-Schedule, and the second defendant Lot No. 1, The 
plaintiff alleges, and his allegation is not disputed by his brothers, 
that since these allotments, were made and possession taken by 
the parties, each of them has laid out capital for the improvement 
of his share, and has in some instances granted long leases of 
portions of his property. Subsequently in August 1904, jother 
properties were similarly partitioned and possession was taken 
by the ‘brothers of the allotments made on the occasion. The 
plaintiff further ` alleges that in January 1906 the jewelleries of 

the estate were divided, before which some of the valuable gold 

and silver articles had already been distributed amongst them. 
The plaint recites that formal deeds of partition have not been 
drawn up nor have the accounts of the estate been taken, and 
adds that, on account of the wilful default of the executors, por- 
tions of the estate have been either lost or destroyed and that 


they are consequently liable for devastavit. The plaintiff 


accordingly commenced this action on the 15th April 1907 for 
account of the admiristratioh of the estate, for confirmation 
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of the private partition amicably effected between the parties, 
for a scheme under which suitanle provision might be made 
for paymeut of the annuities and bequests mentioned in 
the will of the testator, for partition of the properties which 
have not yet been divided and for incidental reliefs. In 
the alternative, the plaintiff prayed thatif for any reason the 
allotments already made should not receive the sanction of the 
Court, a partition of the whole of the estate might be directed. 


. The plaintiff joined as defendants to the suit his two brothers 


who had acted as executors, his four sisters who were entitled to 
certain bequests under the will and also hig mother. The mother 
died during the pendency of the suit, and as the grand-mother, 
that is the mother of the testator, died before the suit, no further 
reference need be made to them. The first and second defendants 
who are the brothers of the plaintiff, filed separate written state- 
ments remarkable for their prolixity. They did not deny the 
private partition, nor the allegation that possession had been 
taken in accordance therewith. So far as we can gather from the 
written statements, there was no substantial defence to the suit ; 
but allegations were made as to the extent of the properties 
comprised in the estate, and it was urged that certain properties 


claimed by the plaintiff as included in the estate were the self- 


acquired properties of the second defendant. The defendants 


further denied the charge of waste and misappropriation and also 


contested their liability to render accounts. The sisters filed 
written statements in which they put forward their claim to the 
bequests made in their favour ia the will of their father. On 
these pleadings, the Subordinate Judge raised thirteen issues. 
The third issue was to the following effect: what were the con- 
ditions under which the scheme of partition was made ? Had they 
been complied with? Can tbe scheme be adopted ? The other 
issues related to the question of the extent of the estate, the 
liability of the executors to render aa ordinary account or account 
for wilful default, and the provisions to be made for the payment of 
the legacies. No evidence was taken by the Subordinate Judge 
upon the third issue, but the second defendant who alone really 
contested the suit, made a statement in Court on the 2oth July 
1908. He admitted the preparation of the scheme for partition of 
the movable and immovable properties as allezed by the plaintiff, 
but expressed his unwillingness to abide by the distribution which 
had been made, because as he alleged, in the first place, there 


had been some mistake in the scheme discovered by him after 


Von X.] HIGH OOURT. 


the written statement had been filed; in the second place, 
the accounts had not been taken within six months from the 
sth June 1904 on which date the first allotment was made ; and, 
in the third place, the accounts had not been taken in respect 
of the arrears of rent due for zemindaries and houses and also in 
respect of litigation expenses. The Subordinate Judge on the 
21st July 1908 decided the third issue, and gave effect to the 
objection of the second defendant on the grounds that the parti- 
tion was invalid and ineffectualas it was not embodied in a 
registered instrument, and admittedly did not comprise all the 
properties of the estate.: He further held that it was unfair, in 
that the amount of arrears due on each of the properties had 
not been taken into account. In this view the Subordinate Judge 
concluded that the entire estate should be partitioned by a 
commissioner, and three days later, made his preliminary decree. 
The judgment on which this decree is based is somewhat meagre 
and does not satisfactorily deal with the various questions which 
arise in the case, in particular the question of the liability of the 
executors to render accounts, which is disposed of in such ambi- 
guous terms that both the parties before us have expressed their 
inability to understand what the Subordinate Judge really intend- 
ed to decide. The plaintiff has now appealed against the preli- 
minary decree, and on his behalf the decision of the Subordinate 
Judge has been assailed substantially on four grounds, namely, 
first, that the private partition effected between the parties is 
binding upon them and cannot be impeached on any substantial 
ground ; secondly, that an enquiry as to what properties are 
comprised in the estate and are liable to be partitioned, ought to 
have been made by the Court before the preliminary decree was 
made and should not have been left to the commissioner appoint- 
ed to make the partition ; therd/y, that the properties claimed by 
the second defendant as his self-acquired properties have not 
been established to be of that description ; and Murthly, that the 
liability of each of the executors to render accounts ought to 
have been specifically stated. The second defendant has also 
appealed against the preliminary decree, and on his behalf it has 
been contended that the shares of the three properties at Ultadingi, 
Manicktola and Tiljola, which havé been directed to be partitioned, 
have been erroneously calculated, and the shares acquired by him 
alter the death of his father should have been treated as his self- 
acquisitions and consequently not liable to be partitioned. Both 
these appeals have been heard together, and as they are directed 
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againstthe same decree, the questions raised may be discussed. 
in one judgment. 

In support of the first ground taken on behalf of the appell- 
ant which is the substantial ground in these appeals, it has been 
argued that the partition previously made should not have been 
ignored, inasmuch as it was effected with the consent of the first and 
second defendants and the father-in-law of the plaintiff who 
acted as the guardian of hisson-in-law. Our attention has further 
been invited to the circumstance that possession had been delivered 
in accordance therewith, that the plaintiff on attainment of majority 
had confirmed the transaction, that the parties had effected im- 
provements on the property and granted long leases to tenants, 
and that, even according to the case of the defendants, they had 
since the time of the partition ceased to keep accounts of the 
joint estate. It has further been argued that the partition was 
in the nature of a family arrangement and that the Court ought 
to beslow to upset an arrangement which had been carried out 
apparently with considerable care and caution. In our opinion, 
there can be no question that this contention must prevail ; the 
reasons given by the Subordinate Judge in favour of the view 
thatjthe private partition should be ignored are all unsubstantial, 
and the objections raised by the second defendant in the state- 
ment which he made before, the Court are equally without 
foundation. 

In the first place the Subordinate Judge appears to have held 
that as the partition was not effected by a registered instrument, 
it was inoperative inlaw. This view is entirely opposed to the 
decision of this Court in a case the correctness of which has not 
been called in question before us, namely  Gyannessa v. 
Mobarackunessa (1), where it was ruled that a partition of joint 
property was not an exchange within the meaning of section 118 
of the Transfer of Property Act, and was not by law required 
to be effected by an instrument in writing. 'The same view had 
been indicated by their Lordships of the Judicial Committee in 
the case of Rewun Frosad v. Radhabeeby (3), where their Lordships 
regarded it as undisputable that a division of joint property 
might be effected without an instrument in writing. Reliance was 
however placed by the learned vakil for the second defendant 
upon the case of Sudvamania Iyer v. Savitri Ammul (3) asan 
authority for the contrary view. That case is clearly distinguish- 


(1) (1897) L L. R. 95 Calo 210. (2) (1846), 4 M. I, A. 187 (168). 7 W, BR, P. 0,85. 
(B) (1908) 4 Mad, L. T, 854, 
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able, The learned Judges of the Madras High Court appear 


to have held that if a partition was effected by an instrument in^ 


writing and if the property was of the statutory value,'the deed 
to be operative must be registered. They do notlay down that 
a partition can be effected only by a written instrument duly 
registered. We must hold therefore that the partition alleged 
by the plaintiff and not denied by the defendants is not 
inoperative because it was not embodied in a registered deed. 
The second reason given by the Subordinate Judge against 
the validity of the private partition is equally untenable. He 
appears to have held that*because some of the properties were 
left joint, the partition was partial and consequently inoperative, 
a view clearly based upon a confusion of ideas. He has lost 
sight of the distinction that although there cannot be a partial 
partition by a suit, partial partition by private arrangement is 
allowable. The cases of Hari Das v. Pran Nath (1) and 
Sogendra Nath v. Jagabandhu (2) are authorities for the propo- 
sition that a partition suit must embrace the entire property 
jointly owned by the parties, and a suit for partition cannot be 
entertained for the division of a portion only of the joint 
property. These cases, however, do not support the proposition 
that a partial partition by private arrangement is inoperative in 
law. It was ruled by their Lordships of the Judicial Committee 
in Rewun Persad v. Radha Beeby (3) that a division may be 
effected without an instrument in writing and may be either 
total or partial. The same view is indicated in the judgment of 
their Lordships of the Judicial Committe in Katama Nachter v. 
Raja of Shibaganga (4) and Chintaman Singh v. Nowlukho 
Konwart (s). The identical view was followed in the cases of 
Gaurtshankar v. Atmaram (6) and Bhowant Parsad v. Juggernath 
(7). In the latter case it was pointed out that if the private 
partition was partial, the property which had been excluded 
from partition continued to be joint and so liable to be partitioned. 
The third reason upon which the Subordinate Judge has 
refused to give effect to the private partition is aiso unsustainable. 
He observes generally that in his opinion the distribution of 
property alluded to in the scheme cannot be said to be a fair 


(1) (1886) I L. R. 13 Calo 566. 


(a) (1886) I. L. B. 14 Oalo 132. 

(8) (1846) 4 M. L A. 187 (168); 7 W.B P. O 35. | 

(4) (1883) DM. I. A. 548 (614) 79 W, B. 81 P O. 

(5) (1875) L B 31. A, 268 ; L L. B. 1 Oalo, 158 (161) ; 21 W, B. 285. 
(6) (1863) L L. B, 18 Bom, 611. 

(T) (1900) 90. L. J. 183 ; 18 C. W. N. 809 
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one, This may be taken in connection wirh the first reason 
assigned by the second defeudant in support of his refusal to 
adhere to the partition, namely, that since his written statement 
was filed, he has discovered some mistake in the scheme not 
specified up to the present time. It is manifest upon the 
authorities that a partition of family property, as was made inthe 
present case, must be treated as a family arrangement and cannot 
belightly set aside in this manner. The principles applicable 
to cases of this description were examined and restated in the 
case of Helan Dasi v. Durgadas Mundal (1). It was there pointed 
out that a partition or family arrarfgement, made in settlement 
of a disputed or doubtful claim by arbitrators appointed by the 
parties, effecting a division of the family properties and drawing 
up a list of them, which was carried out and acted upon by 
them for sometime, was a valid and binding arrangement which 
the parties to it could not deny, ignore or resile from. This 
view is supported by the decision of the Judicial Committee in 
Gajapati Radhika v. Gajapati | Nilamoni (2), Mantapha v. 
Baswant (3), Greender Chunder v. Troyluckho Nath (4), Muham- 
mad Imam Ali Khan v. Husain Khan (5). It was further 
pointed out in the case just mentioned, upon the authority of 
Williams v. Williams (6), that a family arrangement might be up- 
held although there were no rights actually in dispute at the 
time of making it, and the Courts would not be disposed to 
scan with much nicety the quantum of consideration. It was 
a mistake to suppose that the doctrine of family arrangement 
extended no further than to arrangements for the settlement of 
doubtful or disputed rights. The principle is applicable not 
merely to cases in which arrangements are made between the 
members of a family for the preservation of its peace, but also to 
cases in which arrangemets are made between them for the preser- 
vation of its property. No doubt a family arrangement may be set 
aside on the ground óf mistake, inequality of position, undue influ- 
ence, coercion, fraud or any other similar ground, but any such 
allegation must be clearly established. Theleading decision on the 
effect of mistake in affecting the validity of a family settlement is 
that of Gordon v. Gordon (7). In thiscase, which was repeatedly 
(1 (1908 40. L. J. 898: 


(2) (1878) 18 M. 1. A 497 (612) ; 14 W. R. P. o. 3; 18 B. L, B. 208. 
(8) (1871; 14 M I A 24:86); 15 W R. P. O. B 

(4( (1892) L B. 21 1. A 85; I.L R 90 Cal B78 

(5) (189?) L. K 851 A 161; I.L. B. 26 Calo. 81 (100). 

(6) (0887) L. B. 9 Ch App 794, 


(7) (1810-1821, 8 Bwan 


=i 


on 400 ; 19 R E., 280, 


Vor. X.) ^ Han court. b1l 


+ argued before Lord Eldon in the course of five years, it was ruled CIVIL. 
that family agreements without fraud must be established, though 109. 
founded in mistake, but they would not be supported if founded Haiya Koma 
on mistake of either party to which the opposite party was an Banerjee 
accessory. A family arrangement, concluded in honest error, Batya Kripal 
is binding, but not so if either party has been misled by the Banerjeo. 


concealment of material things, for the family agreement BM akarya, J. 
requires communication of all material circumstances. The m 
Lord Chancellor stated that where family arrangements had 
been fairly entered into, without concealment or imposition on 
either side, with no,suppression of what is true or suggestion 
of what is false, although the parties might have greatly mis- 
understood the situation and mistaken their rights, a Court of 
equity would not disturb tbe quiet which was the consequence 
of the agreement, but when the transaction had been unfair and 
founded upon falsehood or misrepresentation, a Court of equity 
would have very great difficulty in permitting such a contract to 
bind the parties. Tothesame effect are the decisions in Lawton v., 
Campion (1) and Bentley v. Mackay (2). The latter of these cases 
shows that where a deed of family arrangement has been acted 
upon for many years and no fraud is imputed, the Court will not set 
aside or alter such a deed upon the mere allegation by some 
of the parties toit that its provisions did not carry out their 
intention. The essence of the matter is, as Lord Justice James 
puts it in Moxon v. Payne (3), that to make a compromise of any 
value, the parties must be at arms Jength, on equal terms, with 
equal knowledge and with sufficient advice and protection. Refer- 
ence may also be made to the case of Pane v. Fane (4), which shows 
how a family settlement will not be supported if founded on a 
mistake of either party to which the other party is an accessory, 
although such mistake may have been innocently made. Tested 
in the light of these principles, the second defendant has realiy 
no substantial grounds to urge against the partition. He 
vaguely asserts that he has discovered some mistake which he 
does not even specify. He does not allege that the mistake was 
induced by any representation made by the other parties to the 
partition. The Subordinate Judge states in general terms that 
the partition cannot be regarded as fair. Obviously there is no 
tangible ground upon which the partition can be disregarded. 


(1) (1854) 18 Boa v. 87. 

(2) (1869, 31 Beay. 148, on appeal, 4DeG F.& J. 278, 
(8) (1878) L B, 8 Oh. App. 8 81. 

(4) (1875) L. B, 2) Rq. 691. 
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The fourth and last ground upon which the Subordinate . 
Judge ignores the partition turns out on examination to be as 
unsustainable as the others. He considers that as the arrears due 
upon the different properties were not taken into account, the 
partition cannot be treated as operative. In this connection we 
may notice the third objection of thesecond defendant that the 
partition is not conclusive because accounts have not been taken 
of arrears of rent of zemindaries and houses and all expenses of 
litigation. The obvious answer is that if the accounts have not 
been taken, they have to be taken in this suit, and indeed, it is 
one of the primary objects of the prefent litigation to have the 
accounts taken. The second defendant also urged in his state- 
ment before the Court that the accounts of the executors had not 
been taken within six months from the sth June 1904 when the 
partition was effected. Ifthere was an arrangement that the 
accounts should be so taken, failure to carry it out does not in 
our opinion invalidate the partition. The executors are bound 
to render accounts of their management of the estate ; so far as we 
can gather from the materials on the record, they have not up to 
the present time shown either willingness or readiness to render 
such accounts, and it is obvious that their failure to discharge their 
duty cannot in any way affect the validity of the private partition. 
It follows consequently that all the reasons given by the Subordi- 
nate Judge and urged by the second defendant against the con- 
clusive character of the private partition completely faiL The 
plaintiff is therefore entitled to ask that the allotments already 
made be adopted by the Court, and that the rights of the respec- 
tive parties in the properties covered thereby be declared ac- 
cordingly. It is further clear that the owelty money due in 
connection with the allotments should be paidand received as 
provided therein. The partition will, therefore, take place only 
in respect of properties, movable and immovabie, not previ- 
ously divided. The first ground taken on behalf of the appellant 
must consequently be decided in his favour. 

The second ground taken on behalf of the appellant raises 
the question, whether the properties to be partitioned ought to 
have been determined by the Court before the preliminary decree 
was made. The second defendant filed a petition on the arst 
July.1908 in which he gave a list of ten properties, which, ac- 
cording to him, belonged to the estate of his father. When he 
was examined in Court, he asserted that there were other pro- 
perties also, in the shape of Government Promissory Notes and 
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` ornaments, which formed part of the estate. The Subordinate 
Judge raised an issue on the point as to whether any properties, 
movable or immovable, had been excluded from the list of joint 
properties annexed to the plaint and, if s0, whether the suit was 
maintainable. At the trial, however, he omitted to decide the 
question thus raised. The plaintiff has offered to include in the 
suit any property which may he proved to be joint property, 
but he does not admit that he has, to his knowledge, left 
any property out of the suit. As pointed out in the cases of 
Hari Narain v. Ganpatrao (1) and Ramlochan v. Rughosbur (2), 
all properties established to be joint properties must be included 
in the suit. But the question, whether a particular property, 
alleged to be joint, really possesses that character, has to be 
determined before the preliminary decree is made. This is 
fairly clear from the terms of section 396 of the Code of 1883 
and Order 26 Rules 13 and 14 of the Code of 1908. These provi- 
sions of thelaw contemplatethat by the preliminary decree should 
be ascertained the property to be divided, the parties interested, 
and their several rightstherein. If any authority were needed for 
such an elementary proposition, reference may be made to the 
decision of the Chief Court of the Punjab in Kanski v. Bolaki (3), 
where it was ruled that the specific properties to be partitioned 
must be ascertained before the preliminary decree is made, The 
reason for this rule is obvious; as all questions involving the 
title of the parties and their right to any relief within the issues, 
are judicial in character and must be determined by the Court, 
such determination must be ordinarily made by the Court and 
incorporated in the interlocutory decree before any partition is 
made or directed. It need not be denied that in exceptional 
circumstances partition may properly be directed, reserving some 
question for further and future consideration. But if, as a 
general rule, the properties to be partitioned are not determined 
before the preliminary decree, but are left to be determined by 
the commissioner, it may lead to great inconvenience and 
endless confusion ; for instance, after the commissioner has made 
his return, if the Court should hold that a particular property 
was not liable to be divided because it was not joint property, 
the whole of the allotments might have to be recast. . We must 
consequently hold that before the preliminary decree is. made, 
the Subordinate Judge should determine upon evidence-whether 
the properties alleged by the second defendant to be joint 


(1) (1883y1 L, R 7 Bom 278 (3) (1871) 15 W. R. 111, 
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properties and belonging to the estate of his father, are really - 
properties of that description. If this is answered in the affirma- 
tive, the properties will be included in the suit. The second 
objection taken on behalf of the appellant must consequently 
be upheld, 

The third objection taken on behalf of the appellant raises 
the question, whether the properties claimed by the second 
defendant as his self-acquired properties have been established 
tobesuch. The evidence on the point is meagre and inconclu- 
sive, and it is impossible to hold that the second defendant has 
proved conclusively that the properties acquired by him after 
the death of his father were acquired with his separate funds, 
In this connection, we may also consider the ground taken by. 
the second defendant in the appeal separately preferred by him, 
in which he bas urged that shares in certain properties, directed 
to be partitioned, are his self-acquired properties. Upon this 
part of the case also, the evidence is very vague. It might have 
been necessary under these circumstances to direct a fresh 
investigation into this point. The parties, however, appreciated 
that even if it was established that the money applied in the 
purchase of the properties alleged to be self-acquisitions, were 
proved in part to be monies belonging to the estate of which 
the second defendant was an executor, questions of considerable 
nicety might arise asto the precise rights of the parties. The ques- 
tion might, for instance, arise, in view of the principles laid 
down in Knatchbull v. Hallet (1, whether the beneficiaries were 
entitled, at their election, to take the properties so acquired or . 
to have a charge on the properties for the amount of the trust 
money. Under these circumstances, the parties have agreed that 
the properties acquired by the second defendant after the death 
of his father should be retained by him, but that he should 
account to the beneficiaries for all monies he might have spent 
out of the estate for the purpose of such acquisition. The third 
ground taken by the appellant must, therefore, be allowed, anda 
direction inserted in the preliminary decree as to the liability 
of the second defendant to account for all sums spent out of the 
estate for the acquisition of these properties. 

The fourth ground raises the question of the liability of the 


executors to render an account. The direction which the Subor- 


dinate Judge has given in this behalf is not quite intelligible, 
There is no dispute that the executors as such must render the 
(1) (1879) 18 Ob. D, 696 
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'ordinary accounts ; that is, they must account for all profits that 
have accrued in their own time either spontaneously or by their 
acts out of the estate of the deceased. But the executors, 
especially the second defendant, are further charged with devas- 
tavit. If this is established, that is, if it is proved that there has 
been a waste of the assets and mismanagement of the estate and 
effects of the deceased because the executors have squandered 
and misapplied any portion of the assets contrary to the duty 
imposed upon them, they must be held answerable as for wilful 
default. In this connection, the question arises whether the two 
executors, the first and second defendants to this suit, are jointly 
and severally liable. The principle applicable to cases of this 
description is thus stated in a work of high authority (Williams 
on Executors Vol. II p. 1467)—'"' a devastavit by one of two 
executors or administrators wil not charge his companion, 
provided he has not intentionally or otherwise contributed to it ; 
for the testator having misplaced his confidence in one, shall 
not operate to the prejudice of the other :” Williams v. 
Nexon (1). It is, however, the duty of all executors to watch 
over, and, if necessary, to correct the conduct of each other, 
and an executor who stands by and sees a breach of trust 
committed by his co-executor, becomes responsible for that 
breach of trust (Styles v. Guy, (2) Horton v. Brockleykurst (3).) 
When, therefore, the accounts of the estate are taken, with 
regard to each disputed transaction, the conduct of each of the 
executors must be examined and his special liability, if any, 
determined. With reference to this part of the case, it is 
necessary to add that all the parties before us have agreed to 
render an account of all collections from joint funds which might 
be proved to have been received by them, and the plaintiff has 
consented to account for monies, if any, received on his behalf 


by his father-in-law and which he was not entitled to receive 


under the private partition. In other words, the parties have 
agreed that arrears and outstandings of the estate which have 
not been partitioned, should be accounted for by the parties who 
might have realised any portion of them. The order of the 
Court below upon the question of accounts must, therefore, be 
varied in the manner indicated. 

Two other points of minor importance which were discussed 
in the course of the argument addressed to us now require 


(1) (1840) 2 Beav. 472. 
(3) (1848) 1 Mac, & G, 432 (488). (8) (1858) 20 Beay 504, 
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examination. As regards the order for costs made by the Court 
below, it has been contended that itis manifestly unjust as it 
directs each of the parties to bear his own costs up to the date 
of the preliminary decree. There is considerable force in this 
contention. No doubt, ordinarily in a suit for partition, pure and 
simple, as pointed out in the cases of Shama Soonduri v. Sardine 
Skinner © Co. (1), Nawab Dildar Alt Khan v. Bhawani Sahaya (2), 
the parties are to bear their own costs of the suit up to the stage 
of the preliminary decree. But where, as here, the defendant 
contests the right of the plaintiff toeclaim partition, he may be © 
madeliable for costs unnecessarily incurred by reason of his 
unfounded opposition. forter v. Lopes (3). Under these circum- 
stances, in the present case where a large number of disputed 
matters arise, the question of costs may be reserved till the final 


. decree is drawn upand au order made therein consistently with 


the justice of the case. As regards the bequests in favour of 
the daughters it was contended that provision ought to be made 
in the decree for payment of Rs 3,000 to which the fourth 
defendant was apparently entitled, and the annuities payable to 
all daughters of the testator should be secured upon portions of 
the estate. It is conceded by all the parties that proper directions 
in this behalf ought to be inserted in the decree. 

The result, therefore, is that this appeal must be allowed aud 
the decree of the Court below discharged. The case will be remand- 
ed to the Subordinate Judge with the following directions : 

(a) that the several allotments made in the course of the 
amicable partition between the parties be adopted and the rights 
ofthe respective parties in the same be accordingly declared in 
the decree ; 

(4) that the owelty money due in connection with the 
allotments be paid and received by the parties as provided therein ; 

(c) that.the question of the extent of the properties included 
in the estate of the testator be determined before the preliminary 
decree, and in particular that the title to the properties alleged by 
the second defendant to be joint properties be investigated upon 
the evidence ; 

(d) that the properties which were not in existence at the 
time of the death of the testator and have been subsequently 
acquired by the second defendant and are claimed by him as his 
self-acquisitions be retained by him, on condition that when ac- 
counts of the estate are rendered, sums if any, spent out of the 


(1) (1869) 12 W R. 160. 
(2) (1907) 6 O, I, J 641. (8) (1877) 7 Oh. D, 358 (807). 
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estate for the acquisition of such properties be debited against 
him ; 

(e) that after the properties which are liable to be partitioned 
have been ascertained aud the rights and interests of the 
parties therein have been determined,a preliminary decree be 
made for partition by metes and bounds and a commissioner ap- 
pointed for that purposes under Order 26 Rules 13 and 14; 

(7) that the preliminary decree do contain a direction for the 
taking of accounts; that the first and second defendants be 
called upon to render the ordinary accounts of an executor up 
to the time that they were ih possession of the estate, and also to 
render accounts as for wilful default for any devastavit committed 
by them ; that in this latter respect, the conduct of each of the 
executors be separately considered, and his liability ascertained ; 
let it be further declared that each party, including the plaintiff, 
has agreed to account for any joint money received by him 
since the private partition ; 

(e) that in the final decree, provision be made for due 
payment of bequests in favour of the fourth defendant and the 
annuities payable to all the daughters of the testator, and that 
these be charged upon such portions of the estate as may be 
sufficient to secure their due payment ; 

(4) that the question of costs be reserved till the stage of 
the final decree. 

As regards the costs of this Court, we direct that the second 
defendant do pay the costs of the plaintiff. We assess the 
hearing fee at Rs. soo. 

Only one decree will be drawn up in both the appeals. 


Appeals allowed, 


Before Mr. Fustice Mookerjea and Mr. Fustice Vincent. 
KAMAL KRISHNA KUNDU 


U. 
KEDAR NATH KUNDU,* 
Rani, sult for —Aoknowlodg ment, affect of — Interosi— Co-sharar landlord, suit by, 
maintainability of—~Limitaiion Aot (IX of 19808), Seo. 19— Purchaser, 
Habliuy of —Tenxre, tf hablo for reat dus for period bafors purchase. 


Where in the plaint interest was claimed upon the consolidated amount 
mentioned in the acknowledgment of sums due on account of rent, the snit 
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cannot on that ground be regarded as one for recovery ofa new debt but fos 
that of the original arrears of rent, 

Tanjoro Ramachandra Rao v. Vellayanadan (1) referred to. 

A co-sharer landlord can maintain e suit for recovery of his share of rent 


` dn arrears and enforoe his claim under the provisions of the Bengal Tenancy 


Aot, against the original tenant and the other oo-sharer landlord who had before 
suit purchased the tenant’s tenure, the conmderation of the purchase being the 
amount of arrears due to him. 

Pramada v, Ramani (3) referred to. 

Bection 19 of the Limitation Act is applicable to suits for rent. 

Behariloll v. Mungalanaih (9, Hahhal Tewari v. Hemangini (4) and 
Harihar Lal v. Guaendar Pershad (5) referred to. 

Although the plaintiff is obliged to rely on section l9 of the Limitation 
Aot, his claim does not cease to be a claim for rent. An acknowledgment does 
not alter the quality of the debt. 

The acknowledgment referred to in section 10 of the Limitation Act must 
point with reasonable certainty not merely to a liability but the lability or that 
out of which 1t arises 

An acknowledgment of sums due for rent to two oreditors jointly is 
sufficient to keep alive the right of one of the creditors to enforce the claim for 
rent under the Bengal Tenancy Act. 

Guhhamoni Chowdhuranl v. Ishan Ohunder (6) referred to. ii 

The tenure in the hands of the purchaser is Hable for rent which accrued 
due before his purchase. 


Appeal by the second Defendant. 

Suit for recovery of balance of arrears of rent of & darputni 
taluk. 

The facts and arguments appear sufficiently from the judgment. 

Mr. Chukrabutty and Babus Hara Kumar Mitter and Sarat 
Chunder Bose for the Appellant. l l 

Dr. Rash Behary Ghose and Babu Sarat Kumar Mitter 
for the Respondents. 

. C. A. V. 

The judgment of the Court was as follows : 

Mookerjee J.—This appeal, which has been preferred on 
behalf of the second defendant in the “Court below, is directed 
against a decree for balance of arrears of rent of a durpatni 
taluk. The circumstances under which thc plaintif preferred 
his claim, lie in a narrow compass and may be briefly described. 
The plaintif respondent and the second defendant appellant, 
who are related as uncle and nephew, were the holders of the 


(1) (1991) L. R 181. A 87; I.L B. 14 Mad. 25 . 
(2) (1907, L. R. 85 L A 78; I L R. B5 Calo, $31 ; 70. L.J. 189, 
E. 


(3) (1879) L L. B. 5 Calc, 110; 4 C. L. B. 871. 
(4) (1902) BO. L. J 847. 

(5) (1905) 9 0 W. N. 1035 

(60:1898) L R 25 I A 85; T L R 25 Oale R44. 


, Vor. X.] ' HIGH COURT. 


. putni taluk Dhurmupota under the zemindari of the Maharaja 
of Burdwan. Tne first defendant held a durpatni under thë 
putni in respect of which he had stipulated to pay an annual 
rentof Rs, 10,400 together with cesses and interest. He was 
unable to pay rent regularly, and in the beginning of 1902 a 
considerable sum of money was found due as arrears of rent. 
On the iith April 1902, he executed an acknowledgment in 
respect of his liability on that date. This acknowledgment sets 
out in detail the amount of rent in arrears in respect of each of 
the four years 1305 to 1308 as also ceases and interest due. 

| Rupees 1,000 was paid on that day, and the first defendant admitted 
his liability to pay Rs. 54,207, 5annas, 12 gundas. He subse- 
quently found himself unable not only to pay any portion of this 
gum but also to discharge the rent as it accrued due. On the 
23rd February 1905, the first defendant executed a conveyance 
ofthe durpatai ia favour of the second defendant. It was stated 
in the deed that the transfer was made for a consideration of 
Rs. $1,387, which amount was to be retained by the purchaser 
in order to satisfy the arcears of rent due to himself and to his 
uncle, the present respondent. The conveyance expressly recited 
that rent was due to the transferee as also to his uncle ; but 
no indication was given as to the amount actually in arrears. 
The document further stated that the transferor was to have 
no further concern with the payment of arrears to the present 
respondent, and that if the latter proceeded to recover his dues from 
him, the purchaser would be bound to indemnify the transferor. 
"The-purchaser who is now the appellant before this Court does 
not appear to have paid any portion of the dues of the respon- 
dent, and on the ioth April 1905 the latter commenced this 
action against the original tenant, the first defendant and the 
co-sharer landlord purchaser; the second defendant, for recovery 
of Rs. 54,052-7-1 in respect of the arrears due. The claim was 
resisted by both the defendants for various reasons. It is 
sufficient to state that the first defendant denied liability on the 
ground that he had transferred the property and that the 
transferee had undertaken to satisfy the arrears due ; the second 
defendant resisted the claim on the ground that the suit was 
one for money for which he could not be held personally liable, 
that the whole of the consideration money for the conveyance 
had been applied in satisfaction of his own dues, that nothing 
was tonsequently available for payment to the plaintiff, and that 
inno event could a decree be made against the tenure in his 
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hands. The Subordinate Judge held that the frst defendant . 
was personally liable for the entire debt, that the second defen- 
dant was personally liable only in respect of that portion of the 
claim which accrued due after his purchase, and that in respect 
of the remainder, the taluk in his hands was liable. The second 


` defendant has now appealed to this Court, and on his behalf the 


decision of the Subordinate Judge has been assailed on four 
grounds, namely, frst, that the suit is one for money in respect of 
the sum covered by the acknowledgment of the 11th April 1902 
as also in respect of the claim for rent which accrued due after 
the acknowledgment, inasmuch as no rent charge is sought to be 
expressly enforced ; secondly, that as a substantial portion of the 
claim is based on the acknowledgment, no decree for rent with the 
statutory consequences thereof, could be made under the Bengal 
Tenancy Act; thirdly, that the terms of the acknowledgment 
were not sufficient to keep alive any rent charge which might 
otherwise be supposed to exist in favour of the plaintiff: and 
Jourthly, that no decree could be made against the tenure in his 
hands for any portion of the claim which had accrued due before 
his purchase. It has been further pointed out that a clerical 
error was made by the Court below in ascertaining the amount 
which had accrued due after the transfer to the appellant. 

The first point taken on behalf of the appellant raises a 
twofold question, namely frs¢, whether the claim as laid in the 
plaint is one for recovery of rent or a mere money debt, and, 
secondly, if itis a claim for recovery of rent, whether such a claim 
can be preferred by one of two joint landlords. 

As regards the frst branch of this contention, we were 
invited by the learned counsel for the appellant to hold that the 
plaint as framed is for the enforcement of a mere money claim. 
Stress was laid upon the circumstance that so far as the amount 
specified in the acknowledgment is concerned, it is claimed in 
one lump sum as if it was a money debt payable by the frst 
defendant, and further that interest 1s claimed not on the instal- 
ments of arrears of rent of which the sum acknowledged to be 
due is composed, but upon the aggregate amount covered by the 
acknowledgment. After a careful consideration of the argu- 
ment addressed to us, we feel no doubt whatever that it ought 
notto prevail. If we were to uphold it, we must take a very 
narrow and restricted view of the allegations in the plaint. The 
plaint taken as a whole makes it abundantly clear that the entire 
claim is in respect of the balance of rent due. The acknowledg- 
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ment which is mentioned in the plaint is an acknowledgment of 
sums due on account of rent, and the copy of it which was filed 
with the plaint places the matter beyond all controversy. Ifthe 
claim was intended to be really in respect of a debt personally 
-payable by the first. defendant, it is inconceivable that it could 
have been joined along with the remainder of the claim which 
is undoubiedly for rent and is recoverable by the sale of the 
tenure,, The acknowledgment, as we have. already stated, 
expressly sets out that the sums due are on account of arrears 
of rent. It cannot be reasonably suggested that the acknowledg- 
ment constituted a novation, for, in the first place, it is difficult 
to appreciate why the landlords should accept a simple personal 
liability of the not very solvent tenant and abandon the subs- 
tantial remedy against the tenure undoubtedly available to them 
at the time, and, in the second place, if it had been intended 
to create a new obligation by the acknowledgment in supersession 
of the original debt, there would have been some provision 
in it for payment of interest on the consolidated amount. Some 
stress was laid on the circumstance that, in the plaint, interest 
. was claimed upon the consolidated amount mentioned in the 

. acknowledgment and not upon the different instalments of which 
that sum is composed. This, however, as was admitted on the 
side of the respondent, is clearly an error, as the acknowledg- 
ment did not operate as a novation. As Lord Watson stated in 
the case of Tanjore Rama Chundra Rao wv. Vellagunadan 
Pounusami (1), acknowledgment does not alter the quality of 
the debt, In that case, the question arose, whether interest 
. was to run upon the aggregate sum mentioned in the 
acknowledgment from the date thereof or whether it was to be 
calculated at the original rate upon the debts of which this 
aggregate sum was composed. lt was ruled by their Lordships 
of the Judicial Committee that as in order to elide the 
Limitation Act, the defendants had given a written ack- 
nowledgment of an existing debt, it did not operate as a complete 
novation ofthe debt so as to entitle the creditor to insist on 
interest on the consolidated amount. It does not follow there- 
fore. by any means that because interest has been so claimed, 
the suit is for recovery, not of the original arrears of rent, but 
of a new debt. We must consequently hold upon the first 
branch of the contention of theappellant that the entire claim was 
intended to be for balance of arrears of rent and that this is so 
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is fairly obvious from the plaint and acknowledgment taken 
together. Itis wellto bear in mind, as was observed by their 
Lordships.of the Judicial Committee in-the case of Giridharee 
Sine v. Koolahul Sing. (1) and Hunooman Pershad v. Babooee 
Munraj Koonweree (2) that we must look to the essential justice 
ofthe case and that substance and merits and not matters of 


“form are to be kept constantly in view. 


We now proceed to consider the second branch of the 
first contention of the appellant, which in our opinion is as 
groundless as the first branch. It was strenuously contended 
that the plaintiff as one of two joint landlords can not prefer a 
claim enforceable as rent. Now, what are fhe events which had 
happened before this suit was instituted ? In April 1902 when 
the acknowledgment was given by the first defendant, the plaintiff 
and the second defendant were the joint landlords, and the 
acknowledgment was given in respect of the entire amount then 
due to both of them. They continued to be joint landlords 
till the 23rd February 1905, on which date by reason of the 
purchase of the tenure by the second defendant, the plaintiff 
became the solelandlord, the rent thenceforth recoverable by 
him being one-half of the original rent." The amount of the 
arrears due to the second defendant by the original tenant 
was wiped out by the consideration of the conveyance. 
The result was that the only sum that was due at that 


.time was recoverable by the plaintiff, who, by reason of the 


transaction to which we have referred, became from that date 
the sole landlord. Under these circumstances, it is manifest that 
the plaintiff was entitled to maintain an action for recovery of 
the balance of rent due in arrears and to enforce his claim under 
the provisions of the Bengal Tenancy Act. In support of the 
view we take, it is sufficient to refer to the decision of their 
Lordships of the Judicial Committee in Pramada Nath Roy v. 
Ramani Kanta Roy (3). In that case it was pointed out that a 
sharer whose co-sharers refused to join him as plaintiff, can bring 
them into the suit as defendants, and sue for the whole rent of 
the tenure ; this right remains in tact, even though the co-sharers 
may have collected rent separately. In the case before us, the 
second defendant who had purchased the tenure could not Very ` 
welljoin the plaintiff and bring an action against himself xor 
recovery of rent by sale of the very property which be had 


(1) (1840) 2 M. I. 4. 44A; G9W.R P.O 1. 
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- purchased ; it'would be a strange anomaly if the defendant, by OrviL. 
his own act of purchase of the tenure, could in any way affect 1909: 
‘the remedy which the plaintiff possessed and might have enforced Kamal K 
inthe manner explained in the judgment of the Judicial Com- Kundu 


mittee to which we have just referred ; it was quite competent, Kedar Nath Kuhdu, 
therefore, for the plaintiff to enforce his claim for recovery of the men 
balance of rent due. We must consequently hold that the first igi: e 
q y no re 
„contention pf the appellant in both its branches completely fails, 
The second ground taken on behalf of the appellant raises a 
question of some novelty which, so faras we can discover, has 
neyet been urged in any ptevious case and has not formed the 
subject of judicial decision. It was seriously argued that if a 
claim was to be enforced as a claim for rent in the manner pro- 
vided in the Bengal Tenancy Act, the suit must be commenced 
within the special period of limitation prescribed in the third 
schedule, and that if the plaintiff found it necessary to rely upon 
an acknowledgment the effect of which was to extend the period 
of limitation prescribed in the third schedule, the claim could be 
enforced only as a money claim, under the Civil Procedure Code. 
In our opinion, there is no foundation whatever for this conten- 
tion, Sec. 184 of the Bengal Tenancy Act provides for the 
"special period of limitation set out in detail in the third schedule. 
Sec. 185 then lays down that Secs. 7, 8 and 9 of the Limitation 
Act shall not apply to suits or applications mentioned in the 
preceding section and prescribes expressly that subject to the 
provisions of that Chapter, the provisions of the Indian Limita- 
tion Act shall apply to all suits, applications and appeals 
mentioned in the preceding section. It is clear, therefore, that 
Sec. 19 of the Limitation Act is applicable to suits for rent. 
We are unable to appreciate how, in the face of these provisions, 
it can be seriously contended, that because a plaintiff finds 
it necessary to rely upon the provisions of Sec. 19 of the 
Limitation Act, a suit for rent loses its character as a suit of 
that description and must forthwith be treated as a suit for 
money. That section I9 is applicable to proceedings under the 
rent Jaw, has been firmly established for over thirty years. We 
need only refer to the decisions of this Court in Arkart Lali 
Mookeryee v. Mungola Nath Mookerjee (1) Rakhal Tewari v. 
Hemangini Debi (2) and Haríkar Lal v. Gunendar Pershad (3). 
The cases of Haro. Pershad v. Gopal Das (4) Burna Moyi v. 


(1) (1879) I. L. R. 5 Calo, 110, 40, L. R, 371. | 
- (9) (1908) 8 O. L. J. $47. «xv (8) (1908) 9 C, W. N. 1025. 
(4) (1888; I L. R.P Oalo, 35& ; L. R. 0 1. A. 81 ; 19 0.1. E, 129. 
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Burna Moyi Chowdkurant (1) and Kali Charan v. Horendra Lal (a), 
upon which reliance was placed by the learned counsel for 
the appellant do not in any way support his contention and are 
"of no assistance in the decision of the question raised before us, 


Kedar Nath Kundu, On the other hand, section 6 of the Limitation Act clearly 


“Mookerjoe, J 


shows that save as to the period of limitation, the other provi- 
sions of the Limitation Act are applicable to proceedings and 
suits under special or local laws. Golap v. Krishto (3) Khetter v. 
Dinabasy (4). We must hold therefore that although the plaintiff 
is obliged to rely upon section 19 of the Limitation Act, his 
claim does not cease to be a claim for rent ; its quality is not 
altered in any way by reason of that circumstance. The second 
ground urged on behalf of the appellant cannot consequently 
be supported. 
The third ground taken on behalf of the appellant is to the 
effect that in order to make the acknowledgment available, it 
must be shown that not merely a liability but /Ae liability was 
expressly acknowledged. In other words, it was contended that 
as the first defendant in his acknowledgment did not expressly 
state that the amount acknowledged to be due was realisable in 
[he manner provided by the Bengal Tenancy Act, the plaintiff 
‘is not entitled to récover the same except as a mere money debt. 
This contention is manifestly unfounded. What is required is 
that the acknowledgment must point with reasonable certainty 
not merely toa liability but the liability or that out of which it 
arises. As was pointed out by Lord Hobhouse in the judgment 
‘of the Judicial Committee in Su£hamont Chowdhurant v. [shan 
Chundar (5), it is not required that an acknowledgment shall 
‘specify every legal consequence of the thing acknowledged. In 
‘that case, the defendant had acknowledged a joint debt. From 
that, it was held, followed the legal incidents of her position as 


.joint debtor with the plaintiff, one of which was that he might 


sue her for contribution; in other words, although the 
acknowledgment in that case was not of the liability to be sued 
‘for contribution but merely a liability for joint debt payable to 
‘the creditor, the Judicial Committee held that this was sufficient 
to keep alive the right between the two joint debtors, of one to 
claim contribution against the other. In the case before us, the 


` acknowledgment, on the face of it, describes the amount due as 


(1) (1895) I. L. B, 38 Oalo 101. — (B) (1879) L L, B. 5 Galo, 814 
(2) (1906) 4 O. L. J. 558. (4) (1883) I, L, B. 10 Calc, 286. 
(5) (1898) I, R. 35 T, A. 05 ; L L, B. 25 Calo, 844. 
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for arrears of rent. In our opinion, there is no room for doubt 


that this acknowledgment is sufficient to keep alive the right of, 
the plaintiff to enforce the claim as a claim for rent under the- 
Bengal Tenancy Act. The third ground taken on behalf of the: 


v, 
. Kedar Nath Kundu, 


appellant must be overruled as unsustainable. 
The fourth ground taken on behalf of the appellant raises 
the question whether the.tenure in his hands can be made liable 


for any portion of the claim which, accrued due before his. 


conveyance. In our opinion, there is only one answer possible 
to this question. Section 65 of the Bengal Tenancy Act 
provides that where the tertant is a permanent tenure-holder, 
he shall not be liable to” ejectment for arrears of rent, but his 
tenure shall be liable to sale in execution of a decree and the 


rent shall be the first charge thereon. The rent which Was in, 
arrears on the 23rd February 1905 was the first charge on the’ 


tenure, and when the second defendant purchased it, he took it 


subject to that charge. The plaintiff, therefore, is entitled to. 


proceed against the tenure in execution of any decree that ,may 


be made in his favour. Hence, the fourth ground also, 


completely fails. 

lt was suggested on behalf of the appellant that it was a great 
hardship on him that he should be rendered liable for rertt 
which had accrued due before his purchase, as the property when 
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he took it under his conveyance was not of sufficient value to. — 


cover the entire amount of arrears then due. In the view we, 


take of the case, it is unnecessary to consider any question of 
possible hardship. But we must state that upon the materials 
on the record we are not satisfied that there is any real hardship 
at all upon the second defendant, No personal liability has been 
imposed upon him for rent which had accrued due antecedent 
to his purchase ; for that portion of the rent, the tenure hag 
been made liable, and, in our opinion, justly liable. He was one 


of two joint landlords. The conveyance in his favour stated 


expressly that rent was in arrears not only so far as he himself 
but also in so far as his co-sharer was concerned. He must have 
been well aware of the total amount of arrears due. At any rate, 
he might with ordinary diligencs have discovered from his 
co-sharer the amount still due to the latter. The sum for which 
he purchased the property was a nominal one; it represented 
merely the amount of rentin arrears in his share. But it was 
suggested that from certain papers prepared oy the Collector 
for a different purpose, the inference was. reasonable that the 
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property could not exceed Rs. 50,000 in value. We are not at 
all satisfied that this was so, The Collector appears to have’ 
valued a permanent tenure of the description now before us at 
ten times the annual rent. It would have been nearer the mark 
ifhe had valued it -at 16, if not 20, times the annual value. 
It is not necessary, however,to pursue this enquiry further, 
because we are clearly of opinion that the property in the bands 
of the second defendant is liable to satisfythe claim ofthe 
plaintiff. . 

Aquestion was suggested in the Court of first instance as 
well as in this Court, although it was not. argued, as to the right 
of the plaintiff to avail himself in any way ofthe undertaking 
given by the second defendant to the first defendant at the time 
of his purchase to satisfy all arrears of rent due to the plaintiff. 
The question may be one of considerable nicety, but as upon the 
grounds already stated, the plaintiff is clearly entitled to the relief 
he seeks, it is not necessary to discuss this aspect of the case. 

The decree of the Court’ below however requires to be 
amended. It was pointed out that the sum of Rs. 591-2-3 for 
which the second defendant has been made personally liable to the 
plaintiff, is erroneous and ought to be reduced by one-half. This 
is not contested on behalf of the respondent. The decree will. 
accordingly be amended. Further, as we have already pointed 
out, interest was calculated in the plaint upon Rs. 54,207, the 
aggregate sum mentioned in the acknowledgment, whereas it 
ought to have been calculated upon the various instalments 
which went to make up this sum. If this alteration is made, 
the amount mentioned in the decree would have to be reduced 
by Rs. 1,703-11. This also will accordingly be done. Subject to 
these two variations, the decree of the Court below must be 
afhrmed and this appeal dismissed with costs, 


A. TM. 7 Appeal dismissed ; decree varied, . 
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Before Mr. Fustice Mookerjee and Mr. S ustice Vincent. 
. BIDHUMUKHI DASI 


vU. 


JITENDRA NATH ROY AND OTHERS." 


Ras judioata, coastructico—Thak map, adwleribility of— Possession, legal, term- 
nation of, when physioal control is doubtful or interrupted. 

A putnidar brought a suit for assessment of rent in the Munsiff’s Court on 
the ground that the tenant had encroached upon the adjoining lands of his 
landlord. The defence was that tho lands in dispute were outside the ganti and 
comprised within his taluk. Jt was held that the disputed lands were within 
the ganti A mit was then brought on the enhancement decree in the Bubor- 
dinate Judge's Court for the recovery of rent. That suit was decreed aparta 
and the decree was enforced in execution, 

Held, a suit brought ın the Court of the Subordinate Judge by the repre- 
sentative of the tenant for recovery of the land on the ground of its being 
included in the talug, was barred by the principle of constructive res judicata. 


&kyana Oharan v, Mrinmayi (1) followed. 


Heid also, .that the plaintiff could not be allowed to get md of the decree 
passed twenty four years before and place himself in a position of advantage 
which he could not occupy, if he made a direct attempt to asail that decree, 


Secretary of State v. Krishuamoni Gupta (3) applied. 
. An entry in a thak map that it was prepared in the presence of the 
representatives of certain parties is admiseible in evidence. 

Abdel Hamid v. Kiran Ohandra (B) followed, 

Jarao Kumari v. Lalonmani (4) distinguished, 


As soon as a person is entitled to possession and enters in the assertion of 
that possession, or which is exactly the same thing, any other person enters by 
command of that lawful owner, so entitled to posseamon, the law immediately 
vests the actual poseossion in the person who so enters. - Dictum in Jonas v. 
Chapman (5) followed, 


Appeal by the Plaintiff. 
Suit to recover possession. 


t 


The facts and arguments appear sufficiently from the judgment. 
. Babus Mahendra Nath Roy, and Mahendra Kumar Mita ‘site 
Dr. Priya Nath Sen for the Appellant. 
| Dr. Rash Behary Ghose, and Babus S urrut Chunder 
Banerji and Lalit Mohan Banerji for the Respondents. 
C. A, V, 
, © Appeal from Original Decree No, 805 of 1804, against the decree of Babu 


Satya Oharan Ganguli, Subordinate Judge of Jessore, dated the 8th June, 1904. 


(1) (1902) L L. R 81 Calc. 79. (4) (1002) I. L. B. 99 Calo, 518 ; L. B, 39 

- &) (1003) 10, W. N. S4. . 104, 6 0, W. N. 617. 
4) (1890) L L. B. 18 Oalc. 234 ; L. B, 17 I A. us 

(5) (1817-49) 3 Exoh 803; 76 B. B. TH, 
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"The judgment of the Court was delivered by 
Mookerjee J.—The subject matter of the litigation whlch 


Bidhamukbi Dest has culminated in the present appeal is an area of 344 bighas of 
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land. The circumstances under which the plaintiff aud defendants, 
respectively, ‘claim the ownership of the disputed property, 
are of some complexity, but when they are carefully analysed, 
„the questions in controversy between the parties turn out to be 
- fairly simple of solution. 
'^*" Feur members of a family of Mitters, by name Bhagabati 
'Charan, Ramdoyal, Dindoyal, and Chafdra Kant, all descendants 
.Of one Jagannath, were the owners of two properties, one a 
kharija talug which they held directly under the Government 
: and which bore No. 697 (former No. 353) on the Revenue Rolls 
s of" tle Collector of Jessore, and another a mourasi jama or 
hereditary tenure which they held under the pretlecessors of the 
first two defendants, who possessed a putni right in that property. 
‘For the sake of brevity, the first of these properties may be des- 
"cribed : as the taluk, and the second as the ganti. The Mitters were 
entitled to one fifth share of three villages, namely, Gayalbari, 
Durbajuri and Kallora includedin the former, and held two 
“villages,” Icharbahar and Gayalbari included in the latter. On the 
3rd February 1859, they executed a mortgage by way of condi- 
tional sale of these properties to one Iswar Chandra Bose, the 
„father of the eighth defendant, who, admittedly entered into this 
transaêtion on behalf of his daughter. The mortgage deed was 
"not produced in the Court below, but by consent of parties has 
“been, received in evidence in this Court, and it appears from that 
document that there was no schedule of details of the lands 
comprised in the two properties given by way of mortgage. 
In 1862, the mortgagee commenced an action to foreclose the 
Morigagors and their representatives in interest, and to recover 


(He r 


j possessio ^ ofthe ‘properties comprised in the security. He 


vy Y 


Joined as parties to the suit the co-sharers of the mortgagors in 
the taluq, and also the zemindar- and the putnidar under whonr 
‘the ganti was ‘held by the mortgagors. To this: plaint was 
attached a’ schedule of boundaries of the numerous parcels of 
“land included i in the properties mortgaged, and they were classi- 
“Hd “a$ ingluded “in "the talug or in the ganti. On the fyth 
v January. 1866,3, decree was made in favour of the mortgagee, and 
subsequeftly, on the basis of this foreclosure decree; the mort- 
gagee obtained possession of dll the properties. The result was that 
the right of the mortgagors to continue in possession terminated. 
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It is clear, however, that they continued in possession, and om 
the 1 sth December 1868, Bhagabati Charan and the other mort; 
gagors executed a kabuliat in favour of Iswar Chandra Bose,Jg, 
respect of the lands comprised in the villages, Gayalbari;; and. 
Kallora, at ah annual' rental of Rs. 534-13-0. Consequeptly, the 
position of the Mitters at the time was that of tepapțg ngen 
Iswar' Chandra in respect of the lands comprised withigthe talay 
There is no evidence to show as to who was in possession ofthe} 
lands of the ganti at this time, and it may be assupoedithat diwan 
Chandra had possession of those lands. On thes¢7th Januany 
1892, the eighth defendant, the daughter of Iswar, at the-peraen, 
beneficially interested in the property :ac¢quired:n under; the 
mortgage transaction, granted a mourasi lease tisthe husband; 
of the present plaintiffin respect of her one-fifth ishareof the, 
taluk, and thus demised her interest in. the villages; Gayalbari and 
Kallora. The léssee, Ram Lal Royjlis; proved te.have been dhe, 
pleader of the family of the zemindgesofyiNarail, of whomathe 
eighth defendant was a member; and ġ# has been suggested that 
this lease, which is the root of, the, title ob.the;plaintiff, wat granted; 
to her husband on extremely sfayqurabe; terms} genognitior 
of his services as legal advisers. Ram:Lial, shqgtly,after tbe-ggant; 
of the lease in his fayourjobtained al. decree:fanrdrentagaipat,the 
Mitters due under therdeasero0f 18687 ibhisdecret was executed; 
and on the 22nd August 1895; Ranr Lal jpurchasediia éxecution 
the tenure created infayoun ofi theiMitters in 8681 THe plaintiff; 
as the representative án interest! of) her) husbandprtlaimg ite 
recover possession^ofiz the. disputed: /area;-as;rcomprisedo within, 
the taluk, of” whicluche had now ca ypermafienty:lease ogranted, 
by the. documentisiof-i1892> 1Dhe: -défendants, iio. the «other 
hand, claimvitorntétain z- possessionz-of these Janda; as included, 
within,dher gantiir,Dhe;ihistory. of the {devqlutionso§ the; ganti 
interest: has nów otò ;:be5sriarratedo:5À se! rye. fhaye; already 
stated, afterythe foreclogure):decres, of 218665 : kawas Cbunder got 
into possession of-the gantii;zIn 1873; the (ather-ofithe» first; two, 
defendapte,.rGrobihda Chandra: Roy, wheoisvasothe; pyutnidan and 
the immediate landlordsof; pheisgantidan, ;commencedy-anoaction 
against) Iswar Chunder fog asseasmént: 6f{ rentsupdn, the.allegatigry 
that hechdd encreached upon ithe-adjoining Jands{of, hig ylandlordy 
and was thustin possessionof.a.mucludargér Area thah;athaty for 
which xhe paidithée réntdodn this litigation :(aovindae,<Chupder, 
claimedetthe slands mow:dni;: dispute as includedimithin his-gantiy 
alid assettedthis ‘rightitoy have’ rent assélsed thereupon : sway; 
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/Chunder resisted the claim upon the allegation that the lands | 
were outside the ganti, and comprised not withia the putni of 
the superior landlord, but within the taluq, which he had 
acquired by virtue of the mortgage aud held directly under the 
Government. The case was heard in the Court of first instance 

by a Munsiff. The point in controversy between the parties was, 

whether the lands then in dispute which are identical with the 
lands now incontroversy, werecomprised within the taluq asalleged 
by Iswar Chunder, or within the ganti, as alleged by Gobinda 
Chunder, There was an elaborate enquiry, and the Court placed 
reliance upon a local investigatione which had been made 
for the purposes of the mortgage suit of 1862. Iswar Chunder 
relied principally upon a thak map, to which much attention 
was not paid, because it was produced at a very late stage of 
the proceedings. The Court came to the conclusion that 
Gobinda Chunder had established by evidence thit the disputed 
lands were situated in Gayalbari and were comprised in the 

ganti, and that Iswar Chunder had failed to substantiate his 
allegation that they were comprised within the taluq. In this 
view, rent was assessed upon these lands, and a decree was made 
in favour of the then plaintiff on the 30th November 1875. 

Iswar Chunder then appealed to the District Judge, who affirmed 
the decision of the Court of first instance on the 28th November 

1876, with an important variation, namely, that as both parties 

admitted that the excess lands must be incorporated with the origi- 
nal jama, he directed that the lands be so incorporated and the 
whole form one tenancy. Against this decision, an appeal was 
preferred by Iswar Chunder to this Court, but it was dismissed 
on the 4th April 1878. The result of this litigation, therefore, 
was that Gobinda Chunder successfully asserted his title to these 
lands as the landlord of the ganti, and the defence set up by Iswar 
Chunder that the lands were comprised in the taluq and bore no 
relation tothe ganti, was over-ruled. Subsequently, in 1878, 
Gobinda Chunder brought another action for rent against Iswar 
Chunder—on this occasion in the Court of the Subordinate Judge— 
for recovery of rent of a period subsequent to that in respect of 
which rent had: been claimed in the previous suit, but on .the 

basis of the enhancement decree in that litigation. There was 
no opposition, and the suit was decreed ex parte. As the 
decree was not amicably satisfied, Gobinda Chunder proceeded 
to enforce it, and on the ist November 1878, purchased. the 
tenure in execution, The sale was confirmed on the 14th 
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, December 1878, and possession was delivered to the decree-holder 
purchaser. On the 11th January 1881, Gobinda Chunder granted 
a lease for a term of s years of the lands of the ganti purchased 
by him, te one of the Mitters by name Bhagabati Charan ; but 
before the expiry of this lease on the 31st August 1884, Gobinda 
Chunder granted a mourasi lease of the same lands to one Radhika 
Charan, who, it is admitted, took the lease for the benefit of the 
wives of the two Mitters, Bhagabati Churn and Chandra Kumar. 
The Mitters apparently continued in possession under this lease ; 
but default was made in the payment of rent, with the result 
that Gobinda Chunder ohfained a decree, took out execution, 
purchased the properties at a sale for arrears of rent on the aoth 
August 1894, and subsequently obtained a sale certificate on 
the 31st October 1894. The case for the first two defendants, 
the representatives of Gobinda Chunder, is that the disputed 
lands are comprised in the ganti, aud that they are entitled to 
retain possession thereof as holders of the tenure. The substantial 
questions in controversy between the parties, therefore, reduce 
to two ; first, what is the effect of the litigation of 1872, which was 
terminated by the decree of this Court in 1878, as also of the 
litigation of 1878, which terminated in the purchase by Gobinda 
Chunder of the ganti held under him by Iswar Chunder ; secondly, 
were the disputed lands as a matter of fact comprised originally 
in the taluq or in the ganti ? 

So far as the first of these questions is concerned, it has been 
argued by the learned vakil for the appellant that the decision 
of the Munsif in the suit for assessment of rent brought by 
Gobinda Chunder in 1872 does not operate as res judicata, 
„because the present suit is triable only by a Subordinate Judge. It 
has not been disputed by. the learned vakil for the respondents that 
the view put forward by the appellant is supported by the 
Observation of their Lordships of the Judicial Committee in the 
case of Gokul Mandar v. Pudmanund Singh (1) In this case, 
Lord Davey observed that under section 13 of the Code of 
1882 a decree in a previous suit cannot be pleaded as res judicata 
inasubsequent suit, unless the Judge by whom it was made 
had jurisdiction to try and decide not only the particular matter 
in issue but also the subsequent suit itself in which the issue is 
subsequently raised. He further observed that the essence of 
a Code is to be exhaustive on.the matters in respect of which it 
declares the law, and it is not the province of a judge to disregard 

(1) (1902) I. L, B, 39 Calo. 707, 
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CiviL. or go outside the letter of the enactment according to its true 
1909. construction. This view has been adopted by this Court in the ` 


Bidhumukh: Desi CaSe of S/nbo Raut v. Baban Raut (1). It may be assumed, 
therefore, that the decision in the suit of 1872, that the lands in 
dispute then were included in the ganti and not in the talug, 
does not operate by way of res judicata in the present litigation. 
This, however, is by no means conclusive upon the question in 
controversy between the parties. We must not overlook the 
subsequent litigation of 1878, in which Gobinda Chunder success- 
fully asserted his claim to recover rent for all the lands determined 
as comprised within the ganti by the decree in the suit of 1872. 
Assume for a moment that it was open.to Iswar Chunder to 
contest the claim in tbat litigation, to plead that the decision in 
the suit of 1872 was not res judicata, and to invite the Court to 
come to an independent determination of the question of the 
title of Gobinda Chunder to claim rent in respect ofthe disputed 
lands. Iswar Chunder, however, did nothing of the kind. He 
allowed the decree to be passed against him, which was subse- 
quently enforced with the result that the decree-holder acquired 
the ganti by purchase at execution sale. Obviously, the repre- 
sentative of Iswar Chunder is barred by the doctrine ‘of construc- 
tive res judicata, for, as was pointed out by this Court in the case 
of Shyama Charan Banerji v. Mrinmayt Debt (a), if a defence 
might and ought to have been taken in a previous litigation but 
was not taken with the result that the suit was allowed to be 
decreed ex paris, the position of the defendant is the same as 
if he had raised the defence directly and substantially and had 
been defeated. In this view, it would follow that the question 
whether the disputed lands are. comprised within the taluq or 
the ganti, cannot be re-agitated by the plaintiff in the present 
litigation. ' 
There is, however, another aspect of the matter which 
presents, in our opinion, an equally substantial bar to tbe claim 
of the plaintiff. The effect of the decree in the suit of 1873 
was to establish the relationship of landlord and tenant in 
respect of these lands as between Gobinda Chunder and .Iswar: 
Chunder. In a Court of competent jurisdiction, in;fact in the 
only Court which at the time- was:entitled' to -have.seisin :ofzthe 
matter, Gobinda, Cbunder. successfully. asserted his, clai muto; have 
zont issessed-upon jtherdisputed) jlands-as against dsavar-Chunder,, 
rFheorelationghipsbo, constituted -mas,cconfirmed:in, the: Cqurt;of 
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‘appeal, where, by consent of the parties, the excess lands were 
declared to be comprised in the ganti, and direction was given 
that those lands be incorporated with the original jama, and 
that the whole do form one tenancy. Assume for a moment 
that it was open to Iswar Chunder to maintain an action in a 
Court of superior jurisdiction for declaration that this decree 
was erroneous in fact orlaw or was for some other reason 
not operative against him. He has never asserted his right to 
contest this decree. If it is assumed that a suit for this purpose 
could have been brought either within six years from the date 
of the cause of action under Article 120, or within 12 years under 
Article 144 from the date when Gobinda Chunder successfully 
asserted an adverse title against him, the time to bring such a 
suit.has long expired. It is manifest that the title of Iswar 
Chunder to set aside the decree of 1878, even if it be assumed 
that such a suit could have beeh maintained, became barred by 
limitation in 1890, if not in 1884. Secretary of Stats v. Krishna- 
moni Gupta (1). It is dificult to appreciate how nearly 24 years 
after the date of the decree of this Court made on the 4th April 
1878, the representative of Iswar Chunder can successfully 
impeach the decree made against him. He cannot be allowed 
to ignore that decree and to place himself in a position of 
advantage which he could not possibly occupy if he made a direct 
attempt to assail that decree. 

It was suggested by the learned vakil for the appellant 
that as the Mitters were in actual occupation of the lands, it 
was immaterial to Iswar Chunder whether the lands were treated 
as comprised in the taluq or in the ganti, both of which had 
vested in him. This argument, however, is obviously fallacious. 
The contest between Gobinda Chunder and Iswar Chunder in 
the suit of 1872 was, whether the former was entitled to throw 
uponthe latter a larger burden of rents than had previously been 
paid, on the allegation that the latter was in possession of a 
larger quantity of land than before. The sole point in contro- 
versy was whether the lands in dispute were held by Iswar 
Chunder under Gobinda Chunder, or by virtue of an independent 
title under Government. Iswar Chunder failed in his defence, 
and the result was that Gobinda Chunder succeeded in his 
attempt to annex these landsto his ganti. -This state of things 
has continued for nearly a quarter of a century. It is too late 
for the representative of Iswar Chunder now to ignore the 


(1) (1002) I. L; R, 39. Calo 519 (581) ; LR 29, I. A. LOL (114). 
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decree of 1878 made by this Court, or the subsequent decree’ 
of the same year made by the Subordinate Judge. We must conse- 
quently hold that in the view we take the plaintiff is not entitled 
to succeed. 

The second question, which requires consideration, is 
Whether as a matter of fact the disputed lands were originally 
included within the taluq or the ganti. The commissioner who 
was appointed to investigate this matter found on the basis of 
the thak map of 1857 that out of the 344 bighas claimed by the 
plaintiff, about 223 bighas were originally included within the taluq. 

The Subordinate Judge modified the finding ofthe commissioner, 
and came to the conclusion that only 204 bighas 8 cottas and 
4 chattaks were comprised in thetaluq. This finding has been 
assailed before us by the learned Vakil for the respondents. In 
the view we have taken of the first question, it is -not necessary 
for us to go into a minute examination of this branch. of the 
case, but we may observe that the case for the plaintiffis by no 
means free from difficulties. No doubt if the thak map stood by 
itself, and there was no evidence to the contrary, it-would serve 


as a substantial foundation for the case of the plaintiff. 


We are not disposed, however, to agree with the contention 
of the learned Vakil for the respondents that the entry 
in the thak map that it had been prepared in the presence of 
the tasildar of the Mitters is not admissible in evidence. The 
case of /arao Kumari v. Lalonmani (1) upon which reliance was 
placed, is clearly distinguishable. It was there ruled that 
statements by the Survey officer in maps that certain lands 
were debutter were not admissible in evidence, as they had no 


'authority to decide whether the lands were débutter or secular, 


Here, however, the entry, which was made, was within the: scope 
'of the Survey officers, and whatever may be the weight which 


‘ought to be attached to such an entry, it cannot be contended 


that it is not admissible in evidence, in view of the decision of 
this Court in the case of Abdul Hamid Mian v. Kiron Chandra 
‘Roy, (2) It may be assumed, therefore, that the thak map indi- 
cates that the disputed lands were in 1857 treated as comprised 
‘inthe taluk, But since then important events have happened. 
"Though there was no description of the mortgaged properties 


‘inthe deed of-1859, yet the mortgagee, Iswar Chunder, now 
‘fepresented by the plaintiff as the lessee from his daughter, 


‘deliberately’ gave detailed boundaries in the plaint of the suit 
(1) (1800) I. LB. 18 Calo, 924; L. R, 171 A 145 (8) 1008)7 O. W N 849. 
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to enforce the mortgage security in 1862. It is impossible for 
usto discover at this distance of time, upon what materials the 
statements attached to the plaint were based. It is obvious, 


however, from an examination of the schedules, which were 


reproduced from the plaint in the decree that they must have been 

prepared with considerable care and possibly upon information 

specially collected for the purpose. Itis not disputed that the 

lands now in controversy were shown im the schedule to the 
plaint as comprised within the ganti. The statement so made 
has subsequently received judicial sanction.. In the suit for: 
enhancement of rent of 1872, Iswar Chunder contested the 
allegation of Gobinda Chunder that the lands were comprised’ 
in the ganti. He was met successfully by his previous statement,’ 
and Gobinda Chunder proved by independent evidence that the 
lands were comprised not in the taluk but iu the ganti The 
decision of the Court of first instance was. unsuccessfully attacked: 
before the District Judge .on appeal, and also beforé this Court as 
the Court of ultimate appeal. In the suit for rent, which imme- 
diately followed, Iswar Chunder made no attempt to question the 
validity of the decision in the previous litigation, though as the 
suit was commenced in a Court of superior jurisdiction, he might 
under the law have possibly availed himself of the opportunity 

to re-agitate the matter. The decree made in this second suit for 

rent was enforced, and the decree-holder purchased the consoli- 

dated gauti inclusive of the lands admittedly comprised in it as 

also the excess lands brought into it as the effect of the decree 

in the suit of 1872.. The representatives .of Gobinda Chunder 

have, in assertion of their right, been in possession of the ganti 

ever since. In this view of the evidence, it would, in our opinion, 

bs not safeto rely solely upon the thak map of 1857, to ignore 

the remainder of the evidence, and the series of transactions to 

which we have already referred, and to. declare that the lands are 

comprised within the taluk and not within the ganti. - 

Our attention was invited to the question of possession, and 
it was suggested by the learned Vakil for the appellant that, 
although Gobinda Chunder purchased the ganti in execution 
sale on the 1st of November 1878, and had his sale confirmed on 
the 14th December following, and although he did not lease out 
the property to one of the Mitters till the 11th January 1881, 
he had asa matter of fact no possession during the intervening 
period. There is no substantial evidence on theside of either 


party asto the actual possession in 1879 or 1880, but it is clear 
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that the case of Gobinda Chunder throughout has been that. he : 
had. actual possession during these two years, and there is some 
evidence, however slight, in support of that allegation. In these 
circumstances, it; would not be.unfair to apply the presumption.. 
of law contained in the luminous dictum of Mr. Justice Maule 
in Fones v. Chapman (1), on the subject of the determination of 
legal possession where physical control is doubrful or interrupted : 
“ As soon as a person is entitled to possession and enters in the . 
' assertion of that possession, or which is exactly the same thing, 
‘t any.other person.enters by command of that lawful owner, so 
"entitléd to possession, the law immediately vests the actual 
“ possession in the.person who so enters. If there are two persons. 
‘in a field, each asserting that the field is his, and each doing some 
" act in the assertion of the right of possession, and if the ques- 
“tion is, which of these two is in actual possession, I answer that 
"the person who has the title isin actual possession, and the 
“other person is a trespasser.” So far as the evidence goes, we 
think that itis fairly clear that Gobinda Cnunder successfully 
asserted his claim to these lands as comprised within the ganti in 
the suit of 1872, that these lands were subsequently consolidated 
as comprised in the ganti, that in 1878 Gobinda Chunder obtained . 
a decree for arrears of these lands, that he purchased in execu- 
tion sale the consolidated tenure, and that since his purchase he 
has been in possession at first directly and subsequently through 
tbe Mitters. The title of the plaintiff, therefore, even if it be 
conceded that he had at any time any title, must be taken to. 
have been barred by limitation. In this view also, the claim of 
the plaintiff must fail. 

We have made no detailed elen to the reasons given 
by the learned Subordinate Judge in his judgment in support of his 
conclusion that the plaintif cannot possibly succeed. Those 
reasons are, in our opinion, of a somewhat inconclusive character, 
and are in many places open to criticism. For instance, the view 
taken by the learned Subordinate Judge that the decision in the 
foreclosure suit of 1862 operates as res judicata is, in our opinion, 
entirely unsustainable. . In that case, no question arose, nor 
indeed could any question possibly arise, as to whether the 
disputed. lands were comprised in the taluq or in the ganti. 
The putnidar and.the zemindar, who had superior interest over 
that of the gantidar, had been joined as parties, and the 
co-sharers in the taluq had been also brought on the record.. 


(1) (1847-1849) 9 Exch. 809 ; 76 R. B. 794, 
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They appear to have taken objection as to whether certain lands 
were ths properties of the mortgagors or the properties of other 
persons, and the objection appears to have succeeded in part. 
There was no adjudication upon the question whether the lands 
now in dispute fell within the taluq or the ganti. Such a ques- 
tion was wholly immaterial for the purposes of the mortgage 
suit, because if the lands comprised in the mortgage security 
were the properties of the mortgagors, it was immaterial to the 
mortgagee, at leastfor the purposes of that litigation, whether 
the lands fell within the taluq or the ganti, To take another ins- 
tance, the Subordinate Jidge appears to have felt some doubt as to 
the genuineness of the kabuliat executed by the Mitters in 1868 
in favour of Iswar Chundra. There can, in our opinion, be no 
doubt that the document was genuine, that it represented a true 
trauüsaction, and that it was acted upon by the parties interested 
for a number of years. Ths Subordinate Judge appears to have been 
also doubtful asto the genuineness of the transaction embodied 
in the lease of 1892 executed by the eighth defendant in favour of 
the husband of the plaintiff. Weare not inclined to share that 
doubt. The evidence plainly shows that Ram Lal was the trusted 
legal adviser of the family of the zemindars of Narail. It is also 
clear that the land in question had long been in the possession of 
the defendant and had practically become irrecoverable. Under 
these circumstances, it would be nothing surprising for Ram Lal 
to take his chance of a possible benefit under the lease. We need 
not comment further upon the decision of the Subordinate Judge, 
because we feel convinced that whatever criticisms may be 
successfully directed against the reasons given by him, there can be 
no possible doubt as to the true position of the parties in relation 
to the subject matter of the litigation. 

For these reasons, we are satisfied that the title of the 
plaintiff was at best originally doubtful, and that in the events 
which have happened, that title has either been extinguished by 
limitation, or has become unenforceable by reason of the deci- 
sions in the suits of 187a and 1878, which have remained un- 
challenged for nearly a quarter of a century. The result, there- 
fore, isthat the decree of the Subordinate Judge must be affirmed, 
and this appeal dismissed with costs. 


A. T. M. Appeal dismissed, 
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Before Mr. Justice Mookeryee and Mr. Justice Vincent. 
f GOBINDA SUNDER SINHA CHOWDHURY 


v. 


SRIKRISHNA CHAKRAVARTI.” 


Brit for reat— Putai Talug—Suli againn recorded texant— Transfer of Putni— 
Rasognition by landlord, refusal of — Rent due after trangfer— Old tenant, 
. labiiy of—Parchtser, liability of, to pay ront — Kaparie deoree against 
- old tenant, effect of — Conduct of landlord in not making the purchaser a 
party to kis previous suit for ront—~Componsation Jor wee and oocwpation— — 
Eetop pel, ^ 
. A transfer of a putni by the putnidars is þerfoctly valid in law and the 
refusal of the landlord to recognise the transferee “is entirely indefensible, 
especially when no security is demanded by the landlord under section 8 of 
Regulation VIII of 1819 and no default is made by the purchaser but on the 
contrary when the purchaser makes repeated tenders of the rent, instalment 
by instalment, and endeavours to secure recognition, 

When 4 landlord without any justification refused to treat the purchaser 
as his tenant and deliberately omitted to implead him as a party in the suit 
for rent, the whole of which had &ocruod due after the transfer and was 
payable by the transferee, it is not open to the landlord: to treat the purchaser 
as a tenant and make him liable for the rent that accrued due between the 
date of the institution of the previous suit and the ale in execution of the 
decree made thereunder. 


Bhaja Chowdhury v. Okuni Lal (1), Manindra Chandra Nandi v. Secretary 
ef State (2), Barclay v. Hosanna All (8), Gulab Xoer v. Badshah Bahadur (4) 
referred to. 


Ordinanly, in a suit for rent, when no, alternative claim is made for use 
and occupation, no damages oan be deoreed on that footing. 


~ Lukkes Kant v. Sumsercoddl (5), Hachhes v. Upendra Chandra Singh (6), 
Loh maeput v. Enact Ali (7), and Surendra Narain v. Bhai Lal (8) referred to. 


+ Ordinary a plaintiff must be limited to the case which he puts forward 
In his plaint ; but although an alternative oase is not expressly put forward, 
he may have leave to amend his plaint if the. Oourt thinks that he has based 
his olaim on wrong grounds from misinformation, ignorance of law or faot or 
mistake or misoonstruction of doonmenta, 

Luhhes Kant v. Su meervod dt (5) Inkthint Bai v. Heri (0) and Balmwiwud 
v, Dube (10) referred to. 


~- " Appeal by Plaintiff. 
Suit for rent of a Putni tenure. ` 


* Appeal from Original Decree No, $34 of 1907 against the deoreo of 0. E. 
Pittar, Esq , District Judge, Murshidabad, dated the 16th May 107, 


(1) (1906) 5:0. L,'J_ 96 (108). |, (6) (1899) 1 L. B. 37 Calo, 239. 
(3) 1968-71 5 O. L J 148 1169), (7) (1874) 22 W. R. B48. 

(8) (1907) 6 OL. J 401 (407). (8) (1895) T.L R 93« alo. 753. 
(4) (1909) 18 O. W. N. 1197, -> * O (9) (1872) 9. Lon HO. TUR 


(5) (1874) 18, B. L. R. 348; 31, W. & 208. (10) (1908) I. L B, 36 All, 403 
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The facts of the case appear from the judgment of the Court. 


Babus Dwarkanath Chakravartty, Brojolal Chakravartty, 


and Nares Chandra Simha for the Appellant. 
Babus Haradhone Nag, Satis Chandra Ghose and Hemendra 
Nath Sen for the Respondent. 
C. A. V. 


` The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of the plaintiff 
in an action for rent of a putni tenure for the years 1311 and the 
first instalment of the year 1312. The defendants, numbered 2 
to 5, originally held«he putni which was created on the 6th May 
1896. On the zoth March rgor the first defendant and his 
brother Bijoy Krishna now deceased purchased the putni from 
the other defendants. They did their bestto have their pur- 
chase recognised by the plaintiff and repeatedly tendered the 
rent as it fell due instalment by instalment. The plaintiff, 
however, refused to recognise the transfer and on the 23rd 
April 1904 commenced an action for rent against the recorded 
tenants for arrears in respect of the years 1307 to 1310. It 
appears from an examination of the original plaint in this suit 
that the name of the purchaser was added as that of a party 
defendant and the body of the plaint contained a recital that he 
claimed to have acquired an interest in the putni from the 
original holders thereof. For some reason not explained, the 
name of the transferee as also the reference to his purchase 
was crossed out before the plaint was filed. On the 3rd June 
1904 the written statement was filed in that suit, which. was 
defended by the recorded tenants substantially on the ground 
that they were not liable for any portion of the rent the whole 
of which had accrued due after the transfer in favour of the 
present first defendant and his brother. The defendants, how- 
ever, did not appear at the trial, and onthe yth June 1904 an 
ex parte decree was made in favour of the plaintiff for the arrears 
due as also for interest and costs. The plaintiff subsequently 
executed this decree and purchased the tenure on the 17th July 
1905. The sale was confirmed on the 19th August, and he 
obtained delivery of possession through the Court on the 14th 
September following. On the 18th March 1907, the plaintiff 
commenced the present action against the first defendant as 
purchaser as also against the other defendants as original 
tenants for recovery of the rent which had fallen due between 
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the date of the institution of the previous suit and the sale in 
execution of the decree made thereunder. Inthe plaint the 
plaintiff treated the first defendant as purchaser of the tenure 
who had acquired a valid title by the transfer and was liable for 
rent. He also claimed a joint decree against all the defendants 
if the Court should think properto pass such a decree. The 
claim was resisted by the first defendant alone, substantially on 
the ground that the plaintiff; in view of his previous conduct 
and the position taken by him in the earlier litigation, could pot 
seek to make him liable for the rent, and that as he had been 
compelled to abandon possession of tfínure, he could not in 
justice be held liable for any portion of the rent. The learned 
District Judge has given effect to this defence and has dismissed 
the suit. 

On appeal to this Court, the decision of the District. Judge 
has been assailed on three grounds, namely, /irs?, that the first 
defendant was in law the purchaser of the tenure and was 
consequently liable for the rent; secondly, that the original 
tenants were liable for rent jointly and severally with their 
transferee; and #kêrdiy, that in my view of the matter, the 
plaintiff was entitled in damages for use and occupation. 

In support of the first ground taken on behalf of the 
appellant, it has been contended that the putni was transferable, 
that the effect of the sale by the original tenants to the first 
defendant was to vest in him the tenancy right, and, that 
consequently he was liable for the rent which accrued due 
between the date of the institution of the prior suit and the 
sale in execution of the decree made thereunder. In answer to 
this argument, it has been contended by the learned vakil for 
the respondent that the plaintiff had deliberately taken up the 
position that the transferee had not acquired a valid title by his 
purchase, that he had omitted to make him a party to the 
previous suit for rent and had thus rendered it impossible for 
him to takea valid defence to the previous claim, that tbe 
defendant had been seriously prejudiced and had in fact lost the 
tenure, and that consequently it was not open to the plaintiff 
now to take upan entirely inconsistent position and to seek to 
impose any liability for rent upon the defendant. In our 
opinion, the view put forward on behalf of the respondent is 
well-founded and must prevail. There can be no room for 
controversy that the transfer by the original tenants in favour 
of the first defendant was perfectly valid in law and that the 
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refusal of the plaintiff to recognise the transferee was entirely CIVIL. 
indefensible. The learned District Judge has pointed out that 1909. 


there was no default on the part of the defendant, tbat he advinda Sande: 
earnestly endeavoured to secure recognition from the plaintiff, Sinha Ohowdhury 
and that he repeatedly tendered the rent, instalment by instal- Hrikrishna Chakra- 
ment as it fell due, and was met with a persistent refusal on the T o 
part of the plaintiff. It may be conceded, as observed by the Mocherjon, J. 
learned District Judge, that the position of the first defendant m 
might have been different, if the plaintiff had demanded under 

section 6 of Regulation VIII of 1819 substantial security from 

the purchaser and if he had Failed to furnish such security. No 

question of security bowever was raised, and we must take it as 

conclusively established that the plaintiff without any justification 

refused to treat the purchaser as his tenant and deliberately 

omitted to implead him as a party in the suit for rent, the whole 

of which had accrued due after the transfer and was payable by 

the transferee. The question, therefore, arises whether the 

plaintiff is now entitled to resile from the position which he 

took up in the previous suit. There is no room for reasonable 

doubt that the first defendant has been seriously prejudiced by 

the conduct of the plaintiff. If he had been made a party 

defendant to the earlier suit, as we hold that he was entitled to 

be made, it would have been open to him to plead that the rent 

had been tendered instalment by instalment as it fell due, and 

upon proof of such tender the claim for interest would have 

been disallowed; for as pointed out in the cases of Jagul 

Tarini. Dasi v. Naba Gopal Chaki (1) and Kripa Sindhu 

Mukherjee v. Annoda Sundari Debt (2), the improper refusal of a 

valid tender does not extinguish the indebtedness, but when 

the tender is lawfully made and maintained, discharges the 

debtor from the liability for interest subsequent to the tender. 

It is further manifest that if the defendant had been allowed to 

establish the plea of tender in the previous suit, the plaintiff 

would not only have not recovered cosís as against him, but the 

latter would have been allowed his costs, because as observed 

in the cases of Dixon v. Clarke (3) and Griffiths v. Yotradyfodweg 

School Board (4) if the plaintiff cannot disprove the plea of 

tender, it is right that he should pay the costs, as the action 

ought not to have been brought. It is manifest, therefore, that 

by reason of the deliberate omission to make the defendant a 

(1) (1987) L L. R 86 Oalo. 8065; 5 O, L. J. 270 (8) (1848) 5 O. B. 805 ; 75 R. B. 747, 
(3) (1907) 6.0. L, J. 278. (4) (1890) 24 Q. B. D. 307. 


Sinha Ohowdhury 
* 
Srikrishna Ohakra- 


i 


542 


Orvir. 
1909, 
Gobinda Sunder 


varti, 
Mosherjee, J. 


, 
THN CALOUTTA LAW JOURNAL, [Vorn X. 


party to the previous suit, the plaintiff managed to throw upon 
the tenure the burden of alarger sum than he would otherwise 
have been in a position to do. It is also fairly clear that as the 
defendant was not a party to the decree which was made against 
the tenure, be could not satisfy the decree so asto save the 
property to which, as the plaintiff now concedes, he had acqvired 
a valid title by purchase. Under these circumstances, the 
question arises, whether it is open to the plaintiff te take up a 
position entirely inconsistent with what he had assumed in the 
previous litigation. In our opinion, the answer ought to be in 
the negative. It was pointed out by this Court in the case of Bhaja 
Chowdhury v. Chunilal (1) that " litigants should not be allowed 
to assume inconsistent positions in Court, to play fast and loose, to 
blow hot and cold; having elected to adopt a certain course 
of action, they should be confined to that course.” To the 
same effect is the observation in Manindra Chandra Nandi v. 
Secretary of State (2) where it was pointed out “if a litigant has, 
without mistake induced by the opposite party, taken a parti- 
cular position in the course of a litigation, he must act consis- 
tently with it, especially if to alow him to do otherwise would 
be to prejudice his opponent." Again, as was ruled in Barclay 
v. Hossein Ali (3), “ parties are estopped from denying their own 
statement, when the denial operates to the injury of another and 
when their conduct did influence the position of that person. 
This doctrine of estoppel when properly understood and 
applied shuts out the truth in order to prevent fraud and 
falsehood, and imposes silence upon the party who in conscience 
and honesty should not be allowed to speak. There can be no 
question that an estoppel may be set up asa means to prevent 
injustice, and ifthe circumstances are appropriate, the estoppel 
wil be so moulded as to prevent fraud and injustice in 
whatever form it may present itself". To the same effect is 
the observation in Gulab Koer v. Badshah Bahadur (4) that 
a litigant can not be allowed to take up a position contra- 
dictory to his previous attitude. [See also Bigelow on Estoppel, 
Chap. 26, where the subject of inconsistent positions in Court 
is discussed, and it is pointed out that a plaintiff cannot treat 
the defendant as a trespasser for the purpose of one suit, and 
then subsequently treat him as holding under a contract of 
tenancy.] We must hold, therefore, that itis not open to the 


(1) (1906) 5O. 1L. J 95 at 105, . i8) (1907) 8 O, L. I. 601 at 607. 
(3) (1906-7) 50, LJ 14 8 at 168. (4) (1800) 10 0. L. J.. 420. (445). 
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plaintiff, after his previous conduct and in view of the prior Way, 

litigation, to treat the first defendant as a tenant and to make 1909. 

him liable for the rent. The first point taken on behalf of the Gobinda Bunder 

appellant consequently fails. Binba PATI 
The second ground urged on behalf of the appellant does  Brikrishos Chakra- 

not deserve serious consideration. Upon the facts as they stand, Y 


it is clear that so far back as 1901, the original tenants trans- Mookerjes, J. 
ferred the tenure as they were entitled to do under the law. 
Since then, their concern with the property has completely ceased. 
No rule of law or principle of justice has been even faintly 
suggested on which a decrdée against the original tenants can 
be supported. We further note that before the District Judge, 


the plaintiff did not ask for any relief against the original pu 


tenants, as is expressly mentioned in the judgment of the Court 
below. These defendants are not represented in this Court, - 
andit would, in our opinion, be an act of injustice to make 
an ex parte decree against them under such circumstances. The 
secoad ground, therefore, cannot be supported. 

In support of the third ground taken on behalfof the 
appellant, it has been contended that as the first defendant had 
been in possession at least during a portion of the time for 
which rent was claimed, the plaintiff ought to be allowed 
damages for use and occupation, even if itis held that he is not 
liable strictly for the rent. In answer to this contention, it has 
been argued on behalf of the respondent, that a decree for 
damages for use and occupation cannot be made in a suit.for rent, 
and reliance has been placed in support of this view upon the 
cases of Lu&hee Kant v. Sumeeroodds (1) and Rachhea v. Upendra 
Singh (2). No doubt, these two decisions, as also the cases of 
Luchmseput v. Enait Ali (3) and Surendra Narain v. Bhatlal (4), 
indicate that ordinarily in a suit for rent, when no alternative 
claim is made for use and occupation, no damages can be decreed 
on that footing. But the decision of the Full Bench in the case 
of Lukhee v. Sumeeroodai (1) shows that the rule is not inflexible, 
because it is always in the discretion of the Court to amend the 
plaint or the issue, and where the omission has been from in- 
advertence or mistake, it would generally be proper to do so. 
The true test, as pointed out in the cases of Lakshmi Bat 
v. Hari (5) and Balmukund v. Dude (6), is whether the defendant 
will be taken by surprise. No doubt, ordinarily a plaintiff 
(1) (1894) 15 B L, B. 348 ; 21 W. R. 206. (4) (1895) I. L B. 99 Calo. 752. 

(2) (1899) I. L. B 97 Calo, 239. (5) (1873) 9 Bom, H. O. B. 1. 
' (3) (1874) 33 W. B, 318. (8) (1908) I, L. B, 35 AIL 498, 
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must be limitted to the case which he puts forward in 
his plaint ; but although an alternative case is not expressly put 
forward, he may have leave to amend his plaint, if the Court 
thinks that he has based his claim on wrong grounds from mis- 
information, ignorance of làw or fact, or mistake or misconstruc- 
tion of documents. Inthe present case, it can hardly be sug- 
gested that the conduct of the plaintiff has been induced by 
mistake. It has rather been a deliberate departure on his part 
from the position taken by him in the previous litigation. As, 
however, the defendant himself admitted in the Court below 
that he was in possession of the prBperty up to the date of the 
decree in the previous suit, we were inclined at one stage of the 
hearing of the appeal, to allow the plaintiff an opportunity to 
amend the plaint and ask for damages for use and occupation. 
But the records of the previous litigation, which we have called 
for at the request of the parties, shows that such a course would 
be of noavail to the plaintiff. The decree in the previous suit 
was made on the 17th June 1904. Even if, therefore, the defend- 
ant was made liable for damages for use and occupation for the 
period which intervened between the institution of the previous 
suit, that is, the 13th April 1904, and the date of the disposal of 
that suit, that is the 7th June 1904, upon the materials on the 
record any possible damages for use and occupation could 
be calculated only on the basis of the rent payable during 
that period. Now the record shows that no instalment of rent fell 
due during this interval, and, that the first instalment of rent 
which fell due after the institution of the previous suit, was in 
respect of a sum of Rupees one hundred, which accrued due 
under the putni lease onthe 15th July 1904. Itis manifest, 
therefore, that even if the plaintiff were allowed an opportunity 
to claim damages for use and occupation, no decree could justly 
be made in his favour, and, we must add that when regard is 
had to his previous conduct, we do not regret this conclusion. 
There is no evidence to show that after the institution of the 
previous suit for rent and during the short period of less than 
two months which elapsed before the exparte decree was made 
in favour of the plaintiff, the defendant did really collect any 
rent from the tenants, In this view of the matter, it appears 
to us that there is no reason to disturb the decree made by the 
learned District Judge. The decree of the Court below must 
therefore be affirmed and this appeal dismissed with costs. We 
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Before ‘Mr. Fustice Mookerjee and Mr. Fustice Carnduf. 
CHURAMON SAHU AND OTHERS 


U. 
GOPI SAHU AND ANOTHER. 


Hinde Law—-Mitakthara—Gift of immorable property by mother to ker 
daughisr-——Gowna osremony—Stridhan property—Suit for declaration of 
tills and recovery of possession and for mama prokts—Hindw Widow, if 
entitled to maks an absolute gift in facour of hor daughter on the occasion 
of the latter's Gowna oeremony— Post-nuptial gifts, if and to what extant, 

— talid — Dowry. deferred—Dwiragaman ceremony, if rocognissd, 

From the egrhest times, insfitutional writers and commentators on Hindu 
Law have recognised gifts toa bride'at the time of her marriage near the 
nuptial fire, as also what wreceired by her when she is conducted from her 
father’s house to her husband's as among the most common forms of a 
woman's property. 

The right of a Hindu daughter, whose father is dead, to reoelvo a dowry at 
the time of her marriage from the estate of her father is not dependent merely 
upon ancient custom. Under express texts of the Hindu Law, on the death of 
& Hindu governed by the Mitekshara Law, when his property is taken by his 
widow, a gift by the wilow to her daughter on the oocaxion of her marriage out 
of the estate of her husband is within her powers, provided that the portion so 
given is reasonable in amount, 

The question whether it Js reasonable or not isa question of fact to be 
decided in each case and this has to be determined with regard to what would 
have been the ahare of the unmarried daughter, if she had been a son and would 
depend upon the circumstances of each case. 

A Hinda widow is entitled to allenate a portion of her husband’s estats 
for the marriage of her daughter. and a gift by a Hindu widow of a reasonable 
portion of her husband's immovable property to her daughter in connection 
with her marriage is within the soope of her authority as a qualified owner and 
is binding upon the reverslonary heirs of her husbend., 


Kas, Nath Bystoh v. Hurro Soondari (1), Ramasami v. Vougidusami (2), 
Kudutamma v. Narsinhacharyala (B), Rustam Singh v. Aloti Singh (4) and 
Danoodur v. Sonabutty (5) referred to. 

Kamakshi v, Ohabrapany (0) explained and distinguished. 

The Gowns ceremony, otherwise known as dwirageman ceremony, is a 
ceremony performed when the young wife, upon the attainment of puberty 
leaves her parental home to take up her residence in the bouse of her husband, 
and itis customary to make gifts to the daughter of the house at the time she 


leaves her parental abode. 


* Ap from Appellate Decree No. 1068 of 1907, against a decree of 
L. Palit, 4, Distmot Judge of Gya, dated the 20th May-1907, rev that 
of Babu Nistaran Banerjee, Subordinate Judge of Gya, dated the 8rd Sep- 
tember 1906 ; 

(1) (1828) 2 Morley's Digest 198. (4) (1890) I. L. R. 18 AIL 474. 

(3) (1898) I L. B. 23 Mad. 118. (5) (1882) I, L. R. 8 Oale. 587. 

(5) (1907) 17 M, L. J. 538. (6) (1907) L Ta B. 80 Mad. 463, 
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OIYIL. Although the marriage ceremony is not incomplete without the dwiregaman 
1909 ceremony, awiragaman oeremony ia regarded as an essential complement to 
OE marriage and isan occasion of importance on which according to the custom 

Uhuramon Sahu prevalert in Behar, gifts haro to be made to the daughter. 
Gop! ha There is no substantial distinction between gifts made at the nuptial fire 
— or in the bridal procession and gifts madeat the time of the dwiragaman 
i ceremony. In fact gifts made atthe time of the dwirngaman ceremony may 
rightly be regarded as dowry deferred ; 
Appeal by the Defendants. 
Suit for declaration of title, for recovery of possession and 
for mesne profits. 


The facts of the case appear from the judgment. 

Dr. Rash Behary Ghose, Babus Golap Chandra Sarkar, 
Yogendra Chandra Ghose and Lachmi Narayan Singh for the, 
Appellants. 

Babus Umakalt Mukherjee and Kukoant Sahay for the 
Respondents. 


C. A. V. 
The judgment of the Court was delivered by 


Mookerjee J.—The subject-matter of the litigation which 
has resulted in this appeal, is a house which admittedly belonged 
to one Amrita Lal, a Hindu governed by the Mitakshara Law. 
He died on the 1st October, 1886, and left a widow Mussamat 
Janki Koer, and an unmarried daughter, Mussamat Gango. The 
daughter was given in marriage to the third defendant, Ajadhya 
Prasad, in May, 1889. Her Gowna ceremony took place more than 
two years after her marriage, and on the 28th December, 1891, 
within a few days of the performance of that ceremony, her 
mother executed in her favour an absolute deed of gift in respect 
of the disputed house. Maussamat Gango continued to bein 
possession of the house as her s/rid&an property, and died in 
October, 1894. On the sth January, 1899, her husband, as her 
legal heir, transferred the house to the first two defendants. 
Mussammat Janki Koer, the widow of the original owner, died 
on the 24th March, 1905, and on the 23rd July, 1905, the first 
plaintiff, who is distantly related to the original owner and is 
bis.nearest reversionary heir, executed a conveyance in favour of 
the second plaintiff, under which he purported to transfer a half 
share in the house upon the allegation that the deed of gift of: 
the 28th December, 1891, was inoperative after the death of the 
executant. On the rgth August, 1905, the plaintiffs commenced 
this action for declaration of title and recovery of possession, as 


Vor. A.) HIGH OOUBT. 


“also for mesne profits. The first two defendants who had pur- 
chased from the husband of the daughter of Amrita Lal, resisted 
the claim substantially on the ground that the gift had been 
made for a lawful purpose and had consequently created an 
indefeasible title in the donee. In the Court of first instance, the 
Subordinate Judge held that the Gowna ceremoney was practi- 
cally the completion and consummation of the marriage, and 
that a gift of immovable property to the daughter by her 
mother on that occasion must be treated as made for a valid 
religious purpose. He further found that the gift was reaso- 
nable in extent, and iq this view he concluded that a distant 
reversionary heir like the plaintiff had no good ground for 
complaint. Upon appeal the learned District Judge held that 
the gowna ceremony could not, except on philosophical and 
sentimental grounds, be regarded as part of the marriage 
ceremony, that there was no authority which entitled a Hindu 
widow to make a gift out of the estate of her husband toa 
daughter on the occasion of her marriage, and that much less 
could she do so on the occasion of the gowna ceremony. In 
this view the District Judge reversed the decision of the Court 
of first instance and decreed the suit with costs. The defen- 
dants have now appealed to this Court, and the substantial 
question of law which has been argued on their behalf is, 
whether a Hindu widow governed by the Mitakshara law is 
competent to make an absolute gift in favour of her daughter, 
on the occasion of the latter’s gowna ceremony, of a reasonable 
portion of immoveable property left by her husband. We have 
been invited on behalf of the appellants to answer this question 
in the affirmative, while it has been strenuously contended on 
behalf of the respondents that, although under the Hindu law 
it may be open to a widow to make a suitable gift to her 
daughter on the occasion of her marriage, neither principle nor 
authority can be invoked in support of the validity of a post- 


nuptial gift to a daughter. The question raised is one of first l 


impression and of some nicety, but upon a careful examination 
of the principles and authorities which we shall presently 
explain, we feel no doubt that the question ought to be answered 
in support of the validity of such a gift. 

That gifts to a bride on the occasion of her marriage, as 
also at the time of the bridal procession, are of considerable 
antiquity cannot be denied. There are passages in the Rigveda 
which describe such gifts; for iustance, in Mandal 10 Sukta, 85, 
Verses 9 and 11, it is mentioned that Surja gave his sister 
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in marriage, who was asking in her mind for a husband, and . 
that, when she was carried to her husband's home, the presents 
which had been given to her, were carried before the cart. And, 
to come down to considerably more modern times, we find gifts 
to brides on the occasion of marriage recognised as one of the 
commonest forms of stridhan or woman's peculiar property. 
Thus in a passage from Manu (ix. 194) and Katyayana quoted’ by 
Jimutavahana in the Dayabhaga, Chapter 4, section 7, paragraph 4, 
what is given before the nuptial fire and what is presented in 
the bridal procession are described as two out of the sixfold 
forms of stridhan. To the same effeft is a passage from Narada 
(xii, 8) where mention is expressly made of gifts before the 
nuptial fire or presented in the bridal procession. Vishnu and 
Yajnavalkya apparently do not expressly mention gifts at the time 
of the bridal procession, but they refer to what is received and 
what is given before the nuptial fre. Again, whatever a woman 
receives at the time she is taken from her father’s house to her 
father-in-law’s house is denominated as her stridhan under the 
term adhyavahantka, which means presented in the bridal 
procession. 

. When we turn to the Mitakshara, chapter ii, section xi 
paragraphs 4 and 5, we find the commentator adopting the 
definition given by Manu and Katyayana and recognising what is 
presented to the bride before the nuptial fire or in the bridal 
procession as ordinary forms of stridhan. To the same effect is 
the discussion in Viramitrodaya, chapter v, part I, section iii 
(Sastri Golap Chandra Sarker's Translation 222). There can be 
no question, therefore, that from the earliest times, institutional 
writers and commentators on Hindu Law have recognised gifts 
to a bride at the time of her marriage near the nuptial fire, as also 
what is received by her when she is conducted from her father's 
house to her husband's, as among the most common forms of a 
woman's property. 

It would be a mistake to suppose, however, that the right 
of a Hindu daughter whose father is dead, to receive a dowry 
at the time of her marriage from the estate of her father is 
dependent merely upon ancient custom. There are express texts 
which show that, if a man leaves unmarried daughters, the 
persons who take his property by inheritance or by survivorship 
are bound to make adequate provision for their marriage. 

Thus in Manu, Book ix, verse 118, it is provided that ‘to 
the unmarried daughters by the same mother, let their brothers 
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. give portions, out of their own allotments respectively, according 
. to the class of their several mothers; let each give a one- 
fourth part of his own distinct share ; and those who refuse to 
give it shall be degraded." To the same effect is the rule 
laid down in Yajnavalkya, Book ii verse 124, that un- 
initiated sisters should have their ceremonies performed by 
those brothers who have already been initiated, giving them 
a "quarter of their own share." With reference to this last text 
it appears that, although at one time Upanayana as distinct from 
marriage was allowed to females, now, according to usage and a 
well-known text of Mang (Book II, verse 67), their initiation 
consists of their marriage. The two texts to which we have 
just referred, have led to considerable difference of opinion 
amongst commentators ; one School adopted a liberal construction, 
which another School maintained that all that is intended to be 
laid down is, as stated in the text of Vishnu, " that the marriage 
ceremony of the unmarried daughters should be performed 
according to the father’s wealth," and that the word.“ quarter” 
is here used, not in its plain sense, but simply to enjoin the 
allowance of as much as will suffice for the marriage of the 
sisters. Viswanath Mandalik in his edition of the Institutes of 
Yajnavalkya, at page 217, points out that Vachaspati Misra 
follows this interpretation, and his view is adopted by Sulapani ; 
the Smriti Chandrika, Bharuchi, a commentator of Manu, and 
Jimutavahana follow the same rule, whereas Vijnaneswara and 
the author of Viramitrodaya notice this interpretation and 
reject it; the authors of the Mayukha and Kamalakara follow 
Vijnaneswara while Apararka and Medhatithi in their commen- 
taries on the text of Manu which we have just quoted, also made 
observations to the same effect. It may further be mentioned 
that Apararka in his commentary on the Institutes of Yajnavalkya 
(Poona Edition Vol. II, page 731), relies upon the texts of 
Narada and Vyasa in support of the view that an unmarried 
daughter is entitled to a quarter of the share which she would have 
received if she had been a son. But whichever view be accepted, 
it is clear from Mitakshara, chapter I, section 7, paragraphs 5 to 14, 
and from Viramitrodaya, chapter II, part I, Section 21 (Sastri 
Golap Chandra Sarkar’s Translation pages 81 to 84), that the 
maiden daughter is entitled to a share which represents her 
dowry and marriage expenses, and such share is one-fourth of 
what she would have been entitled to receive, if instead of being 
a daughter she had been a son. These texts are, in our opinion, 
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‘sufficient to support the view that where, upon the death: 


of a Hindu governed by the Mitakshara law, his property 
is taken by his widow, a gift by the widow to her daughter 
on the occasion of her marriage out of the estate of her 
husband is within her powers, provided that the portion so 
given is reasonable in amount, and that the question whether 
it ia reasonable or not has to be determined with regard to what 
would have been the share of the unmarried daughter under the 
rules laid down in the Mitakshara, chapter I, section 7, para- 
graphs 5 to 14. Thata Hindu widow is entitled to alienate a 
portion of her husband's estate for thé marriage of her daughter 
is beyond controversy. As to this it will suffice to refer to the 
Vyavastha Darpan of Shama Charan Sarkar (ist Edition, 
page 59, and Edition, page 54), where it is stated that the 
widow 1$ competent, even without the consent of reversioners, to 
make a sale or other dispostion of her husband’s property for the 
marriage of her daughter, andin support of the assertion re- 
liance is plead upon the text of Devala to the effect that “to 
maidens should be given a nuptial portion out of the father’s 
estate" (Jagannath’s Digest translated by Colebrooke Vol. I, page 
185) and upon other texts of Vasistha and Paithinashi, which 
indicate plainly the religious benefit accruing to the father 
of a girl upon her marriage, and the sin committed if 
the maiden is not given away in marriage before she attains 
puberty. (Jagannath’s Digest translated by Colebrooke, 
Vol IU, page 460). The same view has been adopted in 
judicial decisions of the highest authority. Thus in the 
case of Koss: Nath Bysack v. Hurro Soondari (1) which was 
heard by the Supreme Court at Calcutta in 1819 and by 
the Judicial Committee in 1826, it was stated by Lord 
Gifford in delivering the opinion of their Lordships that a 
Hindu widow had "for certain purposes a clear authority to 
dispose of her husband's property, and might do it for religious 
purposes, including dowry to a daughter." The learned Judge 
further added that it was in his opinion absolutely impossible 
to define "the extent and limit of her power of disposing of it, 
because it must depend upon the circumstances of the disposition 
whenever such disposition shall be made and must be consistent 
with the law regulating such disposition. The validity of gifts 


(1) (1836) 2 Morley's Digest 198 ; Olaike's Rules and Orders, 1884, page 91 ; 
Montrion’s cases on Hindu Law, 477 to 507, Vyavastha Darpan, 9nd 1100, 
pages 89 to 107, 
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_on the occasion of marriage of unmarried daughters has also 
been affirmed in more recent cases, Thus in the case of Rama- 
samt v. Vengidusam: (1), it was ruled that when upon the death 
without issue of a Hindu in whom the whole of the family, pro- 
perty had vested, his mother took the estate and subsequently 
gave a portion of the property to her son-in-law on the occasion 
of his marriage with ber daughtery the gift, which was found 
not to be otherwise than reasonable in extent, was upheld as 
binding on the reversioner. Mr. Justice Subramania Ayyar relied 
upon passages from the Mitakshara, chapter I, section 7, para- 
graphs 6 to 14, and Smriti Chandrika chapter 4, section 20, 
which deal with the qtestion of allotment to be made by brothers 
to their maiden sisters at the time of partition, and referred to 
the circumstance that the commentators were divided as to their 
precise import, some of them holding that all that the texts mean 
is that the funds required for the marriage of sisters should be 
provided out of their father's estate, and others maintaining 
that, inclusive of their marriage expenses, sisters are entitled toa 
provision not exceeding one-fourth of what they would have 
obtained had they been males. The learned Judge without 
deciding the question which of the two views was to be taken 
asJaw, held that the texts justifed something more than a 
disbursement out of the estate of only the price of things 
required in connection with the celebration of the marriage, 
and that the better and sounder view was that the authorities 
should be understood to empówer a qualified owner, like a widow, 
to do all acts proper and incidental to the marriage of a female 
according to the general practice of the community to which she 
belongs. In the particular case then before the Court, it was 
held that as at the time wben a girl belonging to the community. 
concerned was handed over in marriage; certain gifts had to be 
made to the bridegroom one of which was BAcodanam or gift of 
land, a gift by the widow in conformity with immemorial custom. 
must be upheld. The learned Judge also observed that the gift 
could be defended on the ground that, apart from the circum- 
stance that it was a provision for the married couple, it was 
believed to enhance the merit of the primary act—namely, the 
giving of a virgin in marriage which from religious point of view 
is supposed to be productive of considerable benefits to the 
parents. We are entirely in agreement with this view 
of the law, which is moreover supported by still later decisions, 


(1) (1898) L L, B. 22 Mad, 118. 
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Thusin Kadutamma v. Narasimhacharyala (1), it has been ruled . 
that a Hindu father governed by the Mitakshara Law, who would 
not ordinarily be entitled to transfer any portion of the co-parce- 
nary property, is entitled to make a gift by way of marriage 
portion to his daughter out of the family property to a reason- 
able extent, and, further that a Hindu brother, the managing 
member of a joint family, does not act in excess of his power as 
such when he gives away a reasonable portion of the joint family 
property to his sisters who, though married in their father's life 
time, were left for some reason or other without marriage 
portions. The learned Judges held that they were not required 
to rule that the brother was bound to do so or that the father 
was bound in law to give his daughter anything at her marriage, 
but that all that was necessary to rule was that the gift was not 
in excess of the powers of the brother and could not therefore 
be recalled by him or avoided by his son. The case of Kamukshi 
v. Chakrapany (2) is not really opposed to this view and is at 
best an authority for the proposition that an undivided member 
of a Hindu family governed by the Mitakshara law has no power 
to alienate a considerable portion of the joint family property by 
way of giftto the female members of the family, specially when 
the gift is not shown to have been made in connection with the 
marriage of such female members. Substantially the same view 
was taken by the Allahabad High Court in Rastem Singh v. 
Mos Singh (3), in which it was ruled that, when a Hindu leaves 
an unmarried daughter, her mother, in order to raise money to 
meet the expenses of the daughter's marriage, may mortgage 
properties of her own which had come to her from her father, 
and that such an alienátion was binding upon the reversionary 
heirs of her father. The decision of this Court in Damoodur v. 
Senabutty (4), in which it was stated that properties sufficient to 
defray the expenses of the nuptials should be given to unmarried 
daughters, tends in the same direction. Upon the authority 
of the ancient texts and of the commentators, as also upon the 
judicial decisions to which we have referred, there cannot in our 
opinion be any reasonable doubt that a gift by a Hindu widow 
of a reasonable portion of her husband's immovable property 
to her daughter in connection with her marriage is within the 
scope of her authority as a qualified owner and is binding upon 
the revisionary heirs of her husband. It was strenuously contended 


(1) (1907) 17 M. L, J, 538. . (8) (1890) I. L, B. 18 All. 474 
(3) (1907) 1. L. B, 80, Mad. 453 (4) (1883) I. L. B. 8 Calo, 587. 
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. however, by the learned vakil for the respondents that the 
gowna ceremony would not, for the purpose of this rule, be 
treated as part of the marriage or necessarily connected with it, 
In our opinion this contention is entirely unfounded. What is 
called the gowna ceremony is also known asthe Datragaman 
ceremony, that is, the ceremony performed when the young 
wife, upon the attainment of puberty, leaves her parental home 
totake up her residence in the house of her husband. The 
authorities to which we shall presently refer, provide for the 
performance of ceremonies on this occassion, and it is well-known 
that it is customary to make gifts to the daughter of the house 
at the time she leaves her parental abode. It is not, of course, 
suggested that the marriage ceremony is incomplete without the 
Dotragaman ceremony. The relationship of husband and wife 
is indissolubly created by the performance of the marriage 
ceremony. So far as that relationship is concerned, it is 
finally and conclusively established upon the completion of the 
ceremonies performed at the time of the marriage. Neverthe- 
less, the Dwiragaman ceremony is regarded as an essential comple- 
ment to marriage, and it is an occasion of importance on which, 
according to the customs prevalent in Behar, gifts have to be 


made to the daughter. Raghunandan in his Jyotish-tatwa (Insti- 


tutes, Vol. I, p. 360) quotes a verse from Narayan Paddhati which 
defines Dwiragaman as the second entrance of the bride into the 
house of her husband from that of her father after the celebra- 
tion of the marriage. Such is the importance attributed to this 
ceremony that Sanskrit works on law and ritual abound in minute 
rules as to thetime when alone it can be performed. Thus 
~ Raghunandan in the work just mentioned quotes a verse from 
Kritya Chintamani to the effect that a bride, if her Dmirasaman 
is celebrated in the eighth ‘year, kills her mother-in-law, if 
in the tenth year, kills her father-in-law, and if in the twelfth year, 
kills her husband, Raghunandan again relies upon a verse of 
Prachetas, quoted inthe Sripati Sanhita, which prescribes that 
the Dwetragaman ceremony can be performed only under certain 
constellations on defined auspicious moments. To the same 
effect are passagesin the Dipika, Satkritya Muktabali, Jyotish 
Sarasangraha and Muhurtachiotamani (Benares Edition, Sambat 
1930 p. 84). Similar restrictions are also prescribed by Gadadhar 
Dikhit, who flourished in Behar, in his commentary on the 
Paraskara Grihya Sutra of the Yajurveda, Kanda 1, Aphorism 2 
(Benares Edition, p. 145). No reference to the Dwiraraman 
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ceremony is apparently to be found in the Vedas (Marriage ° 
hymn in Mandal X, Sukta 85, Wilson's Rig Veda, Vol. VI, p. 223), 
for the obvious reason that in Vedic times marriages of girls took 
place after attainment of puberty, and the bride finally left her 
parental abode, immediately upon the completion of the marriage 
ceremony. In later times, however, when the custom of marriage 
before puberty became firmly established, simultaneously the 
custom of Demrirargaman grew up and came to be recognised in 
authoritative Sanskrit works on Hindu ritual The works to 
which we have referred, are fairly old ; for instance, the writings 
of Raghunandan go back to the fiftedhth century, the Muhurta 
Chintamani dates back to the sixteenth century, and the Jyotis 
Sarasangraha was composed at about the same period. But there 
are other works of a much earlier date which speak of the 
Duwtraraman as an important ceremony in relation to marriage ; 
for instance, in the Sanskara Ratnamala of Gopinath, one entire 
section is devoted to marriage [Poona Edition Vol. I, pp. 454- 
603] and on p. £70, the learned author describes Dwtragaman as 
related to marriage and closely connected with it, on the 
authority of a text of Vyasa. The anthenticity of the text of 
Vyasa can hardly be called in question as the same text is quoted 
“in the Nibandha Siromani and Nirnaya Sindhu (Bombay Edition, 
1901, p. 243). These references amply show that the Detragaman 
ceremony is treated in works of authority as a- ceremony 
of importance closely connected with marriage. In our opinion, 
there is no substantial distinction between gifts made at the nuptial 
fre or in the bridal procession, and gifts made at thetime of the 
Dutragaman ceremony. In fact gifts made at the time of the 
Dwiragaman ceremony may rightly be regarded as dowry | 
deferred, and if it was competent to Janki Koer to make a gift to 
her daughter Mussamut Gango on the occasion of her marriage, it 
was equally competent to herto make a gift on the occasion of her 
gowna ceremony. The only questionis whether the gift was of a 
reasonable portion of her husband's immovable property. On the 
principle laid down by Lord Gifford to which we have already re- 
ferred, this must be determined with regard to the circumstances of 
the particular disposition. Now the evidence shows that Amrita 
Lal died leaving only one daughter. His properties consisted 'of 
three houses, the total value of which according to the evidence 
given on behalf of the defendants, which is more detailed and 
more trustworthy than that adduced on behalf of the plaintiffs, 
was approximately Rs. 3,800. The particular house which was 
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. tramsferred by way of gift to the daughter was worth about 
Rs. 1,200 ; in other words, the value was a little more than one- 
fourth and a little less than one-third of the total value of tne 
three houses. In these circumstances, it is impossible to say that 
the gift was unreasonable in extent. 

On all these grounds, we must uphold the contention of the 
appellants, that itis competent to a Hindu widow governed by 
the Mitakshara'Law to make a valid gift of a reasonable portion of 
the immovable property of her husband to her daughter on 
the occasion of the daughter's gowna ceremony, and that such 
gift is binding upon the «eversionary heir of her husband. We 
further hold that in the circumstances of the case before us, the 
gift was proper and reasonable and conferred an absolute title 
upon the donee. 

The result, therefore, is that this appeal must be allowed, 
the decree of the District Judge set aside and the decree of the 
Subordinate Judge restored. We direct that each party pay his 


own costs throughout the litigation. 
Appeal decreed. 


Before Mr. Fustice Chitty and Mr. Fustice Carnduf. 


NILMAMUD SARKAR AND OTHERS 
v. 
BAUL CHANDRA DAS AND OTHERS,” 


Landlord and Tenant— Loase— Kabula. 


A kabuliat which ıs only an undertaking by the prospective tenant to take 
the tenancy is not a lease, Where the executant of the kabuliat never obta'ned 
possession and the tenancy never really commenced, he cannot recover possession 
on the basis of the kabuilat. 


Appeal by the Plaintiff. 


Suit for possession. 

The facts appear from the judgment. 

Babu Mohendra Nath Roy (with him Babu Krishna Prosad 
Sarvadhicary ) for the Appellants. A kabulat accepted by the 
landlord amounts to a lease ;'a lease is a contract, and if the 
landlord accepts the #abulsat executed by one party, it is binding 
on him. A £aóuAat comes within the definition of ‘lease’ in 
section ro5 of the Transfer of Property Act, and is an 
‘instrument’ within the meaning of section 107 of the Act. 


* Appeal from Appellate Decree No. 10890 of 1908, against tbe decree of 
Babu Nila Lohit Makere, Bubordinate Judge, Pabna, dated the 8rd February 
1908, affirming that of Monlne Abdar Rehim, Munsff, Bogra, dated the 
Tth March 1907. 
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Section 107 says that ‘a lease of immovable property . . * .. 
can be made only by a registered instrument’; it does not limit 
the word to an instrument ' signed by the lessor or the transferor.' 
Section 59 of the Act says that a ' mortgage can be effected 
only by a registered instrument signed by the mortgagor” ; it 
does not require that both the parties should sign. A kabuliat is 
a ‘contract in writing registered,’ although it bears the signature 
of only one of the parties. The case of dméalavana FPandaram 
v. Vagwran (1) supports me. The Full Bench case of Sheo 
Karan Stnghv. Parbhu Narain Singh (2) does not express any 
opinion in the matter. The case of Radtram Das v. Uma Kant 
Chuckerbutty (3) is in my favor. ° 

In the Indian Registration Act, section 3 lays down 
that the word ‘lease’ includes a 'AaóuAat'. The Indian 
Registration Act and the Transfer of Property Act, in matters 
relating to registration, are treated as supplementary to each 
other. Section 4 of the Transfer of Property Act shows that 
certain sections are to be so read; and the and para of the 
section distinctly specifies section 107 of the Transfer of Property 
Act as supplemental to the Indian Registration Act. My sub- 
mission is, that the definition of ‘lease’ in the Indian Registra- 
tion Act should apply to the present case ; and that is clearly 
the view of the Legislature. 

Babu Basant Coomer Bose (with him Babu Akshoy Coomer 
Banerjee) for the Respondents. The 4adu/rats in question are 
not leases within the meaning of the Transfer of Property Act. In 
order to be binding on both the parties, the donor should also 
sign. The donor, in English Law called the grantor, is the only 
person who can part with his interest in the land in all cases of 
grants, either by way of sale, mortgage, lease or gift. Sections 
54, 58 and 105 speak of the ‘transfer’ of some interest, and that 
such ‘transfer can be made only by a registered instrument,’ if 
the property be of the value of one hundred rupees and upwards ; 
and this transfer can only be made by the donor in whom the 
right is vested. 

The Indian Registration Act has defined the word ‘lease’ 
in a particular way. It confers right to the landlord to sue the 
tenant on the covenants in the fadudiat, My submission is, that 
the Registration Act does not throw any light on the point in 
issue, inasmuch as the Transfer of Property Act over-rides the 

(1) (1895) I. L. E. 19 Mad. 82 (3) (1909) 6 A. L. J, 187. 
(8) (1808) 3 C. W. N. 340. 
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the Registration Act, as has been held in the case of Mêbhan 
Lal Pal v. Bunka Behari Grove (v). In support of my con- 
tention I rely on the cases of Nand Lal v. Hanuman Das (a), 
Kashigir v. Fogendro Nath Ghose (3) and Turof Sahib v. Esu 
Sahib (4). The case of Rabiram Das v. Uma Kani Chucker- 
butty (5) is one under the Bengal Tenancy Act and refers to a 
non-occupancy raiyat and has no application in the present case 
which is governed by the Transfer of Property Act. ; 


Mere admission by the landlord, as contended by the other 
side, is not quite enough. It might be oral evidence, and is not 
enough to pass title to the land saving the exceptional cases of 
property of value of less than one hundred rupees, &c. 

Besides, the plaintiffs do not allege in the plaint that they 
ever paid rent to the landlord. "They have been out of possession 
from the very commencement of the execution of the kabula, 

Babu Krisna Prosad Sarvadicary, in reply. 

Ce Mec Y. 

The following judgment was delivered by 


‘Chitty J.—In this suit the plaintiffs sought to recover 
possession, with mesne profits, of certain Ja/kars after declara- 
tion of their title- thereto. It appears that the Plaintiffs claim 
as lessees of certain darpatnidars to whom they gave three 
kabuliats dated 20th Chaitra 1309 in proportion to the shares of 
those darfatnidars, that is to say, for ro annas to Kedar Buksh 
Sirkar and others, for 3 annas to Goolamuddin and others, and 
for the remaining 3 annas to Raj Chandra Shaha and others, 
including one Baharuddin. Baharuddin did not accept the 
plaintiffs kabuliai. The defendants denied the titles both of 
the plaintiff's lessors and the plaintiffs themselves and pleaded 
that the jalkars did not, asthe plaintiffs alleged, appertain to 
Lot Aria Hansraj. The plaintiff's suit has been dismissed by 
both the Courts below. The learned Subordinate Judge disposed 
of it solely on the ground that the plaintiff's £abnuiais were 
not leases of the jalkars and conferred no title on the plaintiffs. 
It may be stated that the plaintiffs never obtained possession. of 
the property said to be leased to them, the £abu/tats being for 
the years 1310 to 1315 inclusive, and the defendants having been 
in possession. throughout. We concur in the opinion expressed 

(1) (1882) I. L. B 19 Calo. 623 (8) (1904) T. L, R. 37 AIL 188, 


. (3) (1904) L L, R. 28 All. 848, (4) (1907) T, L, B, 80 Mad, 833. 
(5) (1898) 3 C. W, N, 240. 
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by the learned Subordinate Judge-that the £abu/ais were not, 
leases and did not operate to transfer any interest in the property 
to the plaintiffs. A lease of immovable property is defined 
in the Transfer of Property Act, section 105 as “a transfer of a 
right to enjoy such property made for a certain time express or 
implied, or in perpetuity” for the considerations therein speci- 
fied. Section 107 provides that “a lease of immovable property 
from ‘year to year or for any term exceeding one year or reser- 
ving a yearly rent can be made only by a registered instrument.” 
A A&abuhat, which is only an undertaking by the prospective 
tenant to take the tenancy, is not a legse. We agree with the 
opinion to that effect expressed in J/Vànd Lal v. Hanuman 
Das (1), Kaski Gir v. Jogendra Nath Ghose (2) and Zurof. Saksb v. 
Esuf Sakib (3). In some cases it might be open to the plaintiff 
to prove his tenancy a/runde: but here it is clear that the 
plaintiffs were never in possession and that the tenancy never 
really commenced. Their title is based entirely upon the three 
kabulats, which as we have said, confer no title, This appeal 
accordingly fails and is dismissed with costs. 

Appeat dismissed. 

(1) (1904) L L, R. 26 All, 568. (2) (1904) I, L. R. 27 All, 188. 
(8) (1907) I. L. R. 80 Mad. 322, 


Before Mr. Sustice Coxe and Mr. Fustice Chatterjee. 
RAM KUMAR SHAHA PODDAR 


v 


RAMGAUR SHAHA CHAUDHURI.* 


Swit for purohass monsy—Sale s aside— Mavutainabiluy of suit—Oleil Pro- 
oed are Oode (Aot XIV of 1882), So. 815—Oareat Banytor— Lunitatina— 
Limitation Ao (XV of 1877), Soh. IT, Art. 69, 


In execution of arent decree a certain jote was put up for sale as the 
property of the judgment-debtor and purchased by R. Bubeequently another 
person brought a suit for a declaration that the joto belonged not to the 
judgment-debtor in the previous deoree bnt to himself, and obtained a decree, 
R now sued for recovery of the money paid for his purchase. 

Held, the suit was maintainable. Under the Gode of 1882, the doctrine of 
oateat emptor does not apply to execution sales, 

Dorab Ally Khan v. Kweoutors of Khajah Mohscooddin (1), and Scwdaminx v. 
Kishen Kishore (3) distinguished. 

Nor is the plaintiffs right limited to an application under section 818. 

* Appeal from Appellate Decree No. 2001 of 1907, against the decision of 


Babu Dandadhari Biswas, Subordinate Judge of Ohittagong, dated the 12th 
June 1907, confirming that of Baba Hem Ohandra Mukerji, Munaff, dated the 


14th July 1906. 
(1) (1878) L L, R. 8 Oalo 806. (3) (.889) 18 W. R, F. B,8. 
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Harideyal v. Sheikh Skamsuddin ) and Miyanuad v. Juggat NS (3) Orvir. 
relied upon. 1909. 
Sundara v. Venkata (B) not followed. 


Where the allegei judgment-debtor had no right to the property and in 
oonsequenoe there was no delivery of possession, there was no oonmderation for v. 
the purchase money and the suit for its recovery would be governed by Art. 62, erc bre 
Hanuman v. Hanuman (4) followed, —— 


Ld 
Ham Kumar Shaha 
Poddar 


Suit for recovery of money. 
Appeal by the defendant. 


The material facts appear from the judgments. 

Babu Harendra Narain Mitra (with him Babu Surendra 
Nath Ghoskal) for the Appellant. 

The suit is not maintainable. A regular suit does not lie in 
such a case. His remedy is provided by section 315 of the 
Code of Civil Procedure (Act XIV of 1882). The case of 
Somdaminte Chowdhratin v. Kishen Kishore Poddar (5) supports 
my contention. The Legislature did not intend to give to the 
purchaser deprived of the purchased property any other right 
beyond that of an-application to the execution Court under 
section 315: See Sundara Gopalan v. Venkata Varada Ayyangar 
(3. In a case like the present one, the doctrine of caveat 
emptor does apply ; see Dorab Ally Khan vw. The Executors of 
Khajah Moheeooddeen (6). Irely also on the case of Shanto 
Chandar Mukerji v. Nain Sukh (7). There can be no equitable 
refund in such a case ; see Ram Tuhul Sing.v. Biseswar Lali 
Sahoo (8). There is no distinct finding that the plaintiff had no 
knowledge that the judgment-debtor had no right to the 
property. 

The suit is barred by limitation, as it was not brought within 
three years from the date when the money was received by the 
defendant, as provided by article 62 of the 2nd Schedule of the 
Limitation Act (XV of 1877). Irely on the case of Hanuman 
Kamat. v. Hanuman Mandur (9). 

The judgment-debtor and the defendant lessor ought to have 
been made parties to the suit. No interest ought to have. been 
allowed in the case. 


(1) (100, 5 O W. N. 810. (4) (1891) I. L, R. 19 Calo. 128. 
(3) (1902) 7 0. W. N. 108. (5) (1869, 19 W. B, F, B. 8 (10). 
(3) (1803) I. L R. 17 Mad. 328, 

(8) (1878,1 L B Salo 806; L. R. 5 I. A, 116 (128, 137). 

(7) (1801) I. L. R. 28 AIL 855 887). 


(8) (1875) 23 W R. 805. 
(9) (1891) LL, R. 19 Calo, 128 (176). 
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‘Babu Nilmadhub Bose (with him Babu Dhirendra Lal. 
Khastagir) for the respondents. A regular suit is maintainable: 
The doctrine of caveat emptor did not apply to the case. “The 
cases of Dorad Ally Khan v. The Executor of Khajak Moheeood- 
din (1) and Sowdaminee Chowdrant v. Kishen Kishore Poddar (a) 
were decided under the old Code (Act VIII of 1859). Referred 
to sections 256, 257 and 258 of the said Code, and submitted 
that section 313 of the Code ‘of 1882 was quite new, no such 
provision being in the former Code of 1859. The old Code of 
1889 did not confer any rights either on the decree-holder or 
the auction-purchaser to set aside fhe saie. The addition of 
section 313 to the Code of 1882 weakened the effect of 
the doctrine of caveat emptor in its applicability to exe- 
cution sales. Section 315 of the Code provided a free 
and unrestricted right of the purchaser to receive back his 
purchase money. The new right exercised in the particular 


“way was enacted by the legislature. Relied on the cases of Hart 


Duyal Singh Roy v. Seikh Samsuddin (3), Nityanund Roy v. 


. Jugat Chandra Guha (4), Munna Singh v. Gajadhar Sing (5) 


and Gurshtdawa v. Gangaya (6). 

As to the question of limitation article 62 does not apply, 
asthe defendant never received the money for plaintiff's use 
His withdrawal of the money from, Court was on the footing 


‘that it was a good sale, and therefore it did not give rise to a 


cause of action. Art. 120 applies to the case. The right to 


sue did accrue when the plaintiff was declared to have no right 


to the property, and thus the 6 .years limitation applied, and 
the suit was in time. In the case of Hanuman Kamat 
iv. Hanuman Mandur (7) there was not properly any decision. 
: Besides the plaintiff claimed the relief on the ground of fraud, 
and the suit would clearly be within time. 

Babu Harendra Narain Mitra in reply, referred to T case 
of Benode Behary Nundi v. Mahesh Chunder Ghose (8) as to the 
-effett of the amendments made in the Act, and submitted that 
the Legislature never intended to alter the general principle ; 
it conferred limited powers to the executing ,Court. The cases 
of Hari Doyal Singh Roy v. Sheik Samsuddin (3) and Nityananda 
Roy v. Jagat Chandra Guha (4) proceeded upon the assumption 
that the plaintiff had the right of action, 


(1) (1878) I L B.8 Delo 806, . > — (5) (188811. L. B. 5 All 577 (570) 
(2) (1869) 19 W. B. F. B. 8. (86) (0897) I L B 93 Bom 783. 
(8) (1900) 50. W. N. 240. (7) (1891) I. L, B. 19 Calo. 128. 

(4) (1902, TO. W. N, 108. (8) (1888) 13 O. L, R. 831, - 
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The Judgment of the Coürt was as follows : 

The defendant appellant in this suit instituted a rent suit 
against one Buzlar Sobhan Chowdhury. He obtained a decree 
and in execution put up a certain jote to sale as being the 
property of Buzlur Sobhan, This property was purchased by 
the plaintiffs. Subsequently a certain Mrs. Dillary brought a 
suit, in which she made parties the present plaintiff and the présent 
defendant, for a declaration that thls jote belonged, not to Buzlar 
Sobhan Chowdhury, but to herself, and in this suit she obtained 
à decree. The plaintiff then brought this suit for recovery of 
the money which he had Paid for his purchase. The suit has 
been decreed and the defendant appeals. 

The first point taken on behalf of the appellant is that the 
suit itself is not maintainable, and reliance is placed first on the 
decision in Dorab Ally Khan v. Executor of Khajah Mohee- 
ooddeen (1). That decision however was passed under the old 
Code of 1859 and proceeded principally on the doctrine of caveat 
emptor. It is impossible however to hold that that doctrine has 
the same effect under theeCode of 1882 that it had under the 
former Code. Section 313 of the present Code enacts that, a 
purchaser may apply to have the sale set aside on the ground 
that the person whose property purported to be sold had no 
saleable interest therein. No such provision is found in the 
„former Code and the addition of this section clearly goes far to 
weaken the effect of the doctrine of caveat emptor in so far as 
it might be applicable to execution sales. 

Reliance has also been placed on the decision in Sowdaminse 
Chowdratn v. Kishen Kishore Poddar (2). In that case it was 
held that a purchaser can recover his purchase money only when 
the sale is set aside summarily for irregularity or the like under 
the provisions of the Act, and not when a third party succeeds 
in establishing his title to the property sold. But this decision 
‘also was passed under Regulation VII of 1825 and in the Code of 
1882 the law has been considerably changed. Section 315 lays 
down that when a sale of immovable property is set aside under 
section 310A, 312 or 313, or when it is found that the judgment- 
debtor had no saleable interest, then the purchaser is entitled to 
relief. The use of the disjunctive shows that it is not only. when 
the sale is set aside under section 313 that the purchaser is 
entitled to relief; and that being so, it is clear that the decision 


(1) (1828) L L. B, 8 Calo, 806. (1) (1869) 12 W. B. F. B. 8, 
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cited has not the.same application ender the Code of 1882 that 
it had under the Code of 1859. 

Next it is argued that seclion 315 was never intended by 
the Legislature to give to a purchaser deprived of the purchased 
property a right to sue, or any right beyond an application to 
the execution Court under section 315. "This point however has 
been decided against the appellant in Hart Doyal Singk Roy v. 
Sheikh Samsuddin (1) and Mityanunda Roy v. 9urat Chandra 
Guha (2) The learned pleader for the appellant relies on the 
decision in Sundara Gopalan v. Venkata Varada Ayyangar (3). 
But that decision though entitled to ghe greatest respect is not 
of such authority as to bind us to differ ffrom the decisions of 
this Court. The first point taken for the appellant therefore in 
our opinion fails. 

. The next point taken is that the Subordinate Judge is wrong 
in his finding that the plaintiff had no notice of Buzlur's want .of 
title. The learned Subordinate Judge says :—'‘ The evidence as 
adduced by defendants’ witness No. 2 that the plaintiff knew 
prior to his purchase to the effect that fhe judgment-debtor had 
no right in the property is of a suspicious character. No reliance 
can be placed on this witness's statement.” He then gives his 
reasons for disbelieving this witness, and we have no doubt that 
the learned Subordinate Judge intended to find that as a matter 
of fact the plaintiff did not know, prior to his purchase, that the 
judgment-debtor had no right to the property. This is a” 
finding of fact with which we cannot interfere in second appeal. - 

The third point taken is that Buzlur Sobhan and the defend- 
ant'slessors ought to have been made parties tothe suit. No 
issue however was raised on this point, nor are we satisfied that 
there was any necessity for making these persons parties. 

The fourth point taken is that the suit is barred by limita- 
tion. This point was not raised in either of the Courts below 
or inthe grounds of appealto this Court, but it is of course a 
point on which we must come to decision. The learned pleader 
for the appellant relies on the case of Hanuman Kamat v. 
Hanuman Mandur (4). That was a case in which a member of a 
joint family bad attempted to sell certain property, but his other 
co-sharers objected and the sale failed. The purchaser accordingly 
sued for the return of the purchase money, and their Lordsbips 
of the Judicial Committee were of opinion that a case of that 


(1) (1900) 5 O. W. N. 240, . (B) (18981 I. L. B, 17 Mad, 29 8. 
(3) (1902) 7 O. W. N, 105. (4) (1891) L L, B. 19 Calo, 123, 
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' nature must fall either under article 62 or article 97 of the and 
Schedule of the Limitation Act. Their Lordships held, that if 
there never was any consideration, then the price paid by the 
purchaser was money had -and received to his account by the 
vendor. We are unable to distinguish this case in principlé 
from the case before us ; and if as a matter of fact Buzlur had no 
right at allto the property that was sold and no delivery of 
possession in consequence, there was no consideration at all for 
the purchase money that was paid ; and the suit would come 
under Article 62 and would be barred by limitation. But with 
regard to this point it has been pointed out to us that the learned 
Subordinate Judge found tHat the sale was fraudulent. The 
Subordinate Judge remarks, ‘I would further add that in the 
present case there is a distinct allegation in the plaint of fraud, 
which has been substantiated by copy of judgment, Exhibit 3, so 
far at least as the decree in execution of which the property was 
sold is concerned.” Ifthe suit is regarded as a suit for relief on 
the ground of fraud it would clearly be within time. This 
question of fraud was not incorporated in the issues although it 
was raised in the plaint, but it appears to have been raised and 
discussed in some way or other because both the Munsiff and 
the Subordinate Judge referred to the point and considered it. 
The findings however on this point are not sufficiently distinct 
to justify us in dismissing the appeal at once. Ifas a matter of 


fact the defendant advertised this property for sale as the 


property of Buzlur Sobhan Chowdhury and invited the public 
generally to come and bid for it, knowing perfectly well all the 
timethat this property did not belong to Buzlur Sobhan, that 
undoubtedly would be fraudulent conduct for which the plaintiff 
orany other member of the ‘public, invited to bid, who was 
injured by it, would be entitled to relief. But as we have said 
there is no distinct finding to the effect. 

We think that the proper order to pass in thia case is that 
the suit sball go back to the Subordinate Judge for a clear 
finding on this point, whether the sale was fraudulent and the 
plaintiff was induced by that fraud to purchase the property. 
As the point was not raised in the issues although it was discussed 
when the suit was decided, the parties should be allowed to 
furnish fresh evidence on the point. 

In conclusion it has been argued that the learned Subordinate 
Judge was wrong in awarding interest at 12 per cent., but we do not 
think that we should interfere with his decision on this point. 
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The case will accordingly be temanded to the Subordinate 
Judge for the decision of the point which we have set out above. 
The Subordinate Judge will return his findiug to this Court, 
and on receipt of this finding the appeal will be finally disposed 
of by this court. 


N. K. B. : Case remanded for a finding. 


CRIMINAL REVISION. 


9 
Before Mr. Fustice Mookerjes and Mr. Yustice Chatterjee. 
JADUNANDAN SINGH 


v. 


KING EMPEROR. 


Oriminal Procedures Oodo (dæ V af 1898), Soos. 195, €78, £78--Banction to 

, prosecute — Offence, sloments qf — Polioo investigation— Police, false informa- 

< tion to—Judloial ongwiry, false statement during—Sanotion, principles 
upon wah to be granted, 

Bectlon 476 of the Oriminal Procedure Code has to be read with section 195, 
and is therefore restricted by the limitations contained in clause (b) of that 
section, An order for prosecution under section 476 oannot therefore be made 
for alleged perjury during a Police investigation. 

Dharewndas Kuer v, King Amperor (1) followed. 

In ro Dobji (2) and AwhAil Ohander v. Queen Empress (B) commented upon 
and distinguished. 

Quero, whether the same gagan is applioable to a case under seotion 478, 
Criminal Procedure Code, read with section 198, ol. (o). 

Abdul Kader v. Mir Shaheb (4) commented upon. 

A prosecution may be directed under section 476, Oriminal Procedure Code, 
in respect of perjury alleged to have been committed in the course of a judicial 
investigation following a Polloe report. : 

Jogendra Nath v, King Emperor (5) applied. 

An order for prosecution under section 476, Oriminal Procedure Code, like a 
sanction to prosecute under section 196, must be made with great care and 
caution, The Court must be satisfied that there is a reasonable foundation fur 
the charge in tespect of which prosecution is sanctioned or directed, 


Qxoen v, Baijoo Lat (6) applied. 
Application by person committed for trial under section 476, 


Oriminal Procedure Code. 

* Oriminal Bule No. 1019 of 1900, against an order of H. Foeier, Bad. 
Seamons Judge of Saran, dated the 9th August 1009. 
(1) (1908) 7 O. L. J. 378, (4) (1893) I. L R, 16 Mad, 224, 
(3) (1898) L L. R 18 Bom. 581, (5) (1906) I, L. B, 88 Calo. 1 ; 3 O. L, J, $98. 
(8) (1895) I. L, B, 23 Oalo, 1004, (6) (1876) I, L. B, 1 Galo, 450. 
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: Proseoution for perjury. 
Babus Dasarathi Sanyal and Abani Bhusan Mukerji for the 
Petitioner., 


Babu Monmatha Nath Mukerji for the Crown. 


..— The facts and arguments are fully set out in the judgment 
which was delivered by 


Mookerjoe J —We are invited in this Rule to set aside an 
order made by the Sessions Judge of Saran under section 476, 
Criminal Procedure Code. The circumstances under which the 
order in question was made may be briefly narrated. On the 
and May 1909, Jadunandon Roy, the petitioner before us, 
informed the police that Joy Naran Roy and five other persons 
had robbed him and committed offences punishable under sec- 
tions 395 and 413, Indian Penal Code. The police reported the 
case to be false, whereupon the petitioner applied for a judicial 
enquiry into the matter. The accused were subsequently com- 
mitted to take their tria in the Court of Sessions, but the 
Sessions Judge in agreement with both the assessors found them 
not guilty and acquitted them. At the same time, the Sessions 
Judge called upon the complainant to show cause why his pro- 
secution should not be directed for an offence under section 211, 
Indian Penal Code, inasmuch as he had brought a false case 
against the accused. Cause was shown, but the Seasions Judge 
overruled all the objections and sent the case to the District 
Magistrate of Saran for enquiry and trial, on the ground that the 
petitioner had lodged a false first information at the Ekma Polics 
Station on the 2nd May 1909 and had caused to be recorded a 
false complaint before the Deputy Magistrate of Chapra on the 
11th May 1909. The legality of this order has been called in 
question before us substantially on two grounds; namely, frst, 
that it was not competent to the Sessions Judge to make an 
order under section 476, inasmuch as the alleged offence had 
not been committed before a Court of Justice or brought to his 
notice in the course of a judicial proceeding ; and, secondly, that 
upon the facts and circumstances of the case, the order should 
not have been made. 

In support of the first ground, it has been urged by the 
learned vakil for the petitioner that section 476 has to be read 
with section 195, and that as the alleged offence under section art, 
Indian Penal Code, has, if at all, been committed in the course of 
a police investigation and not in relation to any proceeding in a 
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Court, section 476 has no application. This position has been 
sought to be maintained by reference to the decisions of this 
Court in the cases of Abdul Rakaman v. Emperor (1) and 
Dharam Das v. Emperor (2). In answer to this contention, it 
has been argued by the learned vakil who appears on behalf of 
the Crown that section 476 refers to the offences mentioned in 
section 195 apart from the qualifications as to the place in which 
or the person by whom such offences may have been committed, 
and that in substance the restrictions mentioned in section 195 
cannot be incorporated into section 476. In support of this view, 
reliance has been placed upon the cats qf Jn re Debji (3) and 
Aukkil Chandra v. Queen Empress (4). To determine which of 
these two contentions ought to prevail, it is necessary to examine 
closely the provisions of sections 195 and 476. 

Clause (2) of section 195, in so far as it is applicable to the case 
before us, provides that no Court shall take cognisance of any 
offence punishable under section 211, Indian Penal Code, when 
such offence is committed in or in relation to any proceeding in 
any Court, except with the previous sanction or on the complaint 
of such Court or of some other Court to which such Court is 
subordinate. It cannot be disputed that in order to make this 
provision of the law applicable, the false statement must have 
been made in a Court or in relation to any proceeding in a Court, 
and that no sanction is consequently necessary when false 
evidence is alleged to have been fabricated during a police 
investigation ; in other words, no sanction is required to prosecute 
a person for having instituted a false charge before the Police ; 
Fagat Chander v. The Queen Empress (5), Patiram v. Muhammed 
Kasem (6), Ramaswamt v. Queen Empress (7). The position, 
therefore, so far as section 195 is concerned is beyond dispute. 
Let us now turn to section 476. -That section—we quote only so 
much of it as applies to the present case, —provides that when 
any Criminal Court is of opinion that there is ground for enquir- 
ing into any offence referred to in section 195 and committed 
before it or brought under its notice in the course of a 
judicial proceeding, such Court after making any preliminary 
enquiry that may be necessary, may send the case for enquiry 
or trial to the nearest Magistrate of the first class. The whole 
question turns upon the effect to be attributed to the words “ any 

(1) (1907) 7 O. L. J. 871. (4) (1895) L L. B, 29 Calo. 1004. 

(2) (1908) 70 L. J, 878. ` (5) (1899: I. L. & 26 Calo. 788. 

(8) (1893) L L. R. 18 Bom, 581. — (8) (1895) 3 O. W. N. 88. 

(7) (1884) 1, L, R, 7 Mad, 292, 
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offence referred: to in section “195.” Do these words mean, as 
contended on behalf of the Crown, the offences covered by the 
sections of the Indian Penal Code mentioned in section 195, or 
do they mean, as contended on behalf of the petitioner, the offences 
mentioned in those sections and committed under the qualifying 
circumstances described in section 195? The cases of Jn re 
Debji (1) and Aukhil Chander v. The Queen Empress (2) seem to 
support the view that the qualifying circumstances mentioned 
in section 195 are not to be treated as incorporated into section 
476. Itis worthy of note, however, that both these cases turn 
upon section 478 read with clause (c) of section 195, and may 
to this extent be regarded as not directly in point. It is further 
to be remarked that the learned Judges who decided those cases 
ruled that the offence of forgery gave the Court jurisdiction 
to proceed under section 478, whether it had been committed 
by a party to the proceeding or by a witness or whether it had 
been committed in respect of a document merely produced but 
not given in evidence. It has been suggested before us that 
there may be a distinction, possibly somewhat subtle but never- 
theless quite appreciable, between the element of person by 
whom an alleged offence is committed or subject matter in 
respect of. which the commission of the offence is charged, as 
in the cases to which reference has been made, and the element 
of place where the offence is committed, as in the case before 
us. We observe, further, that judicial opinion is by no means 
uniform even so far as the point directly raised in these two cases 
is concerned, for in Abdul Kader v. Meera Sakib (3) it was 
ruled by the learned Judges of the Madras High Court that 
when an offence is alleged to have been committed under section 
471, Indian Penal Code, section 478, Criminal Procedure Code, 
ought to be read with the qualification mentioned in section 
195 clause (c), so as to make section 476 inapplicable if the 
alleged offence has been committed in respect of a document not 
given in evidence. On the other hand, so far as sections 476 and 
195 clause (b) are concerned, we have the case of Dharamdas 
Kunwar v. King Emperor (4) which is directly in point. In that 
case, a false information was given to the police in regard to 
the death of a girl. The informant was directed to be prosecuted 
under section 211, Indian Penal Code. This order, made under 
section 476, was questioned on the ground that the alleged 


(1) (1898) L L. B. 18 Bom. 581. (9) (1893) I. L. B. 15 Mad. 234, 
(3) (1895) I. L, R, 93 Calo, 1006 — (4) (1908) 7 O, L. J. 878, 
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óffeńce had not been committed in or in relation to any 
proceeding in any Court. The objection prevailed, and the 
learned Judges -held that as the offence, if any, was committed 
before the police and not before any Court orin the course of 
any judicial proceeding or of any proceeding in any Court, the 
Sessions Judge had no jurisdiction to make an order under 
section 476. , The same view appears to be supported by the ob- 
servations of this Court in Lait Gope v. Giridhari Chomdkuri (1), 
where the order under’ section 476 was maintained, not on the 
ground that a false report had been made to the police but on 
the ground that subsequently the informant had lodged a false 
complaint before the Magistrate who investigated the matter 
on receipt of the police report. We may add that the case of 
Abdul Rahaman vw. Emperor (2) as well as the decision in 
Hathet Khan v. Emperor (3) upon which it is based, are 
distinguishable. These decisions appear to have proceeded on 
the ground that a Magistrate who has made over a case to 
another Magistrate for judicial enquiry cannot himself direct a 
prosecution under section 476 in respect of an alleged false 
information given to the police, because the matter did not 
come to his cognisance in the course of a judicial proceeding. 
The result of the authorities, therefore, is that upon the question 
of the effect of clause (c) of section 195 upon section 478, 
judicial opinion is divided, but upon the question of the effect of 
clause (b) of section 195 upon section 476, we have recent 
decisions of this Court in favour of the view that the qualification 
mentioned in the former section is to be treated as incorporated 
in the latter provision. Upon the arguments which have been 
addressed to us, we are not prepared, as at present advised, to 
dissent from this view. "We must therefore uphold the conten- 
tion of the petitioner that it was not competent to the learned 
Sessions Judge to make an order under section 476 in respect 
of the alleged false information lodged st the Ekma Police 
Station on the and May 1909. In respect, however, of the 
&econd part of the order which relates to the alleged false com- 
plaint made before the Deputy Magistrate of Chapra on the 
11th May, the position is entirely different. It is clear that 
when the police reported the complaint to be false, the petitioner 
insisted upon a judicial investigation and he must consequently 
be taken to have preferred a complaint to the Magistrate, 


(1) (1900) 5.0. W,-N.106. . (8) (1007) 7 O. L, J. 871, 
. (8) (1908) I. L. B. 38 Cale, 80, 
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It is sufficient in support of this view, to refer to the cases of SADEAN 
` Queen Empress v. Sham Lal (1), Queen Empress v. Sheth 1909. 
Beart (a) and /ogendranath v. The Emperor (3). The second 5.4, Nandan Singh 
part of the order therefore cannot be treated as made without 
jurisdiction. This readers necessary an examination of the second NR 
ground upon which the propriety of the order is challenged. Booker; de 
In respect of the second ground, it has been urged that upon i 
the circumstances as disclosed in the evidence adduced before 
the Court of Sessions, the case is at best doubtful, and proceedings 
ought not to have been commenced under section 476, Criminal 
Procedure Code. In our opinion, there is considerable force in 
this contention. The learned Sessions Judge has discredited 
the entire prosecution case on the grouud that the complainant 
could not possibly have been present in the place of the alleged 
robbery and the incident is so improbable that it must be treated 
as mythical. We are unable to accept this view of the case. 
There can be no question that there had been prolonged litigation 
` between the complainant and the party represented by the 
accused, in the criminal, revenue and civil Courts, and that 
the complainant had ultimately succeeded in his endeavour to - 
recover and retain possession of the property in which the 
accused and their masters were interested. The subsequent 
incident, which is the foundation of the present complaint, is, 
in our opinion, by no means improbable. We must further 
in miud that in the course of the judicial investigation 
hich preceded the trial, two magistrates had found that a 
prima facie case had been made out and accepted the prosecution 
story as substantially true. The Assessors also who found the 
accused not guilty merely came to the conclusion that the 
case was not proved. Under these circumstances, we are unable 
to hold that this is a proper case in which proceedings ought to 
be commenced under section 476, Criminal Procedure Code, 
The principle which should guide Courts in taking action under 
sections 195 or 476 is now well settled. No sanction should be 
granted unless there is a reasonable probability of conviction. 
It would be an abuse of the powers vested ina Court of Justice, 
if sanction were given or upheld on the principle that though the 
conviction of the party complained against isa mere possibility, 
it is desirable that the matter should be thrashed out, so that it 
may be decided whether or not an offence has been committed. 


v. 
King Emperor, 
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'ORIMINAL, No doubt the authority which is „called upon to grant a sanc- | 
“4909, tion under section 195 or to.take action under section 476 
feda “Nandan Bingh need not and should not decide the question of guil& or inno- 
; King io. cence of the party against whom proceedings are to be instituted 
—. | but great care and caution are required before the criminal law 
Moskerjes, J. is set in motion, and there must be a reasonable foundation for, 
the charge in respect of which prosecution is sanctioned or 
directed. Itis sufficient in support of this view to refer to the- 
cases of sri Prosad v, Shamlal (1), Kali Charan v. Basudeb 
Narain (2, and Queen v. Batyulal(3). Upon an examination of the 
circumstances of the case before us, wegare satisfied that sufficient 
grounds have not been made out to jubtify the initiation of 
any proceeding' under section 476, Criminal Procedure Code. 
The result therefore is that the Rule must be made absolute 

and the order of the Court. below discharged. 
B.M. - Rule made aiii 


- (D (1888) I. L R.'7 AH. 871. (3) (1907) 12 0. W. N. 8 
(8) (1876) I. L. R. 1 alo. 450. 


APPEAL FROM APPELLATE CIVIL. 
Before Mr. Fustice Doss and Mr, Fustice Richardson, E 
RAJÀ DURGA PROSAD SINGH 
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Bridence, inadmisrilility— Unregistered latter varying tho terma of lease—Ront, 
payment of. at redwoed rata for sometime, efoot of — Grant, Pid 
description of suk]ect- matter. — Lesane n pul iw posssation of spocifo a 
Rent, reduction of. 

A letter, addressed to a lessee by a lessor, containing all the essentials of a 
lease, Ja inadmissible in evidence to prove the reduction of rent, for want 
of. NENG AARON: 

' Biraj Mokinse Dase v. Kodar Nath Karmakar (1) followed. 

Even if the letter be treated as an agreement for reduction of the rent, it is 
in effect an agreement purporting tolimit an interest in an immovable property. 

The mere fact that rent for soma years has been rece! ved at the reduced 
rate does not bind the lesor to &ooopt rent at that rate in future. 


- 


* Appeals from Original Decrees Now. 291 and 818 of 1907, against the 
disol DA. In EMT CMe "Bubordinate n of bhum, 
dated the 27th April, 1907. 


(1) (1906) 8 0. L, J, 90; I, L. B, 85 Oalo, 1010. 


Vor, X.] HIGH OOURT. "T 
Where there are two conflicting descriptions of the subject-matter of a 
grant or two conflicting parts of the same description, that which is the more 
oortain ande stable, and the least likely to have been mistaken ‘ar to have 
bean inserted EOD must prevail if it sufüciently identifies the 
subjeot-matter, 

Noaweon v. Prijar’s Lasse (1) referred to. 

But where these two elementa, the boundaries and tho quantity, are-equally 
certain and exactly defined, or the boundaries are as precise and definite as tha 
quantity is specific and exact, and there is gross divergenoy between the 
quantity specified and the quantity found to be inoluded within the defined 
boundaries, preference should be given to that element of the description of the 
subject-matter which is more cgnmsatent with the intention of the parties to be 
collected from the other “parts of tho deed, illuminated, if necessary, by the 
surrounding circumstances and the subsequent conduct of the parties, . 

Lord v. Sydney (2), Ado v. Lwxaing (3), Oraghan Y. Nelson (4) and 
Holmes v. Front (5) referred to. 

“A statement contained in & dE document Hors & es 
mate aid to construction. À s 

Smith v. Chadwick (6) and Anderson's oasa (7) referred to. 

Where thé parties having adjusted the annuel rental on the basis of th 
specific area and the lessor having faled to put the lessee in poesession of the 
specific area, the lessoe is entitled to a proportionate reduction of rent, although 
there is not any express covenant to that effect in the lease, 


Appeal by the Plaintiff in Appeal No. 291 and by tbe 
Defendants in Appeal No. 818. _ 2 


Suit to recover arrears of rent. 


* } 


No, 291 OF 1907. 


Dr. Rash Behary Ghose (with him Babu Jogesh Chandra 
Dey and Babu Lalit Mohan Ghose) for the Appellant. The 
letter dated the 22nd Aughrayan 1305 B. S. by which the 
predecessor of the plaintiff reduced the rate of rent from 
Rs. 7 to Rs. 5 per bigha, was not admissible in evidence under the 
provisions of the Registration Act and Transfer of Property Act ; 
see Biraj Mohim Dasee v. Kedar Nath Karmakar (8). The 
case of Satyesh Chunder Sircar v. Dhunpal Singh (9) is distin- 
guishable from the present case. In 1879 no lease was required 
to be in writing ; the law has been altered since July 1882. In 
that case the letter reducing the rent was ‘admitted ; the only 


" r 


(1) (1823) 7 Wheaton U. B. T. (5) P Y Pet, U. B. 171. 


(S) (1859) 13 Moo. P. O. 473, 14 E. R. 087, (6) (1881) 20 Oh. D. 97 (62, 68). 
(8) (1878) 98 U. 8. 5l4 (T) (1876) 7 Oh. D 76. 
(4) (1846) 8 How. U. 8. 187. ' (8) (1908) L L, B. 85 Oalo, 1010, 


(9) (1890) I, L. R, 94 Oale, 30, 
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question in controversy between ‘the parties was whether the 
abatement was by fraud and misrepresentation. There is no- 
such admission by the plaintiff in the plaint in the present case. 
In support of my contention I rely on the case of O'connor v. 
Spareht (1) as also on the case of Subramanian Chettiar. v. 
Arunachalam Chettiar (2) which shows the distinction between 
a coyenant in the lease and a collateral covenant. See also 
Folk's Landlord and Tenant (3rd ed.) p. 316. The letter here is 
a part of the lease ; it qualifies the lease ; Shephard and Brown's 
Transfer of Property Act, p.489, and Dart on Vendors and 
Purchasers, pp. 219-220 ; see also the tases of Exparte Hali (3) 
and Radka Raman Chowdhry v. Bhoteani Prasad Bhowmik (4). 

The agreement for reduction of rentas evidence by the letter, 
was void for want of consideration, it could not be an answer to 
landlord's action for rent; see the cases of /ttserald v. Lord 
fartariington (5) and Morgan v. Rainsford (6) The proper 
remedy for the tenant is to bring a suit for specific performance. 
The cases of Crowley v. Bitty (7) and Sanderson v. Graves. (8) 
support my contention. 

The plaintiff was entitled to claim interest inasmuch as 
there was no valid tender. Money was not kept ready and there- 
was no deposit. Irely on the cases of Jagat Tarini Dasi v. 
Naba Gopal Chaki (9) Kripa Sindhu v. Annada Sundari (10) and 
Haji Abdul Rahman v. Haji Noor Mahomed (11). There having 
been no tender for 3 consecutive kisês in the year 1312 we were 
entitled to royalty at the full rate for the year 1312 B, S. accor- 
ding to the term of the letter. The defendants were bound to 
pay cesses to the plaintiff unless they could show that they had 
already paid them to the collector. There is no evidence of 
payment of cesses to the collectorate. 

` The Hon'ble Advocate- General ( Mr. S. P. Sinka), (with him 
Babus Ram Chandra Masumdar, Tarak Chandra Chakravarty 
and Hemendra Nath Sen) for the respondents. The letter in 
question is admissible in evidence. The English cases do not 
afford any assistance in the present case. The terms of the 
Statute of Frauds are different from those of the Indian law. 


(1) (1804) 1 Soh. & Let. 806. (4) (1901) 6 C. W. N. 61. 

(3) (1902) L L. R, 95 Mad. 608. (5) (1885) 1 Jones (Irish) 481 (485). 
(8) (1818) 10 Ch. D. 615. (6) (1845) 8 Ir. Eq. 199. 

(7) (1872) L. R 7 Exch. 819 (833) ; 86 R. B, 664. 

(8) (1875) L. B. 10 Exoh. 284 (387). 

(9) (1907) I. L B. 84 Calo. 805, 321, 324. 


(10) (1907) I. L. R. 85 Calo, 84, 40, 50. 
(11) (1891) I, L. R. 16 Bom, 141 (149). 


Vot X]. HIGH.O0URT.  . ; 578: 


"The case of Biraj Mohini. Dassi v. Kedar Nath Karmakar (1) UIVHS 
inno way detracts from the authority of the case of Satyesh 100%; 
Chunder Sircar v. Dhunpul Singh (2). In the latter case a paja Dana Prong 
subseguent written agreement to abate rent did not amount to a ME 
creation of a new lease; it was held merely to bea variation of Rajendra Narain 
the lease, and therefore registration was not necessary ; where- Pagohi, 
as in the-other case a new relationship was created between the 

. parties. [Doss J.—Suppose in a subsequent written agreement it 

was said that no rent was payable ; what would be its evidentiary 
value?]|. Logically such an agreement won't require any regis- 
tration. A suit for rent isnot a suit for land. I rely on the 

case of Obai Goundan v. Ramalinga Ayyar (3) where an instru- 
ment of the present nature was held not to be one relating to 

an interest in immovable property and that it did not require 
registration: See also the case of Ben: Madhub Gorani v. Lalmoti 
Dassi (4). 

The defendants use this as a weapon of defence for the 

purpose of defeating the landlold's action for rent. Under the 
Statute of Frauds itis not void but merely unenforceable. My 
submission is that the written instrument is not alease within the 
meaning of the Transfer of Property Act. 

A suit for specific performance might not be the jproper 

remedy for my clients, inasmuch as the landlord was not a 
bonafide purchaser for value; see Madar Mandal v. Mahima 
Chandra Masumdar (s). The plaintiff is not entitled to the 
royalty claimed, for we tendered the rent for previous years and 
he refused to accept it. If the promisee repudiates the contract, 
the promisor is not bound to act upto it. Besides, the Court below 
considered the defendants wealthy enough to pay the rent when- 
ever demanded. 

The question of the payment of cesses was not raised in the 
lower Court. 
Dr. Ghose, in reply, referred to the case of Sb 

Chettiar v. Arunachalam Chettiar (6), and submitted that he did 
not rely on section 92 of the Evidence Act, but on the provisions 
of the Registration Act and the Transfer of Property Act, and 
that if one could do away with the terms of a registered lease 
by an unregistered agreement, by successive unregistered docu- 
ments all the terms of such a lease might be thus vanes which 
would be a reductso ad absurdum. 


(1) (1908) L I. B. 85 Oulo, 1010. (4) (1898) 6 O. W. N. 242, 
(3) (1895) I L B. 24 Oalo, 90 (^) (1906) 8 C. L J. 843. 
(8) (1998) L L, B, 22 Mad. 317. (6) (1903) 19 M. L. J. 479 (483). 
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No. 318.0F 1907. : 
Mr. Sinka, for the Appellants. The question is, whether: 
the defendants are to have certain acres of land or a certain land 
within specified boundaries. The intention of the parties was 
that they should have 400 bighas of land, as stated in the lease. 
Referred to the previous agreement and the lease. The conduct, 
of the parties shows that-the dominant intention was that théy . 
should be governed by the area. The defendants ate entitled 
to the coal underneath the full quantity of 400 bighas of land . 
specified in the lease. Relied on the case of: Farao Kumari v. 
Lalonmont (1) and Zmarsbondi Begum 9. Kqmaleswari Prosad (2). 
The evidence shows that the defendants are in possession of only , 
275 bighas out.of the 400 bighas;.and thus they have been 
practically evicted from the rest of the iand, and so they are entitled 
to an abatement of rent ; see Strba Kumari Debi v. Biprodas Pal 
Chowdhury (3), Llewellyn v. Earl of idi (4) and ae V. 
Sixby (5). é 
Dr. Ghose, for the Respondents. There ig no. question of 
eviction from the demised land. The previous agreement cannot 
be referred to for the construction of the lease; see Dart on 
Vendors and Purchasers, page 556, and the case of Leggot v. 
Barrett (6). The boundaries given in the lease are not uncertain, 
nor is the lease ambiguous; and it must govern the rights of 
the parties; see Norton. on deeds, pp. 220-221, and the cases of 
Harrick v. Stxby (7), Kasee Abdool Maunah v. Buroda Kant 
Banerjee (8), Satyendra Nath Thakur v. Nilkantha Singha (9) 
and Nunda Laul Mukherjee v. Kytnuddin Sardar (10). Even if 
the lease purports to be a lease of 400 bighas, still the defendants 
would not be entitled to claim any relief after the execution of 
the lease : see Dart on Vendors and Purchasers, pp. -807-8, .and 
section 15 of the Specific Relief Act, and Story on Equity 
Jurisprudence, section 141. The cases of O£// v. WaAtttaker (11); 
Okill v. Whittaker (12), Manson v. Thacker (13), Besley v. Besley (14) 
Clayton v. Leech (15) and Folje v. Baker (16) support my con- 
tention. Acreage was here a matter of description. There was 


(1) (1890) I. I. R. 18 Oalo. 294. (8) (1898) I. L. B. 21 Calo 888. 
(3) (1894) L L. B. 31 Calo, 1005 (1016), (10) (1905) 9 0. W. N. 886. 

(8) (1908) 12 O. W. N. 167. (11) (1847) 1 DeG & Sm 88 

(4) (1843) 11 M. & W. 188; 68 R. B, 569. (19) (1847) 3 Phill 388. P 
- (5) (1887) L. R. 1 P. O. 486 (453). (18) (1878) 7 Ch. D. 620 (623). _ 
(6) (1880) 15 Oh. D. 806 (809). i (14) (1878) 9 Oh. D. 108 (109.) 
(7) (1867) L., B. E P.'O. 448. ` (18) (1880) 41 Oh, D. 106. ` 


(8) (1871) 15 W. B. 894. (18) (1888) 11 Q. B. D. 355. 
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.4 covenant in the lease that the rent was never to be varied, 
and so they are not entitled to any abatement. I rely on 
Dwarka Nath Chattopadhya v. Bhogoban Panda (1), Maw v. 
Topham (2) and The Earl of Durham v. Str Francise Legard (3). 
The cases cited by the other side are distinguishable. 

Assuming they are entitled to claim abatement, they are 
barred by limitation. The period of limitation would be six 
years from the time when they were put in possession ; see 
Durga Pershad v. Ghosita Goria (4) and Ram Narain Chucker- 
butty v. Poolin Behary Lall Singh (5). — 

Mr. Sinka, in reply.& There is no limitation. It is a 
recurring cause of action. .The cases cited do not throw any 
light on the matter. Specific Relief Act deals with executory 
contracts. ; 

C. A. V. 
The judgments of the Court were as follows : 


Doss J.—These two appeals arise out of an action to recover 
arrears of rent due under a Maurasi Mokarari lease, dated the 18th 
Aghran 1301 corresponding to the 3rd December 1894, of under- 
ground coal ‘in Mouza Dobari belonging to the plaintiff. The 
arrears claimed are for the years 1311 and 1312 both inclusive at 
the rate of Rs. 2,800 per annum together with interest for over- 
due instalments. The defence raised by the defendants is that 
at their solicitation the predecessors i in ‘interest of the plaintiff 
by a sanad or letter dated the 22nd Aghran 1305 corresponding 
to the 7th December 1898, addressed by the latter to defendant 
No. 1 reduced the rate of rent from’ Rs. 7, per bigha reserved 
io the Mourasi Mokarari lease to Rs. 5 per bigha and fixed the 
annual rental at Ra. 2,000 in lieu of Rs. 2,800 and accepted the 
reduced rent ‘for the years 1305 and 1306, they further pleaded 
that in pursuance of the terms of the lease, the plaintiff had 
put, them in possession of a certain defined area as being the 
area demised; that they. carried on their mining operations 
within that area and expended large capital, that thereafter the 
plaintiff. in the year 1902, brought a suit being No. 41 of that 
year against them, wherein it had been finally decided by this 
Court ,on appeal that under the lease they are not entitled to 
any lands beyond the Thak boundaries of the Mouza.on the 
North, West and South,. that the „effect of this decision. has 

. (1) (1880) 7 O. L. R, 577. - --  q8) (1865) 84 Beav. 011, 


a es 19 Bear, 576, (4) (1885) I. L. B, 11 alo. 284. E. 
do * (8) (1878) FO, I; Bb - - EL. 
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been to reduce the extent of*the area demised under the, 
lease from 400 bighas to 274 bighas 4 cottas, that they are 
only liable to pay rent on this latter area at the rate of 
Rs. 5 per bigha, 7. e. at the rate of Rs. 1,371 annually, that 
they are entitled to a refund of the bonus, rent and interest, that 
they duly tendered the rent payable by them but that the 
plaintiff refused to accept the same, that consequently they are 
not liable to pay any interest and lastly that they duly paid the 
cesses directly into the collectorate. The sanad or letter dated 
the 7th December 1898 was not registered, and hence the ques- 
tion whether the defendants were entgtled to claim a reduction 
of rent depended upon the further question whether that letter 
was admissible in evidence. The Court below has answered the 
question in the affirmative, and has held that the defendants 
are only liable to pay rent at the rate of Rs. 5 per bigha on the 


' 400 bighas demised under the lease, or in other words at the rate 


of Rs. 2,000 per annum. As regards the other question whether 
the defendants are in possession of 274 bighas or more, the Court 
below has held that the defendants are in possession of 346 and 
odd bighas accepting a small quantity of 1600 square feet, and 
that there being a provision in the lease against the enhancement 
or abatement of rent, the defendants were not entitled to an 
abatement of the rent of Rs. 2,000 per annum, and lastly that the 
defendants are notliable to pay cesses or interest as claimed. 


The Court below accordingly decreed the suit in part and 


dismissed it as to the rest of the claim. 

From this judgment and decree both parties have appealed 
to this Court, each of them challenging the adverse findings of 
the Court below. The plaintiff has preferred appeal No. 291 of 
1907 and the defendants.have preferred appeal No. 318 of 1907. 
In appeal No. 291 of.1907 the cardinal questions for considera- 
tions are first whether the letter dated the 7th December 1898 
is admissible in evidence without registration, and second 
supposing that it is admissible whether it is founded on a good 
consideration, 80 as to be enforceable. The letter is addressed to 
defendant No. 1 and is in these terms. ‘That you are in posses- 
sion and enjoyment of 400 bighas of land in Mouza Dobari in 
Pergunnah Jharia and have previously taken Mokarari settle- 
ment of the same, at an annual rental of Rs. 2,800. But being 
unable to bear the annual rent of Rs; 2,800, you bave filed an 
application before me for fixing the Mokarari rent for the 400 
bighas at Rs. 2,000 -by reducing the rate to Rs. £ per bigha, on 
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the ground that at most parts of the said coallands, there is no 
coal fit for use and the coal that exists in the remaining land is 
not saleable as steam coal. Your prayer being considered 
reasonable, the mokorari rent for the said coal is fixed at the 
rate of Rs. 5 per bigha per annum 7. ¢., at Rs. 2,000 per annum 
for the said 400,bighas with effect from the 1st Baisak of 1305 
B. S.” The letter goes on to state that the rents are payable 
in 3 instalments namely in the months of Sraban, Aghran and 
Chaitra, that interest on overdue instalments is to be paid at the 
rate of 2 per cent. per mensem and in the event of 3 consecutive 
instalments being unpaid, the concession as to rate of the rent 
shall cease and the terms of the original lease would revive. 

On behalf of the appellant it has been contended that this 
letter is a non-testamentary instrument which purports to limit 
in future a vested interest of the value of Rs. roo and upwards in 
immovable property and therefore its registration is compulsory 
under section 17, clause (5) of the! Registration Act (III of 1877) 
and that not’ being so registered it cannot under section 49 of 
that Act be accepted as evidence of any transaction affecting 
any such property. I think this contention is well founded. 

Besides a definition of the reduced rental the document 
contains a recital of the area of land demised under the lease, 
the nature of the interest granted by the lease and the instal- 
ments in which the rents were payable. In other words all the 
essential elements of a lease are contained in it. Ithink there- 
fore the case is close upon the case of Biray Molines Dasee v. 
Kedar Nath Karmakar (1) wherea petition of compromise filed 
in a criminal proceeding and containing the essential elements 
of the lease was held for want of registration inadmissible in a 
suit for rent based upon it. But even if it be treated merely 
as an agreement for reduction of the rent it is in effect an agree- 
ment purporting to limit an interest in an immovable property. 
It has been held that a covenant by a lessor for an abatment of 
rent is within the Statute of Frauds, for the agreement is fora 
release of a part of the rent [Dart on Vendors and Purchasers, 7th 
Ed. p. 219-220] and therefore it affects an interest in land [see 
O'Connor v. Spatght (2)] It has been held in Exjarte Hall (3) 
that an agreement to charge future rent is a contract charging 


an interest in land and therefore falls within the purview of the 
Satute of Frands. 


(1) (1908) I, L B, 85 Oalo, 1010. (2) (1804) 18. and Ta 806 at 806. 
(8) (1878, 10 Cb, D 615. 
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That an agreement which affects the incidents of the tenure 
created by the lease or in other words, which forms a part of the 
terms of the holding under the lease, is not admissible without 
registration follows clearly from the rato decidendi of the judg- 
ment of their Lordships of the Privy Council in Suóramantan 
Chettiar v. Arunachalam  Cheitiar (1). In that case the lessee, 
under a reversionary lease, executed on the 21st July 1895 but 
which was to come into operation in 1912 after the expiry of 
same lease affecting the same property then subsisting, verbally 
agreed in consideration of the lessor granting him the lease to 
pay to the latter the sum of Rs. 500 a. month for a period of 
to years from July 1895. This arrangement was put in writing 
in the form of a letter addressed by the lessor to the lessee. 
Their Lordships after quoting the provisions of section 92 of the 
Evidence Act, section 17 of the Registration Act (IIT of 1877) 
and sections I05 and 107 of the Transfer of Property Act thus 
observed: ‘The agreement for the payment of Rs. 500 a month 
for 10 years from July 1895 is in no way inconsistent with the 
lease of the 4th of that month, Its provisions form no part of 
the terms of the holding under the lease; their effect will be 
exhausted some years before the lease takes effect. The pay- 
ment bargained for is no charge on the property ; it is not rent 
nor recoverable as rent, but a mere personal obligation collateral 
to the lease. Their Lordships are of opinion that the agreement 
is not effected by section 92 of the Evidence Act ; and that there 
is nothing in the Registration Act or in the Transfer of Property 
Act which required that it should be registered as part of the 
lease," Inthe course of the argument before their Lordships 
Lord Davey said "it (s.e. the agreement) had nothing to do with 
the incidents of the tenure. It did not affect incidents of the 
tenure in any way.” It is quite manifest from the reasons I have 
just quoted, that if the agreement varied or affected any of the 
terms of the holding under the lease or in other words any of 
the incidents of the tenure and, above all, ifit varied the rent, it 
would in their Lordships’ opinion attract the provisions of the 
Registration Act and the Transfer of Property Act, An appli- 
cation of the same principle to the case of a mortgage is illus- 
trated in the case of Tika Ram v. The Deputy. Commissioner of 
Bara Banki (2), where the mortgagor had by a separate unregis- 
tered roééa or written promise agreed to pay the mortgagee 

(1) (1902) I L, R. 25 Mad. 608; L. R. 29 I. A. 188, 
(2) (1899) I. L R. 26 Calo. 707 ; L,R 20 I, A 97. 
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interest at a higher rate thanethat stipulated for inthe mortgage. CIVIL, 
Their Lotdships of the Privy Council held that this unregistered 1909, 
document, which could not affect the property could not control Raja Dua iod 
the original mortgage, so far as to fetter the equity of redemp- 


tion arising under it. If it were open tothe parties to alter any Rajendra Narain 
of the terms or incidents of a lease by an unregistered instru- Bagohi, 
ment, it seems to me that the result would be that they would Doss, J. 


be capable of altering every one of the terms cf the lease by 
separate unregistered documents so that all the incidents of the 
original lease would vanish and the rights of the parties and the 
incidents of the lease vould be regulated entirely by unregis- 
tered documents. This inevitable consequence has been very 
forcibly emphasized by Bramwell, B. with reference to the 
analogous provision in the Statute of Frauds in Sanderson v. 
Graves, (1) where he said unless a note in writing is necessary in 
every case of alteration, it is required in none, so that in the 
name of alteration something wholly different might be 
established, 

Much reliance has been placed by the respondent upon the 
case of Satyesh Chunder Strcar v. Dhunpul Singh (a) and 
Bent Madhub Gorani v. Lal Mott Dassi (3). In the first case 
the defendant in a suit to recover arrears of rent pleaded that he 
was entitled to reduction of the rent on the basis of an unregis- 
tered agreement with the plaintiff. This agreement, however 
was admitted in the plaint and in the plaint in a previous suit 
against the same defendant. The learned Judges held that as 
the agreement was proved by the written admissions of the 
plaintiff it was not necessary for the defendants to use the 
unregistered agreement in support of his case but they clearly 
intimated that if the defendant’s plea had rested solely on this 
unregistered agreement, it would have failed, the document 
being inadmissible for want of registration. 

In the second case, oral evidence was held to be admissible 
not for the purpose of varying the rents specified in the kabuliat 
but for the purpose of showing that the agreement embodied 
in the kabuliat was never intended to be acted upon or enforced. 
That is wholly different from what is sought to be done here. 

On the second point, lam of opinion that the agreement 
for reduction of rent is not enforceble inasmuch as it was made 
without consideration. The defendant No. r admits in his 


(1) 1875) L. R. 10 Eroh. 236. (2) (1898) I. L. It, 34 Calo. 20." 
(8) (1898) 60. W. N. 943. 
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deposition in the present suit as well as that in the previous suit 
that the plaintiff's predecessor intitle granted the reduction of 
rent out of favour, The mere fact that rent for the years 1305 
aud 1306 has been received at the reduced rate does not bind 
the plaintiff to accept rent at that rate in future. The transac- 
tion amounts to us more than an indulgence on the part of the 
lessor which might be put an end to at any time, see Crowdy v. 
Bitty (1), Fitseria v. Lord Pariarlington (2), where rent at the 
reduced rate had been received for three years, and yet the 
agreement was held not binding as being wholly without con- 
sideration. Morgan v. Rainsford (3), andigadha Roman Choudhry v. 
Bhobant Prosad Bhowmik (4). 

With regard to the lability of the defendants to pay the 
cesses, [ am unable to agree with the Court below. In the lease 
the defendants expressly covenanted to pay besides the fixed 
rental the road and public work cesses, and other taxes and 
cesses payable by them. Consequently they are bound to pay 
the cesses to the plaintiff unless they can show that they have 
already paid them to the Collector. They have adduced no 
evidence whatever in support of their bare statement. The 
Court below is not right in assuming that they are paying the 
cesses to the Collector. 

The question asto whether there was proper tender or not 
of the rents forthe years in suit cannot properly be determined 
until the claim of the defendants for an abatement of the 
annual rent on the ground of diminished area is decided. This 
however forms the subject matter ofthe other appeal to which 
I must now turn. 

The questions involved in this appeal are, first, what is the 
true extent of the subject matter of the demise created by 
the mokarari mourasi kabuliat dated the 3rd December 1894; 
secondly, if the answer to this question be in favour of the 
defendants, whether they are entitled to an abatement of rent. 

Upon the first question, the contention of the defendant is 
that they are entitled to the coal underneath the full quantity of 
400 bighas of land specified in the lease. The contention of 
the plaintiff on the other hand is that tbe defendants are 
entitled to the coal underneath such quantity of land as is 
contained within the boundaries described in the schedule to 
the lease. 


(1) 1872) L. R. 7 Ex 819, 80 R D, 664. (8) (1858) Ir, Eq. 209. 
(3) (1885) 1 Jones 481 (Irish). (4) (1901) 6 0. W. N. 60. 
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The solution of this controversy between the parties depends dhang 
on the true construction of the words of the Kabuliat. The 1909, 
material words of that document are as follows :—‘ I having Baja Durga, Prot 


applied to get from you a settlement of the rights of cutting, 

raising and selling &c. the coal underneath the 400 bighas of Rajendra Narain 
land described in schedule below within mouzah Dobari Perganah Bagoi 
Jharia, recorded in Touzi No. 8 of the Collectorate of the District Dow, Ji 
Manbhum, and which is within the zemindari owned and possessed m 
by you in ancestral right, and you having granted my application, 

I hereby execute in your favour a mokarari permanent mourasi 

kabuliat for 400 bighas of land as per boundary below within 

the said mouza and whith (that is the said 400 bighas) after 

having been marked out by you, I shall enclose by putting up 

masonry pillars at my own cost, in consideration of your taking 

from me 8,400 Rs, as salami and fixing an annual mokarari rental 

of Rs. 2,800 for the rights in coal under the said 400 bighas of 

land, and I agree that year after year and according to the instal-. 

ments I shall pay to you into your zemindari Cutchery every 

year in three instalments a fixed rental and also the road and 

P. W. cesses and other taxes and cesses payable by me according 

to law, that may be imposed in future by Government, namely, 

ih Sraban of each year Rs. 900, in Aghran Rs. goo, and in 

Chaitra Rs. 1,000 out of the rental fixed, and after taking 

dakhilas for the same, according to the usage in vogue in your 

Serishta, I shall thereupon enjoy and continue to enjoy, from 

generation to generation, all the rights in the coal under the 

400 bighas by cutting, raising and selling the same after making 

the said coal fit for the market, and vested with the power of 

gift, sale and all kinds of assignments of the same according to 

pleasure. The rental fxed shall never on any account, be varied. 

Isball surround the boundaries ofthe settled lands by erecting 

masonry pillars, which Ishall keep in regular repairs at my cost. 

The schedule of the boundaries is thus stated. “On the South 

boundary line of mouza Fatehpur as per thak ; on west, boundary 

line of mouza Jharia khas as per thak ; on the east, border of 

the 100 bighas of land settled with Gopal Krishna Roy and others 

and the Chutkari Jore (streamlet) ; on the north boundary line of 

mouzah Bherakata as per thak and the Chutkari Jore (Streamlet.) 

Right in the coal underneath the 400 bighas of land within 

these boundaries. The kabuliat also recites that it is executed 

on receipt of a corresponding patta from the lessor. This patta, 

however, has not been produced and nothing turns upon it. 


OIvIn, 


ed 


1909. 


— 
Raja Durga Prosad 
Singh 


t. 
Rajendra Narain 
Bagohl, 


Dess, J.. 
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It is admitted on behalf of the plaintiff that the lease in respect 
of the roo bighas of land in favour of Gopal Krishna Roy and others, 
the border of which land was mentioned as forming part of the 
eastern boundary ofthe demisedland was as a matter of fact not 
executed until sometime afterwards. In 1895 an officer of the 
plaintiff demarcated on his behalf on the spot an area as being 
the 400 bighas, purported to be demised under the lease and it 
wasthereupon enclosed by the defendants by pillars but this 
area, as will be seen later, was on actual measurement held in 
September 1902 found to consist of 346 bighas 4 cottas 4 
chittaks. On the 26th April 1902 the plaintiff brought a suit 
being No. 41 of 1902 in the Court ofthe, Subordinate Judge of 
Manbhum against the present defendants for a declaration that 
the latter had over-stepped the western boundary line mentioned 
in their lease and were in wrongful possession by cutting coal 
underneath the lands comprised within the boundaries specified 
in the third schedule of the plaint in that suit and for a perpetual 
injunction restraining them from cutting and raising coal from 
the disputed land and also for substantial damages. The area of 
the disputed land was found by the civil Court amin to be so 
bighas 18 cottas. The ground upon which the plaintiff asserted 
that the defendants had transgressed the boundary line, was that 
the boundaries of the land demised to the defendants on the 
north, west and the south are the boundary lines of the border 
mouzas according to the respective survey maps and not the 
Thak maps of those mouzas. 

Both the Court of first instance and this Court on appeal 
held that upon the proper construction of the description of the 
boundaries in the lease, the contention of the plaintiff was 
untenable and that the boundaries on the north, west and south 
are the boundaries of the border mouzahs according to the Thak 
maps of those mouzahs. The result of that decision was that. 
the defendants were held to have unlawfully dug out coal from 
underneath 1600 square feet of land situated out side the Thak 
boundary on the west, but under the decree made in that suit 
they were simply restrained by an injunction from over-stepping 
the thak boundary line and the rest of the plaintiff's claim was 
dismissed. 

A civil Court amin was appointed in that suit to measure 
the lands then in dispute and torelay on the spot the survey 
and thak maps of mouzah Dobari, the mouzah situated on the 
west of the demised land. He showed in his map the respective 
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position of the thak and gurvey lines of that mouzah, The Orv, 
defendants pointed out to him the situation and extent of the - 1909. 
land of which they had obtained possession in 1895 according to Baja Dur Prowed 
the demarcation made by the plaintiff’s officer. The position of Bingh 


this land was delineated in his map and its extent was found to be Bean Narain 
346 bighas 4 cottas. The western limit of this land, pointed oo 
out by the defendants as being chen in their possession is consi- Doss, I. 
derably to the west of the eastern thak boundary line of mouza id 
Dobari and similarly the northern limit of the lands then 
pointed out to the amin is much further to the north of the 
northern thak boundary link of mouza Dobari. 

It is evident, therefore, that in consequence of the decision 
in the last mentioned suit the area of the land now in the poss- 
ession of the defendants is much less than 346 bighas 4 cattas. 
I find myself unable to agree with the learned Subordinate Judge 
that the defendants are in possession of 346 bighas 4 cottas. 
True, there are doubtless certain passages in the judgments of 
the Court of first instance and of this Court which may lead 
to that inference but Ithink these passages proceeded upon a 
misapprehension of the report and the map of the civil Court 
amin, The precise area of which the defendants were then in 
possession was not at all the subject of consideration in that case. 

The civil Court amin who measured the land in the previous 
suit has been examined by the defendants in the present suit, 
He proves that the area of the land within the boundaries 
finally determined in the previous suit as the boundaries of the 
demised premises is 275 bighas 3 cottas 10 chittacks. The 
plaintiff has adduced no counter evidence on this point. 

Consequently the result is that the quantity specifically 
stated in the lease is 400 bighas whereas the area contained 
within the boundaries mentioned therein is 275 bighas odd only. 
Returning now to the question of the true construction of the 
subject matter of this lease the primary canon of interpretation 
ofa deed or grant where there is a conflict between the descrip- 
tion of the boundaries of the land conveyed and the description of 
the quantity, unquestionably is, that the description of the 
boundaries if it is precise and accurate, dominates the descrip- 
tion of the quantity ; see Llewellyn v. Earl of Jersey (1), Jack v. 
M'Intyre (2), Cowen v. Truefill Ld. (3) M. C. Juer v. Walker (4). 


(1) 1848) 11 KM. and W. 188; 68 B, R. 569. 
(2) (1845) 12 OL and F 181. 

(8) (1888) 3 Oh, 551. (1999) 2 Ch. 809. 
(4) (1819) 4 Wheaton, U. 3. 444 
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On the other land there is a supplementary canon equally well 
established, though instances of its application are much less 
frequent than those of the other, thàt if the description of the 


.boundaries is vague and uncertain, it yields to the description of 


the quantity ; see Harrick v. Sixby (1), Davis v. Sheperd (a), Millor 
v. Walmesley (3), Home v. Strulean (4), Mewson v. Prsyar's Lessee (5). 

These two canons are in fact illustrations of, and may be 
summed up in a more general principle that, where there are two 
conflicting descriptions of the subject matter of a grant or two 
conflicting parts of the same description, that which is the more 
certain and stable, and the least likf@ly tp have been mistaken 
orto have been inserted inadvertently must prevail, if it sufi- 


. ciently identifies the subject matter ; Newson v. Prijar's Lessee (5). 
This again is not a rule of law and hence inflexible in its character 


but a mere rule of construction, which serves as a safe and almost 


infallible guide in determining the intention of the parties, which 


is the touchstone of true interpretation. Indeed, it is all con- 
trolling and predominates over all the elements of the description 
of the subject matter. | 

The present case when carefully analysed present features 
so peculiar that neither of the two canons I have just indicated 


enables us to solve the difficulty. Here the two elements, the 


boundaries and the quantity, are equally certain and exactly 
defined. The boundaries are as precise and definite as the 
quantity is specific and exact. But there is gross divergency 
between the quantity specified and the quantity found to be 
included within the defined boundaries. In a case of this kind 
preference ought to be given to that element of the description 
of the subject matter which is most consistent with the intentions 
of the parties to be collected from the other parts of the deed 


illuminated, if necessary, by the surrounding circumstances and 


the subsequent conduct of the parties, see Lord v. Commusstoner 
for City of Sydney (6), Whita v. Luning (7), Croghan v. Nelson (8), 


.-Hoimes v. rant (9). We have therefore to ascertain upon a 


proper and reasonable construction of the language of the lease 
what the dominant idea and real intention of the parties were 
in regard to the extent of its subject matter. It is quite clear 


(1) (1867) L R. 1 P. O. 486, (5) (1833) 161 U S 339, 7 Wheaton U. B, 7. 

(3) (1868) L, B. 1 Oh. App. 418. (6) (1850) 12 Moo. P. O. 478. 

(8) (1906) 2 Oh, 184. (7) (1876) 98 U. 8. 614, 

(4) (2003) A. O, 4654. (8) (1845) 8 How, U. S, 187, 
(9) (1888) 7 Pet, U. 8 171. 
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that so far as the. situation of the land. demised is concerned, dus 
apart from any question as to its true extent, it is land situated in 1909; 
mouzah Dobari and within the thak boundaries of that mouzah Raj T 
because the description of the boundaries shows that it is Singh 
circumscribed on three sides by the thak boundaries of the Rajendra Karali. 
border mouzahs and on one side by a physical boundary which Bagohi. 
again is situated inside that mouzah. Itis equally clear that the Dose, J, 
demise, prima facie, is of the coal underneath the 400 bighas = 


of land which 400 bighas are described in the schedule appended 
to the lease and not of the coal underneath the lands described 
in that schedule followed by an approximate statement ofthe 
area contained therein. This is merely an element to be taken 
into consideration in construing the lease and is by no means 
conclusive. Then follows a very-important clause and that is 
that the situation of the 400 bighas is to be marked out by the 
lessor on the ground and itis to be then enclosed by the lessee 
by means of masonry pillars erected at his own expense. It 
is manifest, therefore, that the lessor reserved to himself the 
right of marking out the 400 bighas demised under the lease 
and that it was after such demarcation and not until then that 
the lessee was to go into possession of the land. This clause 
negatives the- idea that the lessee was to find out for himself the 
land within the boundaries defined in the schedule and take 
possession of such land and necessarily points to the inference 
that the description of the boundaries was a subordinate element 
in the estimation of the parties. The rent reserved is Rs. 2,800 
whichis exactly seven times the number of bighas mentioned 
in the lease 7. e. at the rate of Rs. 7 a bigha and the salami or 
premium of Rs. 8,400 which is exactly a1 times the same number 
of bighas f. e. at the rate of Rs. 21 per bigha. That the rental 
was to be fixed at the rate of Rs. 7 per bigha per annum and the 
premium at three times that rate is corroborated by the language 
ofthe receipt executed on the 14th Aghran 1301 corresponding 
to the 29th November 1894, that is 4 days before the date of 
execution of the lease by the plaintiff's predecessor in favour of 
the defendant No. 1, whereby the former acknowledged receipt 
of a sum of Rs. 7,000 as payment in advance on account of pre- 
mium. A statement contained in a contemporaneous document 
undoubtedly furnishes a legitimate aid to construction ; see, the 
observations of Sir George J essel, M. R. in Smith v. Chadwick (1), 


(1) (1881) 20 Cb. D 97 (68, 68). 
; pags 
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Anderson's case (1). The case of Leggot v. Barrot (2), does not 
touch the point. 

The next clause which has an important bearing upon the 
construction of the lease is the one which provides that the 
rental so fixed, " shall never on any account be varied". If the 
intention of the parties was that the coal below the land com- 
prised within the specified boundaries should be demised, the 
exact area whereof was at the time indeterminate, and hence 
uoknown to both parties, it is only reasonable to expect that 
they would for the purpose of safekuargding their respective 
interests take particular care to insert in the lease a clause to the 
_ effect that in case the area included within the boundaries be 
found on actual measurement to exceed 400 bighas, the lessee 
would be liable to pay an increased rental in proportion to the 
increased area and conversely in case the area be found on 
actual measurement to be less, there would be a corresponding 
reduction in the rental. And it is for this reason that a clause 
of this sort is so generally common in perpetual leases in this 
country whenever the land demised is included within definite 
boundaries, but the rental is fixed on some approximate area 
ascertained by guess and is calculated at a certain rate per bigha. 
The absence of such a clause and the fixity of the rent in perpe- 
tuity raises a strong inference that the area demised was the 
specific quantity of 400 bighas and not any undefined 
area unknown to the parties at the time of the lease. The 
following clause towards the end of the document, namely :— 
‘you are not liable to me forthe return of the above amount 
of salami (premium) or for any other matter,” also tends in the 
same direction. : 

Having regard generally to the whole tenor of the lease and 
the above-mentioned clauses in particular, it is difficult to resist 
the conclusion that the parties were dealing with some thing 
clear, definite and certain and regulating their rights on that 
basis and not on the basis of an uncertain variable element, such 
as the area, even if included within definite boundaries, would 
necessarily be. 

Moreover, the wording of the prayer and of the schedule 
of boundaries in the plaint filed by tbe plaintiffs in the previous 
suit No. 41 of 1902 also leads to the same conclusion. 

This brings me to the consideration of the second question 
namely whether if the first question be decided in favour of the 
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defendants they are entitled to reduction of rent in proportion SIVE: 
tothe area now in their possession. Although there is no 1909, 
express convenant to that effect in the lease, nevertheless the paja Darra Prod 
parties having adjusted the annual rental on the basis of the ga 
specific area of 400 bighas and the plaintiff having failed to put Rajendra Narain 
the defendants in possession of that specific area, I am of Bagohl, 
opinion that the defendants are entitled to a proportionate Dast, J. 


reduction of rent. I have already stated in dealing with the 
first question that the plaintiff expressly assumed the obligation 
of marking out the posigon of the 400 bighas as a condition 
precedent to the entry of the defendants on theland. This 
obligation coupled with the adjustment of the rent on the basis 
of the specific area necessarily implies an undertaking on 
the part of the plaintiff that in case he fails to place the 
defendants in possession of the entire quantity of 400 bighas, 
he shall have no right to claim the full rent but only such 
rent as may be chargeable for the area over which he may 
be able to put the defendants in possession. 

The essential facts in the case of Zmmamóbandi Begum v. 
Kamaleswart Prashad (1) are somewhat similar to the facts of the 
present case and the decisión of their Lordships of the Privy 
Council in that case seems to me to beconclusive on the present 
question. In that case both the lessors and the lessee bonafide 
believed that the lessors had a much large share than they really 
owned. The demised share formed part of a larger share in 
respect of which a separate account had been opened in the 
collector's register. This latter share was soon after sold for 
arrears of revenues payable in respect of it. The lessee brought 
a suit against the purchaser at the revenue sale for possession 
of the share in respect of which he had taken a mokurari lease. 
The lessee ultimately succeeded in taking possession of a much 
smaller share. He then sued the purchaser at the revenue sale, 
who stood in the shoes of his lessors, for mesne profits. The 
purchaser pleaded that he was entitled to set off the full rent 
payable under the mokararilease. Their Lordships of the Privy 
Council held “ that though this was not a case of eviction of the 
lessee by the lessors, for the lessee had not been 
put in possession by his lessors, yet the lessee was in a similar 
position to have been evicted from that part and there is the 
same equity for apportionment as in a case of eviction.” The 
true legal theory on which this equity rests is fully expounded 
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in the leading case of Paget v. Marshall (1). In that case there 
was fundamental error as to the identity of the subject matter 
of the lease on the part of the lessee, if not on the part of the. 
lessor too. Bacon V. C. held that this error prevented the forma- 
tion of a true contract, but gave the lessee the option to affirm. 
the lease as had been really intended to be offered by the lessor 
and further held that the lessee was entitled under similar 
circumstances if not in that particular case, to a proportionate 
reduction of rent for the diminution in the area of the subject 
matter of the lease. In the cases of Harris wv. Pepperell (2) 
and Garrard v. Franckel (3), the lessee defendant was allowed the 
option of accepting a rectification of the lease in lieu of rescis- 
sion. The present case is much stronger, inasmuch as there 
was fundamental error on the part of both the lessor and the 
lessee as to the existence of the subject matter of the lease. 
Both of them thought that there existed 400 bighas plus 100 
bighas to be leased to Gopal Krishna Roy within the specifically 
defined boundaries. As a matter of fact, however, there was a 
much less area within those boundaries. This fundamental 
error prevented the formation of a valid contract, but the 
parties are relegated to the original position as if the original 
offer was still open, and the defendant has the option to affirm 
the original transaction with a proportionate abatement of rent. 
As, in my opinion the defendant is entitled to abatment 
of rent, it follows from what I have said before, that the question 
of tender does not arise, and that consequently the plaintiff is 


‘not entitled to claim interest. 


The result is that the appeal of the plaintiff, appeal No. 291 of 
1907, partially succeeds z.¢.in so far only as regards the claim, 
for rent at the rate of Rs. 7 per bigha, and that for road cess, 
and public works cess ; quoad stra, the appeal fails. 

The appeal of the defendant, appeal No. 318 of 1907 also 
partially succeeds r.e., in so far as regards the claim for abate- 
ment of rent, and non-liability for interest. 

The decree of the Court below will be modified in accordance 
with the foregoing observations. Each party will bear his own 
costs both in this Court and the Court below. 

Richardson J.—1n regard to appeal No. 291, I concur in 
the opinion of my learned brother. 

As to appeal No. 318 in which the defendants are the 

(1) (1884) 28 Oh, D. 255, (3) (1867) 5 Eq. 1. 
(8) (1862) 80 Beay 445. 
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. appellants, it has now been fotnd that the contract between the 
parties js contained in the lease dated the 3rd December 1894, 
and the controversy turns on the true construction of that docu- 
ment, a question of some difficulty. The lease appears to be a 
demise of land within specified boundaries. The parties thought 
that the area comprised within those boundaries was 410 bighas. 
It turns out apparently to be a little more than 275 bighas. If 
there were nothing more than tbis the defendants would have to 
pay the rent reserved, notwithstanding the difference between 
the estimated area and the actual area. There is, no mistake in 
the sense that the parties gave said in the lease something which 
they did not at the time intend to say. The mistake or mis- 
apprehension related to the subject matter of the lease and if the 
parties were merely dealing with an estimated area, it would be 
proper to suppose that they took the risk of the area turning 
out greater or smaller. But the question does not rest fhere. 
There can be no doubt that the salami was calculated at the rate 
of Rs. 21 a bigha and the rent at the rate of Rs. 7. a bigha. 
Moreover the lessor covenanted to point out the 400 bighas 
within the specified boundaries. I thought at first that the 
salami and rent might be considered to be calculated at the rate 
stated per estimated bigha and that the covenant to point out 
the 400 bighas should be construed as a covenant to point out 
the area estimated to comprise 400 bighas. On further consider- 
ation, however, I have come, not without hesitation, to the con- 
clusion that the lease is capable of a construction more favour- 
able to the defendants and that the lessor premised to point out 
an actual area of 400 bighas within the boundaries specified; 
In this, of course, he has failed, it being physically impossible 
for him to do what he promised. The result appears to be that 
the defendants are entitled in defence to plead that the plaintiffs 
bave not carried out the whole of their part of the contract and 
to claim, as matter of legal right, compensation on the ground. In 
that view, although I havé not much sympathy with the 
defendants, who “have behaved throughout in a most unbusiness- 
like way, I agree in the orders which my learned brother 
proposes to make. 


A. T. M. Decree varied ; Appeals allowed tn parts. 
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Before Str Lawrence Fenkins Kt, K. C. J. E, Chief Justice 
and Mr. F¥ustice Mookerjee. 


MAHOMED TAYAB AND OTHERS 
U 


HEM CHANDRA BOSE * 


Rarenus Bala Law (Aot XI of 1859)—Share of an estate, sala of — Mortgage 
aclo— Lis pendens. 

A purchaser of a share of an estate at a Revenue sale, during the pendency 
of exeoution proceedings on a mortgage decree! that,ia, afterthe mortgage male 
and before its confirmation, ia affected by the doctrine of lis pendens If the 
purchaser at the revenue sale fails to redeem the mortgage before the mortgage 
salo ls confirmed, his mght of redemption and title to the property nre lost. 


Prem Ohand Pal v. Purnima Dari (1) followed. 


Appeal by the Defendant. 
Suit by a purchaser at a mortgage sale for possession. 


_ The facts are sufficiently set out in the judgment of Doss J. 
before whom the case first came on for hearing. 


Doss J.—The property in suit is ashare of a revenue-pay- 
ing estate. The plaintiff, respondent, sued as purchaser at a sale 
held in execution of a mortgage decree for possession of the 
property. He had obtained a decree on his mortgage on the 29th 
of July 1895, and, on the 16th of December 1899 he purchased 
it himself in execution. On the 15th January 1900 the mortgagor 
made an application under section 311 of the Civil Procedure 
Code to set aside the sale ; and, it was not until the 10th of March 
1902 that the proceedings held under that section terminated and 
the sale in execution of the mortgage decree was confirmed. 
Meanwhile, that is, on the roth September 1900, the property, 
that is the share in question, was sold for arrears of revenue and 
was purchased by the 2nd party defendants who subsequently 
sold it to the 1st party defendents. 

The Court of Appeal below following the case of Zar Shankar 
Prasad Singh v. Shew Gobind Shaw, (2), has held that the 
defendents’ purchase at the revenue sale is affected by the doctrine 
of As pendens and consequently the plaintiff’s purchase must 


* Appeal No. 2 of 1909, under section 15 of the Let!ers Patent against the 
decision of Does J, dated the 7th August 1908, 1n Appeal from Appellate Deoroe 
No. 1889 of 1906, against the decree of F.8. Hamilton. Esq., District Judge, 
Bhagalpur, dated the 8rd April 1906, reversing that of Babu kah Bihan Basu, 
Bubordinate Judge, Monghyr, dated the 10th August 1905. 


(1) (1888) I, Le R. 15 Oa1o.540. (9) (1899) I L. B, 28 Calc 986. 
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. prevail against that of the «defendants or in other words, the. 
defendants are bound by the sale at which the plaintiff purchased. 
It is pointed out by the learned vakil for the appellant that in 
that case the revenue sale took place before the sale held in 
execution of the mortgage decree. I do not think that, that 
circumstance makes any material difference as to the binding 
character of the sale ia execution of the motgage decree and 
the validity of the title of the purchaser aquired under it. It is 
conceded that the case of Prem Chand Pal v. Purnima Dasi (1), 
is on all fours with the facts of the present case which is therefore 
fully governed by it. That case has been followed in subsequent 
cases and has been” regarded as laying down the law correctly. 
See Ray Kishore Awgasti v. Fadu Nath Basak (a), Bhawani Koer 
v. Matkura Prasad (3). It has been contended that the sale had 
the effect of extinguishing the mortgage and that after the sale 
had taken place the doctrine of As pendens ceased to apply : and, 
in support of this proposition reliance has been placed on some 
observations in the judgment of Mr. Justice Woodroffe in the 
Ful Bench case of Zibfjan Bibi v. Sachs Bewah (4). The 
- question for decision in that case was whether the mortgagor had 
any right to redeem a mortgage after the order absolute for sale 


had been made. The learned Judge in bis judgment was not “ 


dealing with the question that arises in this case and never in- 
tended to lay down that the As comes to an end when the sale 
takes place and does not continue till the confirmation of the sale. 

As between the mortgagee purchaser on the one hand, and the 
mortgagor and persons claiming through or under him on'the other, 
the title of the latter to the property is not extinguished and does 
not vest in the former until confirmation of sale and I fail to see 
how the mortgage can be completely extinguished until the title 
to the property vests in the purchaser. 

Moreover, if the contention of the learned vakil for the appel- 
lant were accepted, it would lead to most anomalous consequences. 

After the sale has taken place and the purchaser has paid the 
full amount of his purchase money, the mortgagor by apply- 
ing to set aside the sale under section 311, Civil Procedure Code, 
as has been done in the present case, may delay the confirmation 
of the sale and in the meantime may directly transfer the pro- 
perty or do so indirectly through the medium of an involuntary 
sale brought about by himself. In such a case if the transferee 
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were not held to be bound by the sale under the mortgage decree, , 


the purchase would be absolutely infructuous. 


It has next been contended on the strength of some obier: 
vations in the judgment in the case of Bhawani Koer v. Mathura 
Prasad (1), that the defendants ought to the allowed an oppor- 
tunity to redeem the plaintiff's mortgage. The facts of that case are 
very peculiar and are clearly distinguishable from those of the 
present case. 

There the sale for arrears of revenue took place after the 
confirmation of the sale under the mortgage decree and under 
the peculiar circumstances of that case, the purchasn under the 
latter sale was held to be ineffectual as against the purchaser at 
the revenue sale, but it was held that though the purchase was 
ineffectual, the purshaser was entitled to set up the mortgage as a 
shield against the purchaser at the revenue sale, which necessarily 
implied the correlative right of the purchaser of the equity of 
redemption to redeem the mortgage. 

I think the effect of the doctrine of As pendens is that the 
mortgagor or persons claiming through or under him have the 
right to redeem until confirmation of the sale in execution of the. 
mortgage decree. The defendants 2nd party purchased the 
property so far back as the roth of September 1900 and they had, 
all the time from that date till the 1oth of March 1902 when 
the sale in execution of the mortgage decree was confirmed, 
to redeem the mortgage. They never chose to exercise that 
right and they cannot now be allowed any further opportunity to 
redeem the mortgage. 

For these reasons I am of opinion that the judgment of 
the Court of appeal below is right and ought to be affirmed and 
this appeal dismissed with costs. 

Against this decision tbe above appeal was preferred under 
section 15 of the Letters Patent. 

Syed Shamsul Huda and Mouloi Nuruddin Ahmed for 
the Appellants. 

Babus Ram Chandra Masumdar and Mohtnt Mohan 
Chatterjee for the Respondents. 

The following judgment was delivered by 

Jenkins C. J.—This case is covered by the authority of Prem 
Chand Pal v. Purnima Dasi 2), which has since been followed 
in this Court. We see no reason to express any dissent from these 
decisions and we, therefore, dismiss this appeal with costs. 

Appeal dismissed. 

- d)(1907) 70. L J. 1... (3) (1888) 1. L, B, 15 Cale, 646, 
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Before Sir Lawrence Fenkins, “Kl, K. C. I. E., Chief Fustice 
and Mr. Fustice Mookersee. 


BRAJA MOHAN MANDAL 
v. 


THAKUR DAS NATH AND ANOTHER.” 
Oiri! Procedure Code (Aat XIV of 1889), Seo. 554— Booond Appoal, gromad 
Qf— Document, construction of. 

A second appeal does not lle beomuse some portion of the evidence is In 
writing (that ia, in the form of & dooument) and the Judge in the Qourt of 
Appeal below makes a mistake as to the meaning of it. 

Nowbwt Singh v. Ohuttordhange (1) followed. 

Appeal by the Plaintiff. 
Suit for rent. 


The facts of the case are sufficiently set out in the -judgment 
of Brett J., before whom the case first came on for hearing. 


Brett J.—1t appears that the plaintiff respondent sued to 
recover from the defendant appellant rent for a jote for the 
years 1309 to 1311. 

The plaintiff claimed to be an eight annas proprietor of a 
tenure in which the jote was situated and he therefore claimed 
to be entitled to recover a half share of the rent from the 
defendant for the years in question. His allegation was that 
the yearly rental of his share was Rs. 16-13-6. 

The defendant alleged that the full rent of the holding was 
Rs. 9 a year, and that the utmost the plaintiff was entitled to 
recover was Rs. 4-8. 

The Court of first instance found that the plaintiff had 
failed to prove that his half share of the rent was Rs. 16-13-6 as 
alleged, and it therefore gave the plaintiff a decree for rent for 
the years in suit at the rate of Rs. 4-8 for his half share admitted 
by the defendants. 

On appeal the lower Appellate Court set aside the judgment 
and decree of the Court of first instance and gave the plaintiff a 
decree for rent for the years in suit at Rs. 9 per annum as being 
the half share which the plaintiff was entitled to. 

In support of the appeal it is urged that the lower Appellate 
Court has set up a case which was the case of neither party in 


* Appeal No. 52 of 1908, under section 15 of the Letters Patent against the 
decision of Brett J, dated the 5th May 1908, in Appeal from Appellate Decree 
No. 1772 of 1906, against the decree of Babu Ba anta Mukerjen Hubordinate 
Judge, Jessore, dated the 24th May 1006, reversing that of Babu Hemendra Lal 
Sinha, ees Bongaon, dated the 15th November 1905. 
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the Court of first instance and'that it has given the plaintiff a. 
decree for the amount of rent as his share which was neither 
claimed by him nor proved. 

It seems that the defendant in order to prove that the 
rental for the whole of the holding was Rs. 9 produced some 
documents including a mortgage which, the alleged co-sharers 
of the plaintiff who were at that time in possession of the 
entire holding executed in their favour for nine rupees, that 
amount being the full rent of the holding per year. The Subor- 
dinate Judge found that the co-sharers of the plaintiff were only 
entitled to an 8 annas share of the grent in the holding, they 
being only 8 annas proprietors of the tenure, and on that finding, 
and on the fact that the defendant admitted that the mortgage 
had been given to him for Rs. 9 as representing the rental payable 
on the land to the co-sharers, the Subordinate Judge, came to 
the conclusion that the amount of Rs. 9 must represent the rent 
due for the half share of the holding. 

In my opinion this was a conclusion at which the Subordinate 
Judge was not entitled to arrive on the case as set up before him 
or on the evidence adduced. The plaintiff entirely failed to 
prove that he was entitled to the rent which he claimed, and 
the document on which the defendant relied and which has been 
treated as an admission by him must be considered as a whole 
and this document appears to have stated that the sum of Rs. 9 
which was payable to the co-sharers of the plaintiff was the full 
rental of the holding which they were receiving because they 
were in possession of the whole bolding. Ido not think that 
the Subordinate Judge was entitled to take the admission of the 
defendant that the sum of Rs. 9 was the rental payable to the 
co-sharers of the plaintiff and then to come to the decision that, 
that was the rental of the half share ignoring the fact that the 
defendant stated that the amount of rent was paid to the co- 
sharers of the plaintiff because they had been in possession of 
the whole of the holding. 

In my opinion the judgment and decree of the lower 
appellate Court cannot be maintained. The case which that 
Court has accepted, is one which was not set up by the plaintiff 
in his plaint, andit was not one which in my opinion could be 
reasonably arrived at on the evidence adduced, certainly it is not 
a case which was admitted by the defendant. 

The result, therefore, is that I set aside the judgment and 
decree of the lower appellate Court and restore the judgment 
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„and decree of the Court of first instance, and decree this appeal 
with costs. The Court of first instance gave the plaintiff a decree 
. for the years in suit at the rent admitted by the defendant for 
the half share vis., Rs. 4-8 per annum. 


Against this decision the above appeal was preferred under 
section 15 of the Letters Patent. 


Babu Brojo Lal Chakravarty for the Appellant. 
Babu Hara Prasad Chatterjee for the Respondent. 


The following judgment was delivered by 


Jenkins C. J.—It hag been decided in JVomóut Singh v. 
Chutterdharee Singh (i) that special appeal does not lie because 
some portions of the evidence may bein writing and the Judge 
makes a mistake as to the meaning of it. The whole of the 
argument on this appeal has been that the judge has madea 
mistake as to the meaning of a document. Even if that argu- 
ment had firmer foundation than it has, still we should be 
compelled to hold on the authority of this decision that no appeal 
lies in this case, We think Mr. Justice Brett had no powers to 
vary the decree of the lower appellate Court. We, therefore, 
reverse his judgment and confirm the decree of the lower 
appellate Court with all costs of the High Court. 

Appeal allowed. 


(1) (1878) 19 W. R. 232, 


Before Sir Lawrence Fenkins, Kt, K. C. T. E, Chief Justice and 
Mr. Fustice Mookerjee. 
HARAK SINGH AND OTHERS. 


v. 


KIRAT NARAYAN SINGH AND OTHERS.” 


Bengal Tenancy Act (VIII of 1886), Seotion 155—Tanancy, misuse 0f — Deoree ` 


for forfeitwra, form of. 

Where the land of & tenancy has been mis used, the landlord is entitied 
under section 155 sub-section 2 of the Bengal Tenanoy Act to have a decree 
compelling the defendant to remedy the mis-use where it is capable of remedy. 
A deoree which merely directa the payment of compensation is not a 


proper decree. 


* Appeal No. 8 of 1909, under seotion Ið of the Letters Patent against 
(edanen of Coxe J. in Appeal from Appellate Decree No 2008 of 1006, 
against the decree of E P Chapman , Esq , District Judge, Moszuiferpore, dated 
30th July 1006, modifying that at “Babu Nilolohit M dkerjes Munsiff, Mosuffer- 
pore, dated the Blst May 1905 
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The phrase ‘capable of remedy’ means physically possible fo remedy and, 
does not mean pomible remedy by compensation. 

Where a tenant míis-used an agricultural holding by growing thereupon a 
mangos orchard, the landlord is entitled to & decree directing the defendant 
to remove the trees within a specified time, and efoct him it he fails to do so 
He is entitled in addition to a deoree for compensation, 


Appeal by the tenants Defendants. 

Suit by landlords under section 165 of the Bengal Tenancy 
Act. 

The facts of the case are sufficiently set out in the judgment 
of Coxe J. which is as follows :— 

Coxe J.— The defendant in this cabe holds 14 bighas of land 
under the plaintiffs. It has been found by the learned District 
Judge that this land was settled with the defendant for agricul- 
tural purposes. In a third of this land he has grown a mangoe 
orchard. In respect of this orchard the learned District Judge 
says :— It is impossible not to hold that to plant a mangoe 
grove on the land was to render the land unfit for the purposes 
of the tenancy.” The plaintiffs accordingly sued for ejectment 
on the ground that the land had been rendered unfit oe the 
purposes of the tenancy. 

The Munsiff gave the plaintiffs a decree.for Rs. 20 as com- 
pensation and directed that if that sum were not paid within 
15 days the defendant should be ejected. In appeal the District 
Judge confirmed the Munsiffs decree with slight alterations 
raising the sum of 20 Rupees to 40 rupees and allowing 4o days 
for payment. l 

The plaintifs appeal to this Court and argue that under 
sections 25 and 155 of the Bengal Tenancy Act they are entitled 
to a decree for remedy of the mis-use of the tenancy. The 
learned pleader for the appellants does not press for any com- 
pensation in addition to this relief. 

The appeal was heard in part by Mr. Justice Bell and myself. 
It appeared to us at first sight that under the strict letter of the 
law the plaintiffs were entitled to a decree, but haviug regard to 
the character of the injury done to them we hoped that the 
parties might find it possible to settle the matter out of Court 
and adjourned the appeal for further consideration. Mr. Justice 
Bell has now ceased to be a Judge of this Court and the parties 
have failed to come to any compromise. I have- ak to 
dispose of the appeal by myself. 

It appears to me on the findings of fact arrived at by the 
learned District Judge which I have quoted above that the 
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plaintiffs are entitled to have the orchard, of which they complain, 
removed. The learned District Judge construes the words 
‘capable of remedy’ in clause (2) of section 155 of the Bengal 
Tenancy Act as not necessarily meaning " physically possible to 
remedy” but as including a remedy by compensation. The 
learned pleader for the respondent has not supported this inter- 
pretation of the section and it appears to me that it is one which 


the section cannot properly bear. The section provides for - 


reasonable compensation for mis-use of the tenancy both in cases 
where the mis-use is capable of remedy and in cases where it is 
not, But if all cases of mis-use are remediable by compensation 
alone it is not easy to understand why special provision should 
be made for cases in which the mis-use is said to be capable of 
remedy. 

Reference has been made by the learned pleader for the 
respondent to the case of Zarimohun Misser v. Surendra Narain 
Singh (1), and he has argued from that decision that the learned 
District Judge is wrong in assuming that the planting ofa 
mangoe grove on theland in suit must necessarily render the 
land unfit for agricultural purposes. "That case, however, seems 
to me entirely different. In that case a portion of the land of 
the holding bad been let for the construction of a Indigo Factory 
and the construction of the factory might very well have made 
the holding in its entirety more and not:leas fit for the purposes 
of agriculture. But the growing of a mangoe orchard on a 
third of the land covered by a holding cannot possibly have that 
effect ; and even if it were open to me to interfere with this 
finding of fact by the District Judge, Ido not think that there 
18 any reason for doing so. 

It has also been argued that as the landlord has allowed 
the raiyat to grow an orchard on the side of the land in 
suit which has prejudicial affected its fertility, he is not now 
entitled to complain that the defendant has grown this orchard. 
This argument too must in my opinion fail, It cannot be held 
that because the zemindar allows a tenant to grow a mangoe 
orchard in a vlllage, the surrounding raiyats thereby acquire 
a right to grow orchards too. If the land bordering on the 
orchard is prejudicially affected, the tenant in that case might 
find his remedy under section 38, but he could not escape the 
consequences of section 25 of the Act. 

Finaly it has been said that as the landlords made no 


(1) (19007) 8 0. L, J. 19. 
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‘abjection for two years, they are now not entitled to sue for 
ejectment, and reference has been made to, the case of JVoyna 
Misser v. Ruptkun (1) That case however was decided before 
the enactment of section 25 and I think it impossible to hold 
that when a right of suit has been given by a specific provision 
of an Act a person entitled to that right can before the expira- 
tion of the prescribed period of limitation be estopped from 
enforcing it merely by delay in instituting a suit. 

It appears to me therefore that the plaintiffs are entitled 
toa decree. The decision of the District Judge must be set 
aside and a decree passed in favourgof the plaintiffs declaring 
that the growing of the mangoe orchard by the defendant is a 
mis-use of the tenancy which is capable of remedy and directing 
the defendant to remedy that mis-use, that is to say, to remove 
the trees, within two months from this date. If the tenant fails 
to comply with this decree within the time limited, the landlords 
will be entitled to eject him. 

The plaintiffs are entitled to their costs in all the Courts. 

Against this decision the above appeal was preferred under 
section 15 of the Letters Patent. 

Babu Samatul Chandra Dutt for the Appellant. 

Babu Umakali Mukerjes and Moulvi Nuruddin Ahmed for 
the Respondent. 


The following judgment was delivered by 


Jenkins C. J.—Accepting as we must the finding of the 
‘District Judge that land in suit has been rendered unfit for the 
purposes of the tenancy, it necessarily follows that his decision 
was incorrect, for section 155 of the Bengal Tenancy Act clearly 
bears the meaning that has been placed upon it by Mr. Justice 
Coxe, whose decree is in the correct form. We must, therefore, 
dismiss this appeal with costs. The two months for intund ying 
the mis-use will be from the date of this decree. 


Appeal dismissed. 
(1) (1883; 1. L. B. 9 Oelo. 609. - 


Vor. KJ HIGH COURT. 
Before Sir Lawrence Jenkins, Kt, K. C. 1. E., and 
| Mr. Fustice Mookerjes. 


KAILASPATI NARAIN SINGH AND ANOTHER 
v. 
GANGO SINGH AND OTHERS.” à 
Bengal Tenancy Act (VIII af 1885), 800, T0 — Appraisemeni— Collector, order 
of — Finaliiy of order. 
To make an order of the Collector under section 70 of the Bengal Tenancy 
Act final, it mast be an order in conformity with that section and enforceable 
as a decree under clause 5, In the absence of such an order, ir is competent 
to the Otvil Oourt to adjudicate upon the question whether the rent is to be 
taken by appraisement or divisi of the produce. 


Appeal by the Plaintiffs. 

Suit for recovery of rent. 

The facts sufficiently appear from the judgment of Mr. Ju ustice 
Brett which is as follows : 

Brett J.—In support of this appeal it has first been urged 
that the lower appellate Court is wrong in dismissing the 
plaintiffs claim for the d4omw/s rent and that the learned District 
Judge appears to'have misunderstood the effect aud result of divi- 
sion of the crops by the Revenue Officer. The District Judge 
seems to have held that the proceedings before the Revenue 
Officer were in order, but for some unknown reason he seems 
to have come to the conclusion that though the Revenue Officer' 
directed the landlords, the plaintiffs, to recover their admitted 
share out of the nine annas (9 annas) due from the tenants bya 


decree in the ordinary course still they are not entitled in this: 


suit to a decree for that share. It is clear from the proceedings: 
of the Revenue Officer that neither the share of the paddy to 


which the plaintiffs are entitled nor the value of it has been- 


made over to the plaintiffs. In these circumstances the plaintiffs 
are certainly entitled in the present suit to recover their half 
of the nine annas share which is the malik’s share in the amount 
of the crops as ascertained by tbe Revenue Officer. The amount 
to which the plaintiffs would be entitled is 76 maunds- 3 seers, 


and the lower appellate Court ought, certainly, on the findings ' 


at which it arrived, to have given. the plaintiffs a decree for 
recovery of the value of that amount of paddy.. 
The Court of first instance gave the plaintiffs a decree for 


the full amount discrediting the proceedings before the Revenue . 


9 Letters Patent A ppeal No. 40 of 1908, against the decree of Mr. Justioe . 
eal from Appellate -Decree No. 1500 ot* 


Brett dated the 9th April 1908, in 
1906 st the deoree of F, W. Ward Esq. District Judge Gya, dated the 12th 
Juno 1968, reversing that of Babu Probodh Ohunder Sinha, Muns!ff 3nd Court, 
Gya, dated the 9th Maroh 1806, 
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Officer, but the District Judge has clearly accepted the findings - 
of the Revenue Officer and the plaintiffs are entitled in the 
present suit to recover, on the findings of the District Judge, the 
value of 76 maunds 3 seers of paddy which is their share of the 
Bhowli rent due on the paddy crops for the year in suit. 

The learned vakil for the appellant next urges that the 
learned District Judge has entirely failed to go into the question 
whether the plaintiffs are also entitled to a similar share in 
the Bhadui and Rabi crops. 

The contention of the defendants was that there were no 
such crops grown. But the plaintiffg case was that such crops 
were grown and the findings of the Court of first instance are 
in favour of the plaintiffs. It was certainly necessary for the 
District Judge to go into and decide the question whether the 
Bhadui and Rabi crops were grown on the lands of the defend- 
ants in the year in suit. and then if they were grown to give the 
plaintiffs a decree for their share of the Bhowli rent for such 
crops. The result therefore is that the judgment and decree of 
the lower appellate Court are set aside and in lieu of the 
finding at which the District Judge has arrived that the plaintiff's 
claim for the Bhowli rent for the paddy be dismissed, it is 
ordered that the plaintifs be granted a decree for the value 
of 76 maunds 3 seers, of paddy at the rate given by the Munsiff. 

As regards the question whether the Bhadui and Rabi crops 
were grown on the defendants’ lands, I direct that the case be 
sent back to the lower appellate Court in order that, that Court 
may go into the question and into evidence in order to determine 
whether the plaintiffs are entitled to shares of such crops and, 
if so, to what share. 

Costs will abide the result. 

Let the records be sent down to the lower Court without delay. 

Against this decision the above Letters Patent Appeal was 
preferred. 

Babus Umakah Mukerjee, Kuiwant Sahay, and Raghunath 
Singh for the Appellants. 

Babu Lachms Narain Singh for the Respondent. 


The judgment of the Court was as follows : 


Jenkins C. J.—This appeal arises out of a suit brought 
for arrears of rent payable in part in cash and in part in produce. 
We are now only concerned with so much of the rent as is 
payable in the form of paddy, and, the objection taken on the 
part of the appellants before us is that they are entitled to have 
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“it determined in this suit whether this paddy rent is to be taken 
by appraisement or division and that whichever it be, it should 
be determined in this suit what their rights are in respect 
of that rent. 

By way of answer to the appellants’ contention it is urged 
that the matter is concluded by the proceedings before the 
Sub-Divisional Officer of Nowada, dated the 18th of April 1905 
to the 17th of May in the same year. These proceedings, it is 
contended, bring the matter within sections 69 and 7o of the 
Bengal Tenancy Act. But to make good that contention it 
must be sbown that as reqyired by section 70 sub-section (5), the 
Collector passed an order entitled to finality and enforceable as a 
decree. It is conceded before us that there is no order which in 
the proceedings before the Sub-Divisional Officer can be treated 
as enforceable as a decree. The result is that, apart from the 
decree that was passed by Mr. Justice Brett, the landlords were 
left-without any adjudication either of the Court or of the 
Sub-Divisional Officer entitling them to any part of the rent. 
Mr. Justice Brett has passed a decree in their favour, but with that 
the appellants before us are dissatisfied and it is not seriously 
contended before us that it is a decree which can be supported, 
unless the plaintiffs are prepared to accept it as sufficient. This 
they are not disposed to do, and we therefore hold that this 
appeal must be allowed. 

The decree that we passisthat we set aside the decree of 
the lower Appellate Court and remand the case in order that it 
may be determined whether the rent, so faras the paddy is 
concerned, isto be taken by appraisement or division of the 
produce, and it must further be determined what remedy the 
plaintiffs are entitled to in respect of their rent. That part of 
Mr. Justice Brett's decree which relates to the Bhadoi and Rabi 
crops will stand. 

The plaintiffs will get their costs of the appeal to, this 
Division Bench. 

Decree modified. 
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Before Sir Lawrence S enkins, Kt, R. C. I. BE Chief. Fustice and. 
Mr. Yustsce Mookerjee. 
BABU LAL SHEIKH 
v. 
PURNA CHANDRA BABU AND OTHERS.” 


Bengal Tenancy Act (VIII of 1885), See. 161— Ghatwali lands— Oooupancy 
rigM— Non-ocoupauoy rig M—Trespasser, tonant under. 

The restriction on the growth of occupancy or non-ocoupenocy rights in 
ghatwall lands is for the benefit of the ghatwal When therefore the semin- 
dar unlawfully disposseemes the ghatwal and settles the Jand with a rafyat, the 
latter acquires non-occupancy and occupancy gights against his landlord. The 
xemtndar’s position is not improved if upon resumption of the ghatwall lands 
by Government, they are subsequently settled with them. 

Appeal by the Plaintiff. 


Suit for possession. 


This appeal first came on for hearing before Doss J., who 
delivered the following judgment :— 


Doss J.— Ihe suit out of which this appeal arises was 
brought by the plaintiff to recover possession of 20 bighas odd 
of land on the strength of a mokurrari potta, dated the r6th 
Assar 1309, that is, the 30th June 1902, obtained by him from 
defendant No. 2. 

' ^ The lands in suit originally formed part of certain ghatwali 
lands. About 20 years before this suit, Raja Chhatra Narain tbe 
zemindar of Pergannah Syamsunderpore (within which these 
lands are situated), and who is also the predecessor-in-title of 
defendant No. 2 dispossessed the then ghatwal from these lands, 
ànd settled them with defendant No. 3 (the mother of defendant 
No. 1.) The defendant No. 3, according to the findings of both 
the Courts below, has ever since, f. e. for nearly 20 years, been in 
possession of the lands paying rent at first to Raja Chhatra 
Narain and subsequently to defendant No. 2. 

~ In or about the year 1902 (the precise date is immaterial) 
the gbatwali lands were resumed by Government; and they were 
settled with .defendant No. 2 who thereupon, granted to the 
plaintiff the mokarari potta under which he now claims. 

The first Court held that the plaintiff was entitled to obtain 
possessiou by ejecting the defendants Nos. 1 and 3. On appeal by 

* Appeal No. 61 of 1908, under section 15 of the Letters Patent agatnst the 
deamlon of Does J., dated the 27th May 1908, in Appeal from Appellate Decree 
No. 1077 of 1908, against the decree of Babu Durga Charan Ben, Subardinate 


Judge, Bankura, dated the 16th March 1008, modifying that of Babu Smsh 
Ohandra Ohowdhuii Muns!ff, Khatra, dated the 11th March 1905, 


t 
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‘the latter, the learned Subordinate Judge has reversed that judg- 
ment, and has.dismissed the plaintiff's suit. The plaintiff has pre- 
ferred this second appeal, and it has been contended on his behalf (1) 
that as the lands were ghatwali, defendant No. 3 could not 
acquire any occupancy or non-occupancy right in them, even 
though she held, not under the ghatwal, but under a trespasser 
and (2) that the effect of the resumption of the ghatwali land 
by Government and settlement thereof with defendant No. 2 
was to confer on him a new and independent title in respect of 
them, and that he was entitled upon such settlement with him 
to obtain khas possession oS the lands freed from the rights, if 
any, of the raiyats on the lands, and that therefore the plaintiff, 
who derives title from him is similarly entitled to obtain posses- 
sion by ejecting the raiyats. 

-~ In support of the first contention, reliance has been placed 
on Upendra Nath Hasra v. Ramnath Chowdhry (1) and Mokesk 
Majhi v. Pran Krishna Mandal (a). 

I do not think these cases touch the point which arises in 
the present case. In both of them the suits were between 
the ghatwal and the cultivating ryot, in the one, the ghatwal 
insisting upon his right to have possession of the land freed 
from the rights, if any, of the ryots settled on the land by 
the preceding ghatwal, and in the other, the ryot insisting upon 
his right to recover possession, as against the ghatwal on the 
ground that he had acquired an occupancy right therein. In the 
present case, the defendant No. 3 had obtained settlement of the 
land not from the ghatwal, but from a person who had been 
holding adversely to the ghatwal. Ifthe ghatwali lands had not 
been resumed by Government and the ghatwal had regained 
possession of them from the trespasser he could, according to 
these cases, have successfully claimed to get khas possession 
freed from the rights, if any, of defendant No. 3. But the 
present suit is not by the ghatwal nor is it against the gbatwal. 

The main reason for which it has been held in those cases 
that ryots cannot acquire any occupancy or non-occupancy 
rights in lands held under ghatwali tenure, is that such rights, if 
permitted, would have the effect of permanently intercepting 
" very substantial portion of the usufruct of the land, the enjoy- 
ment of the whole of which, however, is by the very constitution 
of the tenure deemed essential for the subsistence of the holder 
of the office and for the efficient discharge of the duties incident 


41) (1800) l, L, R. 38 Oal, 680, 13; (1004) LO. L, J, 188 
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thereto." It is quite clear therefore that the restriction on the 
growth of occupancy or non-occupancy rights in ghatwali land 
is for the benefit solely of the ghatwal. This reason ceases to 
be applicable when the land ceases to be held by the ghatwal. 
I am therefore of opinion that defendant No. 3, acquired a right 
of occupancy under defendant No. 2, before the land was resumed 
by Government. 

As regards the second contention, it is, I think, unnecessary 
to discuss in this case, whether if after resumption the land had 
been settled with any person other than the trespasser under 
whom occupancy rights had been , acquired by the ryot, such 
third person would have been entitled to bbtain possession of the 
land freed from such rights. In this case the settlement of the 
ghatwali land had been made with the trespasser himself, and it 
would, in my opinion, be inequitable to hold that he can, merely 
by reason of the fact that he has entered into an engagement 
with Government to pay revenue for it (for that in truth is the 
real effect of the settlement) derogate from his own act and get 
rid of rights which the law, during the period of his tortious 
possession, had annexed to his act. The case of Jadab Ak v. 
Rakibuddin Mallick (1) upon which reliance has been placed by 
the learned vakil for the appellant differs from the present case 
in this most material circumstances that there the zemindar, 
who under the law was entitled to have an eight anna share of 
the choukidari chakran land, transferred to him but which 
through mistake on the part of the Collector had not been so 
done (it having been transferred to his co-sharer), had not, by 
any act on his part as in this case, subjected the same to any 
statutory right in favour of the ryat, but had merely sought to 
get rid of rights, if any, which had grown under his co-sharer l 
in çonsequence of a settlement by him after he had obtained the 
transfer. 

For these reasons, I am of opinion that the plaintiff's suit 
should fail and that this appeal should be dismissed with costs. 

Against this decision, the plaintiff preferred the above 
appeal under section 15 of the Letters Patent. 

Babu Foy Gopal Ghosh for the Appellant. 

Babus Satis Chandra Ghosh and Mohtni Mohan Chatteryes 
for the Respondents. 

The judgment of the Court was delivered by 


Jenkins C, J.—This is a suit to recover possession of lands; 
(1) (1905) 10. L, J. 808, 
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- and, the principal point urged before us on behalf of the plaintiff 


M 


appellant is that section 181 of the Bengal Tenancy Act applies, 
and, asa consequence, an occupancy right could not be acquired 
as against him. It is unnecessary for us, in the circumstances of 
this case, to erpress any opinion as to whether or not an 
occupancy right can be acquired inland held under ghatwali 
tenure, and we refrain from expressing any opinion on that point. 
It is clear that the plaintiff's title is now not as a person entitled 
toa ghatwali tenure but by virtue of a settlement under the 
zemindar, defendant No. a. It is conceded that as against 
defendant No. 2 an occupanpy right could be obtained and the 
plaintiff cannot be in any better position. 

The result is that we dismiss this appeal with costs and 
confirm the decree of the Subordinate Judge. 


Appeal dismissed. 





Before Sir Lawrence Jenkins, Kt, R. C. IJ. B., Chief Pustice 
and Mr. Fustice Mookerjee. 


AMAN ALI 
v 


MIR HOSSAIN. * 


Axetion- purckasar— Estoppsi—5ala oertiKcata, 

A purchaser at an execution s&loof & holding who proves that in the sale- 
certificate granted to him, the annual rent is desartbed as Hs 8, does not thereby 
establish the plea of estoppel that the landlord is not entitled to realise rent 
ata higher rate. To establish the estoppel it is necessary to prove a statement 
anterior to his purchase whioh may have infinenoed his conduct 

Appeal by the Plaintiff. 
Suit for rent. . 
The facts are set out in the judgment of 


Doss J.—This appeal arises -out of a suit by the plaintiff 
to recover arrears of rent for the years 1264 to 1267 MULES, 
on the basis of a maurasi mokararee kabulyat dated the 2sth of 
Assar 1256 muggee. The kabulyat shows that the rent payable in 
respect of the holding is Rs 10-8 annas. In execution of a decree 
for rent obtained by the plaintiff against the former tenant the 
holding was sold and purchased by the defendant, and in the 

Appeal No. 78 of 1908 under section 15 of the Letters Patent, against the 
judgment of Does J, dated the 8th June 1908 in qiias Appellate decree 


No 408 of 1907, against the decree of Babn Jugal ore Dey, Subordinate 
ne Ohittagong, modifying that of Babu Ohandra Bhusan Banerjee, Munsiff, 
ya 
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sale-certificate the rent payable’ in respect of the holding is: 


stated to be Rs. 8. 

The defendant objected that the plaintiff was netah ên by 
the statement of rent in the sale-certificate from demanding a 
higher rent than Rs. 8 per annum. 

The Munsiff held that as the decree stated that the rent was 
payable at the rate of Rs. 10-8 annas, and as there was nothing 
to show that the plaintiff decree-holder had made any represen- 
tation that the annual rental was Rs. 8,the plaintiff was not 
estopped from claiming rent at the rate specified inthe kabulyat. 
He accordingly gave the plaintiff a ddcree for the rent claimed. 

On appeal by the defendant, the learned Subordinate J udge 
has reversed that judgment and has held that the statement of 
annual rental in the sale certificate raises a conclusive presump- 
tion that the annual rental of the holding was Rs. 8, and further 
that as the onus was upon the plaintiff to show that the annual 
rentalstated in the sale-proclamation was something different 
from that stated in the sale-certificate, the plaintiff was bound 
by the statement of the annual rental in the sale-certificate and 
that he was therefore not entitled to claim rent at the rate 
mentioned in the kabulyat. For these reasons the learned 
Subordinate Judge gave a decree to the plaintiff for rent at the 
rate specified in the sale-certificate, 

The plaintiff has appealed to this Court : and, it has been 
contended on his behalf that the learned Subordinate Judge is 
in error in applying the doctrine of estoppel to the present case 
inasmuch as he had not found sufficient facts for the application 
of that doctrine, Ithink the learned Subordinate Judge is not 
right in holding that the sale-certificate raised a conclusive 
presumption that the annual rental of the holding is as is stated 
therein, The defendant as purchaser of the holding is bound 
by the incidents of the tenancy created by the kabulyat, and is 
therefore bound to pay rent at the rate mentioned therein. He 
alleges that he is not bound to pay the rent fixed by the 
kabulyat because by reason of some representation which the 
plaintiff has made and in consequence of which representation 
he, the defendant, has altered his conduct, the plaintiff is 
precluded from showing that the annual rental of the holding is 
different from that stated in the sale-certificate. That being so, 
it is perfectly clear that unless and until the defendant is able 
to make out his special allegations he is bound by the incidents 
of the holding. The burden of proof must be upon him to 
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- prove these special allegatioms. It is perfectly clear that no 
estoppel can be founded upon the statement in the sale- 
certificate, because the defendant has not altered his conduct by 
reason of any statement in the sale-certificate. The defendant 
altered his conduct when he purchased the holding at the 
auction sale. The real question then is, was there any represen- 
tation by the plaintiff at or before the sale which induced the 
defendant to purchase the holding in the donajide belief that the 
annual rental was Rs. 8 and not Rs 10-8 annas. Such a repre- 
sentation, if it was made in the sale proclamation would presum- 
ably influence the conducg of the intending purchasers, provided 
such intending purchasers had no previous knowledge that the 
representation was not true. It was, therefore, the duty of the 
defendant to produce the sale proclamation, and to show by 
reference to it that the anuual rental of the holding stated 
therein is Rs. 8. The sale proclamation has not been filed in 
this case by either party. 

Then it has been argued that the statement in the sale- 
certificate may be used as presumptive evidence of the fact that 
the sale proclamation also contained a similar statement. I do 
notthink that any such presumption cau be drawn from any 
such statement in the sale certificate. Regard being had to the 
purpose for which a sale certificate is granted, it would be over- 
straining the sale certificate to draw such a presumption from 
any statement as to the rental of the holding covered by it. For 
these reasons, I think the case must go back to the lower Court 
for a finding upon the points I have indicated, after calling for 
the execution record which contains the proclamation of sale 
referred to in the judgment of the Court below. If the Court 
below finds that the annual rental is stated in the sale proclama- 
tion to be Rs. 8, and if taken with the other evidence on the 
record it finds that the defendant was induced by this statement 
in the sale proclamation to believe that the annual rental of the 
holding was Rs.8 and not Rs. 10-8 annas, then it will give the 
plaintiff a decree at the rate of Rs. 8 only, otherwise the 
plaintiff will be entitled to a decree at the rate of Rs. 10-8 annas, 
Costs will abide the result. 

Against this judgment the above appeal was preferred 
under section 15 of the Letters Patent. 

Moulvi Serajul Islam for the Appellant. 

Babu Kumar Sankar Roy (for Monwi Nuruddin Ahmea) 


for the Respondent. 
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The following judgment was delivered by 


Jenkins C. J.—This appeal arises out of a suit to recover 
rentat the yearly rate of Rs. 10-8 annas. The defendant objected 
that no more than Rs, 8 could be recovered, and based his objec- 
tion on the plea of estoppel. His case is that he bought the 
property at an auction-sale, and in the sale certificate, the rent 
was described not as Rs. 10-8 annas butas Rs. 8 a year. In support 
of this plea of estoppel the evidence adduced has been, as far as we 
can see, this certificate and nothing else. Manifestly, the certifi- 
cate which wassubsequent to the sale could not have influenced the 
conduct of the defendant, or induced hith to buy under a misappre- 
hension, as to the rental and, we agree with what the learned 
Judge, Mr. Justice Lalmohan Doss has said on this point, but 
we are unable to affirm his order of remand, because it is too 
late now to adduce evidence on this point. The defendant 
was not taken by surprise, for this was a point raised by him in 
his written statement, and if he failed to adduce proper evidence 
for the purpose of supporting his plea, it would be wrong now 
in second appeal to send back the case in order that he might 
adduce evidence on this point. In our opinion, the proper 
decree to pass is that this appeal must be allowed and the decree 
of the Munsiff restored with costs throughout. 

B. M, Appeal decreed. 


Before Sir Lawrence Fenkins, Kt, K. C. T. E., Chief Fustice. 
and Mr. Fustece Mookeryee. n 
ü ` ; UDOY CHANDRA DAS _ 
l T; | v. ; Ui. 
“HARI DAS BAIRAGI*. | . 
Bengal Tonancy Ao (VIII of 1886), Sec. 89— Ocowpamoy right, dewisability 
^o Qf—Non-cowpaaey right, heruability of— Occupancy right, severable or 
n3 —OMid-bearing, possibility of. . E 
A Hindu died leaving two daughters one of whom had sons and the other 
daughters only. During the lifetime of the sonlem daughter, the grandsons 
sued to recover poesossion from a devisees of the owner on the ground that they 


were entitled to the estate as the sister of their mother was pest child-bearing 
and was disqualified from inheriting, 


a dees No. BO of 1908, under section 15 of the Letters Patent, st 
the decision of Mr. Justice Does, dated the 19th June 1908 in ap from 
CDS Decree No, 663 of 1907, against the decree of A. H. Cumming, Special 
Judge, Tipperah, dated the Brd January 1907, affirming that of Babu Ramesh 
Chandra Dutt, Settlement Officer, T;pperah, dated the 28th May 1906. 
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Hold, that the suit must be disufissed, as it could not be affirmed that the CIVIL. 
sonless daughter whose husband was alive was not putra senbhabite (that is a 
could not posal bly bear a son). Dind 


. Quare, whether a non-oocupancy right is heritable or not and whether an Udoy Obandra Das 

occupancy right is severable or not except to the extent and in the manner 

indicated in section #2 of the Bengal Tenancy Act. nota 3 ih 
Per Doss J. (Jewhims O. J. and Alooharjee J. hot expressing any opinion) 

when an oocupancy right is devised by will, the heirs of the testator are bound 

thereby. 


Appeal by the Plaintiff. 
Suit for possession. 


. æ 


The facts appeay suKiciently from the judgment of Mr. 
Justice Doss which is reported in 8 C. L. J. 261. 

Against this decision the plaintiff appealed under the 
Letters Patent. 

Babu Gobind Chandra Dey Roy for the Appellant. 

Babu Shib Chandra Palit for the Respondent, 


The judgment of the Court was delivered by 
Jenkins 0, J.—The plaintiffs, one of whom is the appellant 


before us from the judgment of Mr. Justice Doss in second 
appeal, brought this suit to recover possession of a piece of land 
which they alleged belonged to their maternal grandfather 
Ramdas Bairagi. The claim was contested, by the defendants 
who pleaded frst that the plaintiffs were not the heirs of 
Ramdas Bairagi, and secondly that even if they were the heirs, 
they, the defendants, had a better title by virtue of a devise to 
them of the property:in dispute. The interest of Ramdas 
Bairagi in this property was that of a raiyat who had an occu- 
pancy right, and an argument of considerable interest has been 
addressed to us both on behalf of the appellant and the respon- 
dent, as to whether an interest of that kind could be bequeathed. 
Had it been necessary for us to determine that point, then we 
should have had to refer to a Full Bench two points. The first 
point: would have been whether a holding in respect of which 
there was a non-occupancy right, was heritable or not. The 
state of the authorities on that point cannot be regarded as 
satisfactory ; for while on the one hand there is-the decision of a 
Division Bench of this Court im Karim  Chot»hidar v. Sundar 
- Bewa, (1) to the effect that it is not heritable, on the other hand 
“in Lakhan Narain Das v. Sa: Nath Panday, (2) the point 
; though apparently referred was left undecided inasmuch as two 
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members of the Full Bench were of opinion that the holding. 
was heritable, one was of opinion that it was not, and two other 
members did not express any opinion except so far as the Bengal 
Tenancy Act was concerned. The second point would have been 
whether an occupancy right may be severed from the tenancy 
right or whether as decided in Grrtsk Chandra Chowdhury v. 
Kedar Chandra Roy, (1) such separation is under no circumstances 
possible except to the extent and in the manner indicated in 
section 22 of the Bengal Tenancy Act. 

But while we should have been glad to refer these two points 
to a Full Bench, it would not begright for us to do so in the 
circumstances of this case, because there if another and in our 
opinion a complete answer to the claim of the plaintiffs, and 
that is that the title by heirship is not made out. The first 
Court appears to have thought that the contention of the 
defendants that there was a superior heir could not succeed 
because, the plaintiff's only rival was a daughter wbo, in the 
opinion of thelearned Munsiff had no prospect of getting a son. 
This point was not touched by thelower appellate Court. We 
in second appeal under the extended power given to this Court 
-are entitled to deal with this matter, and, on the facts found, we 
are clear that the conclusion of the learned Munsiff is one that 
cannot be supported. In fact itis apparent from his judgment 
that he did not attribute much importance to this conclusion as 
there was another ground on which his judgment was based. 
We think that the plea advanced by the defendants that the 
plaintiffs are not the heirs is established, and on that ground we 

‘think that the conclusion of Mr. Justice Doss is correct. 
We, therefore, dismiss this appeal with costs. o 
Appeal dismissed. 
(I) (1899) 40, W, N. 569. 


Before Str Lawrence Jenkins, Kt, K. C. I.E, Chief Fustice 
and Mr. Fustice Mookerjee. 
BARODA CHARAN DUTT 


v. 


HEMLATA DASI AND OTHERS. | 
Occupancy holding — Transfer — Ao00ptanoe of rent — Heoognition. 
An oocupancy ralyat executed a usufructuary mortgage of his holding 
"*^ Ap “No. 85 of 1908, under seotion 15 of the Letter Patent against Es 


decigion.of Mr, Justice Doss, dated 80th July 1908, in i Un pen 
decree No. 980 of 1907 “against the decree of Babu Me 

Subordinate Judge 34-Pergunnas re that of Babu PEAN rag Prosad De 
Munsiff, bur, dated the 6th September 1904. 
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. and placed the mortgagee in possession, The landlord reoeived rent and 
granted receipt to him in which it was stated that it had been paid “ through 
A, the mortgagee.” 

Held ; that this amounted to recognition of the transfer and the landlord 
was precluded from suing to eject the mortgagee as trespasser. 


Appeal by the Defendant. 
Suit for recovery of possession of a non-transferable ocou- 
panoy holding. 


The facts appear sufficiently from the judgment of 
Mr. Justice Doss, which is as follows :— 


Doss J,— This appeal 4rises out of an action by the landlords 
to recover possession of a non-transferable occupancy holding. 
The plaintiff respondent seeks to recover possession on the 
ground that the raiyat has executed a usufructuary mortgage 
of his holding, has placed him in possession and is himself no 
longer in possession ofthe same. It has been found by both 
the Courts below that the raiyat did execute (a usufructuary 
mortgage in favour of tbe defendant No. 3and that the original 
raiyat is no longer in possession. Upon these findings, the lower 
appellate Court has given the plaintiff a decree for khas pos- 
session. The plaintiff isa purchaser of certain specific lands 
corresponding to a 13 anna share which belonged to his vendor 
and is also a descendant of the same family. .These lands being 
debuttar lands, the duty of the sAeba:z, that is, the duty of 
maintaining the worship of the idol to whom the lands are 
dedicated was also transferred to him. The defendant No. 3, 
alone has appealed, and it has been contended on his behalf 
that the transfer of the debuttar lands to the plaintiff was invalid 
according to law and that therefore, the plaintiff is not entitled 
to maintain the suit. The point, however, is concluded by 
authority (see the case of Khetter Chunder Ghose v. Hari Das 
Bandopadhya (1). The £obala distinctly recites that the transfer 
was made for the purpose of carrying on the worship of the idol. 
The first contention, therefore, must fail. 

It bas next been contended that the rent receipts granted 
on behalf of the plaintiff to the former raiyat show that the 
possession of defendant No. 3 as mortgagee of the holding has 
been recognised. In all the receipts the tenant to whom they 
are granted is the original tenant Nobin Chunder Halder. No 
doubt, in the receipt for the year 1307, the name of defendant 
No. 3 described as mortgagee also appears as the person through 


(1) (1890) I. L. B. 17 Oalo. 557. 
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whom rent is received, but in the later receipts for the years 1308; - 
1309 and 1310, the name of defendant No. 3 appears merely as 
the person through whom the rent is received. Therefore, 
according to the decisions in the cases of Rasamoy Purkatt v, 
Srinath Moyra (1), and Moharaja Radha Kishore Manikya Bahadur 
v. Sreemutty Ananda Pria (2), these receipts do not amount to 
a recognition by the landlord of defendant No. 3 either as tenant 
or as mortgagee. Even, assuming that the rent receipt for thé 
year 1307 taken by itself might amount to a recognition by the 
landlord of the possession of defendant No. 3 as mortgagee, it 
does not amount to a recognition by hàm of his status as a ralyat 
of the holding, and it is only the recognition of such a status as 
that which would preclude the landlord from seeking to recover 
khas possession of the land. The mere creation of a mortgage 
by a raiyat in respect of a non-transferable occupancy holding 
would not entitle a landlord to recover khas possession, because, 
in such a case, there is no transfer of possession. It is when the 
landlord transfers the possession of the holding to a usufructu- 
ary mortgagee and ceases to hold possession that the landlord 
becomes entitled to recover kbas possession. See Krishna 
Chandra Dutta Chowdhury v. Miran Bajanta (3), and Bidhumukhi 
Dast v. Durga Charan Bose (4). It has been argued that in this 
case there is no finding that the original raiyat has abandoned 
the holding, but it is perfectly clear that he has transferred 
possession of the land to the usufructuary mortgagee for several 
years past and during this period he has had no connection with 
the land. There is another important tircumstance in this case 
and it is this: The defendant No. 1, who was the former raiyat, 

has not appealed against the decree of the Court below awarding 
khas possession to the plaintiff. That decree, therefore, stands 
good as against him. The defendant No. 3 who, as I have said, 
holds under a usufructuary mortgage from him, can resist the. 
suit of the plaintiff to recover khas possession by setting up the 
right of the tenant, and it is the tenant alone who, if he establishes 
his right to the holding and shows valid grounds for continuing 
in possession thereof, can defeat the suit of the landlord. But, 
if he is satisfied with the decree for eviction passed against him, 
it seems to me very doubtful whether any person, who claims 
through him a right to the holding which by law is not. 

(1) (1000) 70. W N. 183. (2) (1008) 8 O. W. N. 236. 


(3) (1903) 8 O. L, J 222: 10 0 W.N. 1 
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. transferable, cari successfully yesist the suit of the landlord to 
recover possession. 

For these reasons, I am of opinion that the appeal must fail. 
It is accordingly dismissed with costs. 

Against this decision this Letters Patent appeal was 
preferred. 

Babus Zara Kishore Chowdhury and Nagendra Nath Mitter 
for the Appellants. 

Babus Girja Prasanna Roy Chowdhnry and Atul Kiishna 
Roy for the Respondents. 


The judgment of thejCourt was as follows: 


Jenkins C. J.—The plaintiff in this case has obtained a 
decree for khas possession on the ground that defendant No. 1, 
a tenant with an occupancy right, executed in favour of defen- 
dant No. 3a usufructuary mortgage with possession and thereby 
rendered fhe holding liable to be recovered at the suit of the 
landlord. The answer to the plaintiffs claim is that in 1308 the 
mortgage was recognised as is shown by the written receipt of 
money on account of rent, wherein the payment of rent 1s 
expressed to be “through Baroda Churn Dutt, the mortgagee.” 
After this recognition it is clear that the plaintiff cannot succeed 
on the ground on which he based his claim. We must, therefore, 
reverse the judgment under appeal and that of the lower appel- 
late Court, and restore the decree of the Munsiff with costs 
throughout. 


Appeal allowed. 


Before Str Lawrence Fenkins, Kt., K. C. I. E., Chief Fustice and 
Mr. Fustice Mookeryee. 


GOPAL CHANDRA DAS 
U 


CHAIRMAN OF THE SANTIPUR MUNICIPALITY.* 


Bonga Ahminpal Act (III of 1884), Sections 208, $38— Kmorosokmeni, 
ramotal of — Swit, soops of. 


When & Municipality took proceedings for the removal of an alleged 
erroloachment under section 203 of the Bengal Municipal Aot and the plnintiff 


* Appeal No 60 of 1908, under section 15 of the Letters Patent against 
the decision of Mr. Justice Brett, dated the 19th May 1908, in Appeal from 
Appellate Decree No, 250 of 1007 against the decree of Babu Bhagabati Charan 
Mitra, Subordinate Judge, Nadia, dated the 5th Deoember 1906, revermng 
that of Babu Jagat Narayan Sirkar,  Mungífi, Ranaghat, dated the lith 
May 1906. 
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sued for a permanent Injunction to restrain the Municipality And proves that 


the obstruction has existed for at least 50 years, he is entitled toa dooree.. ` 


His suit cannot be dismissed on the ground that the Muntoipality might 


~ posslbly have proceeded under section 383. 


Appeal by the Plaintiff. 

Suit for permanent injunction against a Municipality. 

The facts of the case are sufficiently set out in the judgment 
of Brett J, which is as follows: 

In support of this appeal it has been argued that the lower 
appellate Court erred in law in directing a remand of the suit 
tothe Court of first instance for the purpose of ascertaining 
what amount was due to the plaintiff for compensation for the 
removal of the platform which the defendant, the Chairman of 
the Santipore Municipality, alleged to be an encroachment upon 
the public road known as the Nutan Bazar Road, 

It has been contended that the Municipality never took 
that defence before the Court of first.instance, and that the 
Subordinate Judge, when he held that the Municipality was not 
authorised under section 202 of the Bengal Municipal Act to 
order a demolition of the platform, erred in directing a remand 
for the purpose of determining whether the Municipality had a 
right to act under the provisions of section 233 of the Act. 
Before the Municipality would be entitled to a decision on that 
point they would have to establish, frsf, that part VI of the Act 
had been extended to the Santipore Municipality, and secondly, 
that the Municipality at a meeting had determined that the 
encroachment should be removed. The Chairman or the Vice- 
Chairman had no right of action in the matter unless the com- 
mittee at a meeting had resolved that the encroachment should 
be removed. 

The defendant Municipality in the cross objections which 
have been filed has also demurred to the remand on the ground 
that in the suit the plaintiff did not ask for compensation. 

In my opinion the case was not one in which a remand 
should have been ordered for the purpose of determining what 
compensation the plaintiff would be entitled to under the pro- 
visions of section 233 of the Act. The only question raised 
in the suit was whether the Municipality, which had proceeded 
in accordance with the provisions of section 202 of the Act, 
was entitled to have the encroachment removed, or whether 
the plaintiff was entitled to the declaration which he sought, 
namely, that the Municipality on the proceedings before them 
were not entitled to demolish the platform. 
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The Court of first instance found that the plaintiff was 
entitled to the declaration sought for and issued à permanent 
injunction restraining the Municipality from demolishing the 
platform. 

The lower appellate Court was, in my opinion, right in holding 
that the plaintiff could not be granted a permanent injunction 
having regard to the provisions of section 233 of the Act under 
which the Municipality by taking the necessary formalities could 
order demolition of the platform after making reasonable 
compensation. 

It has further been contended on behalf of the appellant 
that the lower appellate Court ought to have confirmed the 
judgment and decree of the Court of first instance on the ground 
that the plaintiff had obtained a prescriptive right to the land 
on which the platform had been constructed by possession of over 
50 years, under the provisions of Article 146(a) of the Indian 
Limitation Act; and the remarks of Mr. Justice Bhashyam 
Ayyangar in the case of S. Sundaram Ayyar v. The Municipal 
Council of Madura and the Secretary of State for India in 
Council (1) are relied upon-(see pages 650 and 651). In that 
case however it is clear from the judgment of the other learned 
Judge, Mr. Justice Benson, that the point did not arise for 
decision, on the findings of the lower appellate Court, as that 
Court held that the Municipality had all along been in possession. 

On the other hand it has been argued on behalf of the 
defendant that both Courts have found that the platform was an 
encroachment on the public highway and that as such it 
amounted to a public nuisance. An encroachment in itself is of 
the nature of a continuing nuisance as to which the cause of 
action is renewed de ate 11 diem [see section 23 of the Indian 
Limitation Act and the remarks of their Lordships of the Privy 
Council in the case of Rajrup Koer v, Abul Hossein (2).] 

Further, as the encroachment is a public nuisance, the right 
of the public through the Municipality to have it removed would 
not be barred by limitation and the fact that it covered only a 
asmall portion of the highway would have no effect as the 
public are entitled to have-the whole width of the road kept 
free for passing and re-passing [see the case of Queen Empress v. 
Virappa Chetti (3).] 

In my opinion this argument advanced on behalf of the 


(1) (1901) I L, B 95 Mad 625. (2) (1880) I. L. B 6 Oslo 891. 
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defendant is sound. On the evidence both the lower Courts . 
have found that the platform was an encroachment on the 
public road and it follows in my opinion that the encroachment 
being in the nature of a continuing nuisance the right of the 
Municipality to remove it cannot be held to have been barred 
under the provisions of Article r46(a) of the Limitation Act. 
In this case moreover, the fact that the plaintiff allowed the 
defendant Municipality to remove the platform and to construct 
a Municipal drain underneath it, amounts, in my opinion, to 
an admission on the part of the plaintiff, of the right of the 
Municipality to run their drain through the land on which the 
platform stood as forming part of the public road. 

The suit of the plaintiff therefore fails and is dismissed with : 
Costs. As the appeal fails, except as regards the order of remand, 
it is dismissed with costs, and the cross appeal is decreed with 
costs. The judgment and decree of the lower appellate Court 
are set aside and the defendant will get his costs in that Court 
as well as in this Court. 

Against this decision the plaintiff preferred the above appeal 
under section 15 of the Letters Patent. 

Babu Baranashibashr Mukerjee for the Appellant. 

Babus Nilmadhab Bose and Sarat Chandra Khan for the 
Respondent. 

The following judgment was delivered by 

Jenkins C. J.—The plaintiff has a house within the limits 
of the Municipal town of Santipore which abuts on one of the 
public roads. In front of that house there is a platform which 
it is said rests on the site of a part of that road, and on that 
theory the Municipality purporting to act under section 202 of 
the Bengal Municipal Act took action for the removal of this 
platform. Thereupon the plaintiff commenced this suit fora 
permanent injunction. He succeeded before the Munsiff. The 
Subordinate Judge did not agree with the Munsiff, and princi- 
pally relying on section 233 of the Act as being the section by 
which the rights of the parties had to be determined, he varied 
the Munsiff's decree. There was an appeal to this Court which 
came in the first instance before Mr. Justice Brett, together with 
a cross appeal, with the result that that learned Judge dismissed 
the suit. Now the plaintiff appeals to us under the Letters 
Patent. 

In our opinion tbe judgment of Mr. Justice Brett cannot 
be supported. The Municipality purported to proceed under 
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. section 202 of the Act and under that section alone. But it is Orv 
clear beyond all question that that section cannot apply, for it bas 1909. 
been held asa fact that the platform has been in existence for Gopal Chandra Des 
at least fifty years, and that circumstance takes the case outside v. 

, i à Ohairman of the 
the scope of section 202. It is equally clear that as things at Santipur 
present stand it is not shown that section 233 can have any en pan 
application ; for, in the first place, it does not appear that the Joakims, CJ. 
procedure laid down in section 233 has been observed and next mm 
it is provided by section 220 that no provision in that part of the 
Act which contains section 233, shall apply to any Municipality, 
unless and until it has been expressly extended thereto by the 
Local Government in fhe manner provided by the next succeeding 
section. There is nothing on the record to show that there has 
been this extension, and we can only act on what appears on 
the record. It is therefore manifest that section 233 does not 
come into question in this suit. In these circumstances it 
necessarily follows that Municipality have not in this suit shown 
that they have any right to remove the platform of the plaintiff, 
and we must therefore give the plaintiff the relief to which he 
is entitled. But we must safeguard this relief in such a way as 
not to interfere with any possible right the Municipality may 
otherwise have. As we have already pointed out, we are only 
concerned with the action of the Municipality under section 202, 
and, the decree we therefore pass isthat the Municipality be 
restrained from removing the platform in front of the plaintiff's 
house under section 202 of Bengal Municipal Áct or otherwise 
taking action under that section. 

It only remains now to deal with the question of costs, Each 
party has at times got more than or less than was right. And 
we think the justice of the case will be met if we give the plain- 
tiff half his costs throughout. 


Appeal allowed. 
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Before Sir Lawrence Fenkins, Rt, K. C. I. E, Chief Fustice and - 
Mr. ¥ustice Mookerjee. 


HOSSEIN MAHOMED 


OIYIL, 
1009 ^ 
E. e FAKIR MAHOMED.* 
vane In Possession, amt for—Jomt landlords— Heoog nition by oc-sharor landiordi— 
Kjai moni Suit, frame of. 


When some of several joint landlords have assented to a transfer of a non- 
transferable holding or subsequently recognised the transferee, they are not 
entitled to dispute the title of the purchaser or to ejeot him The other oo- 
sharers are entitled to eject the purchaser frometherr shares only and to reoover 
joint poeeesmon, but if they sue to eject him frdm the entire holding on the 
footing that he is a trespasser, a decree for joint possession ought not to be made 
in their favour. 

Appeal by the Defendant purchaser. 


Suit for possession by vo-sharer landlords. 


The case first came on for hearing before Doss J., who 
delivered the following judgment in which the facts are suffi- 
ciently set out. 


Doss J.—This is an appeal in a suit to recover possession of 

an occupancy holding. The plaintiff was the owner of an eight 
pie share in the zemindari in which this holding is situated. The 
defendants Nos. 3 to 31 were owners of the remaining share. 
The defendant No. 2 was the’ former raiyat of the holding and 
the defendant No. risa purchaser from him. The defendant 
No. 2 transferred the holding to the defendant No. 1 in Baisak 
1308. Since then there has been a partition of the zemindari 
under which the holding in suit together with other lands has 
fallen exclusively to the share of the plaintiff. The plaintiff now 
sues to recover possession of the holding on the ground that the 
defendant No. 1 that is the transferee is a trespasser. The 
defendant No. 2 did not appear in this suit, nor did he file any 
written statement. The defendant No. 1 alone contested the 
suit and his defence was that the holding was transferable by 
custom or local usage, that he had therefore acquired a valid title 
under his purchase, and that some of tbe co-sharers of the 
plaintiff in the zemindari had recognised him as tenant, that 
therefore he could not be evicted at all orat any rate to the 
* Appeal No. 96 of 1908, under section 15 of the Letters Patent against the 
decision of Doss J, dated the 12th August 1908, in elder from ADDAN P 
Deoree No 14530f 1906, against the decree of Babù Radha Nath Ben, Subordi 


nate Judge, Outtack, dated the 8th May 1900, modifying that of Babu Hari 
Lal Mukerji, Munomff, dated the 27th June 1906, 
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extent of the share of the co-sharers of the plaintiff who had 
thus recognised his tenancy. 

The Munsiff found that the defendant had failed to prove 
that there was any custom or local usage of transferability of 
occupancy holding orthat the co-sharers of the plaintiff had 
recognised the tenancy. On these findings the Munsiff gave a 
decree to the plaintiff for khas possession of the holding. 

Against this decree the defendant No. 2 did pot prefer any 
appeal The defendant No. 1 alone appealed. The learned 
Subordinate Judge coricurred with the Munsiff in holding that 


the holding in question wag not transferable by custom or local . 


usage. He also held that te defendant No. 2 was in occupation 
of the homestead portion of the holding though as an under- 
ralyat of the defendant No. 1. The homestead portion is 
admittedly one-tenth of the entire bolding which consisted of 
nearly one-fifth of an acre. With regard to the effect of this 
occupation the learned Subordinate Judge expresses his opinion 
in these words: " The sale by him (that is the defendant No. 2) of 
theland to the defendant No. 1 deprived him of the occupancy 
right he had init. In a way he abandoned his original holding, 
and then become the defendant No. 1’s under-raiyat in respect of 
the portion of the land covering his homestead. "Thus I find his 
occupation of the land in part does not affect the claim of the 
plaintiff" He further found that some of the co-sharers of the 
plaintiff were attesting witnesses to the kobala by the defendant 
No. 2 to the defendant No. 1 and that their share was eight 
annas and five pies. Upon these findings the learned Subordinate 
Judge came to the conclusion that the plaintiff was entitled to 
the possession of 7 annas and 7 pies share. He accordingly 
modified the decree of the Munsiff by directing that the plaintiff 
should have joint possession with the defendant No. 1 with 
regard to the seven anna seven pie share of the holding. 

From this judgment the plaintiff has appealed and the 
defendant No. 1 has filed a cross objection against it. It has 
been contended on behalf of the appellant that assuming that 
the conduct of the co-sharers of the plaintiff in attesting the 
kobala amounted to a recognition by them of the tenancy of the 
transferee, that is the defendant No. 1, such recognition could 
have no legal effect, inasmuch as it was in contravention of the 
provisions of section 88 of the Bengal Tenancy Act. 

I think this contention is sound. The defendant No. 2 was 
the raiyat of the holding under all the co-sharer landlords, The 
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rvn. effect of a recognition of the tenancy of the transferee by some. 
1909. of the co-sharers would obviously be to sub-dividg the holding 
—— 


eis against the will of the other co-sharers. It is unnecessary to 
Hosen Mahomed cite any authority for this view. If it were necessary the 
Fakir Mahomed. observation of the learned Judges in the unreported case of 
Don, J. Kunja Behari Singh v. Keshuri Koer (1) may be referred to. 
-— If therefore the transferee the defendant No. 1 acquired no right 
to the holding under the transfer by virtue of any recognition 
by the co-sharers of the plaintiff, it follows that after partition 
when the entire holding fell exclusively to the share of the 
plaintiff, the defendant No. 1 could bave no right as against him. 
In this view it is unnecessary to notice the other contention of 
the learned vakil for the appellant that receipt of rent from the 
transferee by the agent of the defendant No. 31 who was one 
of the co-sharers of the plaintiff could not have the effect of a 
valid recognition binding upon the defendant No. 31. The case 
of Brojo Hurree Bunte y. Aka Golam Ali (2) has been cited in 
support of that contention. It may, however, be observed in 
passing that, that case amply supports his contention. That 
case has been followed in subsequent cases and has never been 
dissented from. 

With regard to the cross objection fled by the respondent 
the first point urged on his behalf is that it having been found 
that he is in occupation of the homestead land which forms part 
of the holding the plaintiff cannot obtain khas possession of the 
same. Now, in the first place as I have said the defendant No. 2 
never appeared in the suit nor did he prefer any appeal against 
the judgment of the Munsiff who gave the plaintiff a decree 
for khas possession of the entire holding. Although he has 
been made a party respondent to the appeal in this Court he has 
not chosen to appear. The right of the transferee, the defen- 
dant No. 1, is entirely dependent upon the existence of a 
subsisting right in the defendant No. 2 and if he does not contest 
the suit, but on the contrary submits to the decree for khas 
possession passed against him, it seems to me very doubtful 
whether the transferee alone can contest the decree made against 
the original raiyat. In the next place the homestead portion in 
occupation of the defendant No. 2 is, as I have said, a very 
insignificant portion of the holding the entirety of which con- : 
sists of one-fifth of an acre. Andthe defendant No. 2 though 

(1) Appeal from Appellate Decree No. 28 of 1807 (unreported.) 
(2) (1871) 16 W. B. 97. 
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in occupation of the homestead, does not acknowledge the plaintif 
as his landlord, nor does he express his willingness to pay rent 
to him. On the contrary he sets up a tenancy under defendant 
No. 1 who so far as the plaintiff is concerned is a trespasser. 
Reliance has been placed on the case of Dinanath Roy v. Krisna 
Bey Saka (1). In that case the original raiyats who were 
subsequently added as defendants in the suit pleaded that they 
were quite willing to recognise the plaintiff in that suit as their 
landlord and that they had not abandoned their holding, although 
they had sold it to the defendant No. 1 in that suit, and had 
taken a sub-lease from him. They pleaded further that they 
were quite willing to pay rent to the plaintiff. Moreover in 
that case this Court held that the plaintiffs were entitled to 


khas possession as against the transferees but were only entitled 


to receive rent from the original raiyats. 

In the case of Satladala Debt v. Sri Ram Bhattacharjya (2) 
the tenants continued to hold possession of the homestead land 
whereas in this case the tenants remained in possession of the 
homstead with the permission of the transferee and the cultur- 
able lands were all in the possession of the latter. The learned 
Judges held in that case that such occupation would not be 
sufficient to indicate that the defendant had not abandoned the 
holding or that they would be saved from the consequences of 
such abandonment. The case of Rajani Kanta Biswas v. 
Ekkowri Das (3) where all the previous cases on the subject 
are reviewed and the case of Madar Mondal v. Mohim Chundra 
Mojumdar (4), is distinguished, may be referred to in support of 
the same view. 

It has next been urged on behalf of the respondent that 
assuming that the defendant No. 1 is a trespasser as some of the 
co-sharers of the plaintiff have recognised the tenancy of the 
defendant No. 1, the latter cannot be evicted. Now, in the first 
place all that these co-sharers did was, as I have said, to sign the 


kobala executed by the defendant No. 2 in favor of the defen- 


dant No. 1 as attesting witnesses. It was never their intention 

by such act to create an occupancy holding in favour of the 

transferee to the extent of their shares nor can any such tenancy 

in respect of a fractional share of a holding be created (see Mart 

Charan Bose v. Runjit Singh (5) If the co-sharers of the 
(1) (1901) 9 0, W. N. 879, (8) (1907) L L. R. 84 Calo. 689. 


(3) (1007) 7 O. L. J, 808, (4) (1800) L L. R. 88 Calc. 581. 
(5) (1806) L L. B 25 Calo, 817 note. 
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plaintiff could not by their recognjtion affect the interest of the . 
plaintiff or of the remaining co-sharers, the result is that 
no right of occupancy would be created in favour of the trans- 
feree and if that is so, no non-occupancy right in his favour would 
be created either, because no such right could be created in a 
share of a holding. The result therefore is that the judgment 
and decree of the learned Subordinate Judge should be modified 
and the plaintiff's suit for khas possession of the entire holding 
decreed. The appellant is entitled to have the costs of this 
appeal The cross appeal is dismissed with costs. 

Against this decision the above appeal was preferred under 


section 15 of the Letters Patent. * 3 
Babus Provash Chandra Mitter and Susi] Madhab Mulhck 
for the Appellant. 


Babu Tarini Das Banerjee for Babu Botdya Nath Dutt 
for the Respondent. 


The following judgment was delivered by 


Jenkins C. J.—The plaintiff has brought this suit to recover 
possession of certain land from defendant No. 1 on the theory 
that defendant No. 1 is a trespasser, and, by his plaint he seeks 
exclusive possession of the land. A decree was passed in his 
favour by the first Court ; but on appeal the lower appellate : 
Court modified the decree of the first Court by disallowing khas 
possession of the land in question to the plaintiff in respect of 
8 annas 5 pies share of it, and the decree for khas possession of 
the plaintiff jointly with defendant No. 1 in respect of the 
remaining 7 annas 7 pies share was affirmed. The plaintiff was 
dissatished with this decree for joint possession. He never sought 
it, and when it was given to him it did not answer the purpose 
for which the suit was brought, and so he appealed to this Court 
putting forward as the first ground of appeal that the orders of 
the Subordinate Judge directing the plaintiff to have khas poss- 
ession of 7 annas 7 pies with defendant No. 1 being inconsistent 
with the previous part of his judgment ought to be set aside. 

On the hearing of the appeal by Mr. Justice Lal Mohon 
Doss, the decree of the Subordinate Judge was modified and 
the suit for khas possession of the entire holding was decreed. 
The cross appeal which had been preferred by the defendant was 
dismissed with costs. From this judgment of Mr. Justice Lal 
Mohon Doss this present appeal is preferred. 

The case can only be determined on the basis of the findings 


Vor. X] HIGH COURT. .. 
` of the lower appellate Court, and in particular of the fnding 
by the learned Judge of that Court in which he-says “I feel no 
hesitation in saying that the co-sharer landlords who attested tbe 
transfer as witnesses did so, giving their unreserved consent to 
the sale transaction evidenced by it." The meaning of that is 
that defendant No 1-claimed as transferee from defendant No 2, 
and in the view of theSubordinate Judge there was an assent 
to that transfer by certain of the landlords. The learned Judge 
goes on to say that the shares of those who had?so assented: 
amounted in all to 6 annas 8 pies only. But he adds to the 
same the share of defenflant No. ar, who through his agent 
accepted rent from the defendant No. 1.admitting. his tenancy 
under him. In the face of that finding, it is impossible to treat 
defendant No. r, as the plajntiff seeks to do, as a mere trespasser, 
and' it is further impossible to award to the plaintiff a decree for 
exclusive possession. On the other hand, it would not be right 
for us at this stage, and having regard to the attitude throughout 
assumed by the plaintiff, to award joint possession. .And, the 
only result is that we must dismiss the present suit for ejectment 
with costs throughout. If the plaintiff considers that he has 
any right other" than that of ejectment, then he must, if he can, 
assert it in another suit. i 


B. M, ; ; TT Appeal allowed, 


CRIMINAL REVISION. 





Before Sir Lawrence Fenkins, Kt. K.C.1. E, Chief 
Fustice and Mr. Fustice Woodroffe. 
NARAIN CHANDRA CHATTERJEE .- 
, y. 
CORPORATION OF CÁLCUTTA*  - ? 
Oaloxtta Alunisipal Ast (ILI of 1809), Ol. (18) section 559, 561(b) 631,—Bye- 
Lauw, section [—Hacroachment on 4 publio srest, by raising pillars— 
E Obstruction, removal of, notos Jor—Motios, disobediancs to the requisition 
^ af—Procssdings, instiixtion of, three months after the expiration of the 
period of tho requisition ~Linitation— O fence, V 00RÍARMOMI. l 
LA Byé-Law must conform with the provisions of the enactment under 
. which it purports to be made. i 


- æ Oriminal Bevision No. 1058 of 1909, against an order of the Munial pal 
Magistrate of Oaloutta, dated the 5th July 1008. a 
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^ “Byé-law, section I, so far as it relates to obstruction comes within the ` 
provisions of olause (18) of section 559 of the Caloutta Municipal Act (III of 
1899) 

Section 561(6) only authorises the penalty for the continuance ofa breach, 
where notice follows breach, The penalty is attached toa breach whioh only 
arises after the notice and there is no provision for any subsequent notice 
which conld come within the provisions of section 501 requinng that there 
should be notice after breach. l 

The Bye-law purports to create a continuous breach whioh is outside of 
and fails to comply with the provision of section 561, clause (5) under whioh 


. alone it oan claim vitality, There is therefore, no provision for a oontinuing 


breach that oonld take the case outside the po unin of section 881 o? the 
Calontta Municipal Act. 

Application for revision of an order of GANG IH under 
Bye-law I framed by the General Committee under clause (18) 
of section 559 of the Caloutte Municipal Act (III of 1899). _ 

Prosecution for disobedience or for breach of the Bye-Law. 


The facts of the case and the arguments appear from the 
judgment. 

Babu Narendra Kumar Bose for the Petitioner. 

Babu Debendra Chandra Mullick for the Opposite Party. 

The judgment of the Court was delivered by 


Jenkins C. J.—In this case a rule has been issued calling 
on' the Municipal Magistrate of Calcutta to show cause why-the 
order of conviction of the petitioner should not be set aside on 
the ground that the learned Magistrate ought to have held that 
prosecution was barred under section 631 of the Calcutta 
Municipal Act. The facts are briefly these: It has been found 
by the Municipal Magistrate that two pillars have been placed 
by the petitioner in such a position as to cause an encroachment 
on a public street. On the 3rd of August 1908, the Chairman 
of the Municipality by a written notice called on the petitioner 
to remove this obstruction within seven days : He purported 
to act under one of the Municipal Bye-laws, being the first of 
those which deals with obstructions and encroachments. The 
-notice was not obeyed and on the 8th February, 1909, these 
‘proceedings were commenced with the result that the Magistrate 


‘held an offence for breach of the Bye-law to be established and 


fined the petitioner Rs. 5. Jo these circumstances the present 
‘tule has been issued. It was provided by section 631 of the 
, Calcutta Municipal Act that "no person shall be liable to 
"puhishment for any offence against this Act or any rule, bye-law 
or regulation made hereunder, unless complaint of such offence 
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'is made before a Magistrate within three months next after the. 


commission of such offence.” Here the complaint was made 
more than three months after the expiration of the period 
limited in the notice for the removal of the obstruction, It is 
conceded before us that the section I have just read would be a 
bar, unless it can be established that the Bye-law I, relating to 
obstruction, encroachment etc., created a continuing offence 
applicable to the circumstances of the case. But it is contended 
by Mr. Mullick, who has argued this case ably on behalf of the 
Municipality that the Bye-law does not, in fact, create a continu- 
ing offence and therefgre tBe bar indicated in section 631 has 
no application. But a Bye-law must conform with the pro- 
visions of the enactment under which it purports to be made, 
and this particular Bye-law which we are now considering is 
said to be sanctioned by section 559, clause (18) of the Calcutta 
Municipal Act of 1899. It may be conceded that so far as it 
relates to obstruction, it comes within the provisions of clause 18 
of section 559, except perhaps so far as it purports to deal with 
obstructions whether before or after the passing of the Bye-laws. 
But that is a matter on which we need pronounce no opinion 
now. The question is whether it creates a continuing offence 
in the manner authorised by section 561(5) of the Act. 
clause (a) of this section can admittedly be left out of considera- 
tion, for it is of no assistance for the purpose of this case and 
the section without clause (a) reads as follows, “In making a 
Bye-law under section 559, the General Committee may provide 
a breach of it shall be punishable with fine which may extend 
to Rs. 10 for every day during which the breach continues after 
receipt of written notice from the Chairman to discontinue the 
breach.” Therefore the section only authorises the penalty for 
the continuance of a breach where notice follows breach. Return- 
ing to the Bye-law we will find that the penalty is attached toa 
breach which only arises after the notice, that there is no pro- 
vision for any subsequent notice which could come within the 
provisions of section 561 requiring that there should be notice 
after breach. Therefore the Bye-law purports to create a con. 
tinuing breach which is outside of and fails to comply with the 
provision of section 561, Clause (+) under which alone it can 
claim vitality. It follows from this that there is no provision 
for a continuing breach, that could, even on the argument of the 
Municipality, take the case outside the provisio n of section 631, 
Had the Bye-law been correctly framed, it would have been a 


^ 
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question whether limitation would not run fróm the time when 
the offence was first committed, for itis to be notieed that the 
words of the section are that the complaint must be made within 
three months next after the commission of such offence. There 
are authorities which bear on that point, but the question does 
not arise in the view I take of this case, and I therefore do no 
more now than that I guard myself against being taken to 
accede to the argument that has been addressed to us on that 
point. The result is that in my opinion the rule must be made. 
absolute, and the order of conviction set aside. The fine, if 
paid, must be refunded. : 
Woodroffe J.—1 agree. 


Rule made absolute. 


APPELLATE CIVIL. 
Before Mr. Justice Chitty and Mr. Fustice Richardson, 
KALIMADDIN BHUYA' - 


- v. : ` 
; REAZUDDIN AHMED.* 
Preemption, right of, swit io enforoa—Swit if maintainable, and when— 
“Proper sala prios" ad CIEN M 
enforceable—Bals to another, V mralid. 
. Where the TAN cud oscura E poU Eras: chal 
own convenience partitioned the property and entered into ap agreement in 
the following terms :. 

“Any of the parties desirous of selling the lands allotted to bis share shall 
sell the same to the other party willing to buy the same at the proper sale price. 
Bale to any body else shall be invalid. But if the parties do not purchase at the 
proper sale price, the other party shall be entitled to sell to others. - Let it be 
known that the value of the partitioned property is (or will be) Bs, 600.” 

Held, that the covenant is valid in law against the covenantor, and a suit 
to enforce the right of pre-emption is maintaineble, especially when, ad in the 
present case, the third party purchaser from ane of the parties to the covenant had 
notice of the covenant contained in the agreement when he made the purchase. 

Nabin Chandra Bani v. Swat Ali Barkar OD Ae TONO Senet 
Juggérnath Dutt (2) explained and’ distinguished, 

Haris Pak v. Jaharuddim Gari (B) and Binal Jati v. Bivanja Koor (4) 
referred to. 

-The words.“ proper sale price” in the operant means the market price 
und not the share of thé seller in the purchase money whioh the pt and 
his bo-owners paid for the property when they bought it. 


* Appeal from Appellate Decree No: 1854 of 1908, against a dedres of 
Babu Jogendra Nath Bose, Subordinate Judge of Noakhali, dated the 20th July 


1908, modifying a decree of Babu Manmatha Ohunder Bose, Munmff, Ind Oourt 
&t F'eni, dated the 20th June 1907, 
, (3) (1900 BO. W. N. B48. (B) (1897) 9 O. WN. 575. 

(3) (1875) M W. B, 831. (4) (1900) I. L. B. ag AlL 388. 
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If the plaintiff desires to exercise his right of pre-emptionin the case, he must 
* pay the purohase money mentioned in the deed of sale of the third party purchaser. 


* Appeal by Defendant No. 1. 

Suit to enforce & right of pre-emption and to have a decla- 
ration that the conveyance in favour of defendant No. l was 
invalid and inoperative as against the plaintiff aad that the 
defendant No. 2 should be compelled to sell the property to him. 

The facts and arguments appear from the judgment. 

Babu Harendra Narain Mitier for the Appellant. 

No one appeared for the Respondent. 

The judgment of the Court was delivered by 

Chitty J.—This vis aa appeal by the first defendant against 
adecree of the learned Subordinate Judge confrming with 
slight modification the decree of the Court of first instance. 
It appears that the plaintiff and the defendants Nos. 2 and 3 
purchased a property at an auction sale for Rs. 560. For their 
own convenience, they partitioned the property and the ekrar- 
nama contained the following stipulation. “ Any of the parties 
desirous of selling the lands allotted to his share shall aell the 
same to tbe other party wiling to buy the same at the proper 
sale price, Sale to any body else (shall be) invalid. But if the 
parties do not purchase at the proper sale price, the other party 
shall be entitled to sell to others. Let it be known that the value 
of the partitioned property is (will be) Rs. 600." In breach of 
that covenant, the second defendant has sold or purported to 
sell his share to the first defendant, the appellant in this case, 
for the sum of Rs. 400. The plaintiff accordingly brought this 
suit to enforce his right of pre-emption and to have it declared 
that the conveyance in favour of the first defendant was invalid 
and inoperative as against him and that the second defendant 
should be compelled to sell the property to him. The first 
Court passed a decree in favour of the plaintiff. The lower 
appellate Court has also maintained that decree but has ordered 
the plaintiff to deposit in Court Rs. 186-10-13 gundas within a 
month of the date of its decree as the purchase money of the 


property on the footing of its being 4rd of Rs. 560, the original. 


sale price. 

Two points are taken before us forthe appellant. It is first 
argued that the covenant in the ekrarnama is void as offending 
against the rule of perpetuity. In support of his proposition, 
the learned pleader for the appellant has relied upon the case of 
Nabin Chunder Sant v. Nawab Alt Sarkar (1). That case, 

(1) (4800) 6 O, W. N. 843, 
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however, is distinguishable in its facts from the present case. In 
that case, there had been a devolution of interest of one of the 
parties by inheritance and it was the heir of one’ of the parti- 
tioning parties, the defendant No. 1, who sold the land, It was 
held, following the case of London and South Western Rathoay 


‘Company v. Gomm (X), frst that the conveyance was purely of a 


personal character and so did not bind the representatives of the 
deceased covenantor, and secondly, that even if it was intended 
to bind his representatives and persons deriving title under him, 
it was not binding in law. The case of Zripura Sundari v. 
Fuggernath Dutt (2) was also to the same effect. The present 
case, however, is very different inasfnuch as it is sought here to 
enforce the covenant against the covenantor himself. It cannot, 


. we think, be successfully argued that such a covenant is invalid 


in law against the covenantor. Even the case of an agreement 
by a mortgagor to give the mortgagee a preference of pre- 
emption in case of sale has been upheld and has been enforced 
against the covenantor. (See Harts Puik v. Juhurudain Gazi (3) 
and Bimal Jati v. Btranja Koer (4) In this case, it is 
distinctly found that the present appellant had notice of this 
covenant inthe ekrarnama when he made his purchase from 
the second defendant. Under these circumstances, we think that 
the covenant is enforceable in this case and that the plaintiff has 
been rightly given a decree. 

The second point urged is that the words in the covenant 
“t proper sale price" must mean tbe market price and not one-third 
of the purchase money which the plaintiff and his co-owners 
paid for theland, when they bought it. We think that this 
contention must prevail. The sale to the first defendant is said 
to be for Rs. 400, that is the purchase money mentioned in the 
kobala, and we think that if the plaintiff desires to exercise his 
right of pre-emption in this case, he should be compelled to pay 
that sum. We accordingly vary the decree of the Subordinate Judge 
and in lieu of the sum of Rs. 186-10-13 gundas we direct that the 
plaintiff do deposit the sum of Rs. 400. We also direct that the 
plaintiff be given one month's time from the date of the receipt 
of the record by the lower appellate Court to deposit that 
amount. In default of such deposit being made within the time 
aforesaid, the suit will be dismissed with costs throughout. With 
regard to this appeal, we make no order as to costs. 


Decree varied. 
(1) (1881) 90 Ch. D. 562. (8) (1807) 20. W. N. 573 
(2) (1875) 24 W, R, 891. — (4) (1900) L L. R. 32 All, 938. 
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Before Mr. Fustice Stepherr and Mr. Fustice Chatterjee. 
. LALA DHANUKDHARI LAL AND OTHERS 


v. 

BABURAM AHIR AND OTHERS 
AND 

KESWAR AHIR AND OTHERS.” 


Suit for arrears of rent and for assessment of roni —Co-skarer landlords roalis- 
ing renis separately—Asscssment in proportion to lands belonging to omo 
after partition—Suit by oo-skarer for part of the rent, tf maistainable— 
Appeal if lies in & mel for amount not cmoscding ons hundred Ru poss— 
Bongal Tenancy Act (VIII, af 1885) Bec. 158—Oowrt, duty of, in two 
a sui, p * 

A suit for assessment of fair rent on the basis of a bwiwara or partition 
between oo-sharers and also for arrears of rent on that footing is a sult for 
assessment of rent independently of the prayer for reoovery of rent from the 
tenant and is not & suit instituted for recovery of rent under section 163 of 


Bengal Tenancy Aot, and that section has no application to such a case, It is ^ 


not a suit by a co-sharer landlord, but a suit by one who seeks to establish 
his right as s separated landlord, 

In such a suit itis for the Court to consider whether such separation has 
in faot taken place, if so on what terms, and then to assees tho fair rent pro- 
perly payable by the tenant and finally to demde whether there are in fact 
(any arrears doe and to give judgment accordingly, 

Appeal by the Plaintiffs, 
Buit for assessment of rent on partition between co-sharer 
and for recovery of arrears on the basis of such assessment. 


The facts of the case appear from the judgment. 
Babu Dwarka Nath Mitra for the Appellants, 
Babu Foy Gopal Ghosha for the Respondents. 


The following judgment was delivered by 


Stephen J.—The facts of this case are as follows: The plain- 
tiff and defendant No. a were co-sharers in a certain estate, For 
some 5 or 7 years before suit they had been recovering rent 
separately from defendant No. 1 according to their respective 
shares. It appears that they partitioned the estate under a 
decree of the Civil Court and that certain lands in the holding 
of defendant No. 1 fell to the putti of the plaintiff and certain 
lands to the putti of the defendant. In each case some of the 
lands were in the possession of defendant No. 1 as tenant. The 

* Appeals from Appellate Decrees Nos. 1770 and 9504 of 1007, against a 
deoree of F, MacBiaine, , District Judge of Saran, dated the 21st MAT 1907, 


affirming a deoree of Babu Oharan, Munmff, 2nd Oourt, at Ohapra, 
dated the 15th February 1907, i E : 
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plaintiff now sues defendant No. 1*for arrears of rent and assess- . 
ment of rent on the allegation that the amount of rent due is 
in proportion to the land in the putti of the plaintiff. In the 
Courts below this case has been treated as a rent suit, and it has 
been held by the Munsiff and his holding has been affirmed by 
the lower appellate Court, that since the plaintiff is seeking for a 
part of the rent as a co-sharer the suit will not lie, 

On this appeal coming on for hearing it is objected on 
behalf of the respondent tbat the appeal will not lie, this being 
a suit for rent and the amount sued for not exceeding one 
hundred rupees ; and he relies herein on section 153 of the 
Bengal Tenancy Act. If this view is corfect it raises a question 
which has been decided in the case of S'orendra Nath Ghose v. 
Paban Chandra Ghose (1), where it is held that in a suit by a 
co-sharer landlord section 153 of the Bengal Tenancy Act does 
not apply. In view of the judgment delivered by the referring 
Court in the Full Bench case of Bhabatarint Dasi v. Ekabbar 
Mata (2), there may be a question as to the correctness of this 
decision. This however is a question which we need not go 
into in the present case, for when we come to look at the plaint 
it appears that the Courts below have really mistaken the nature 
of this suit, What the plaintiff sues for is not only rent ; the 
ground of his suit is butwara between himself and defendant 
No. 2. He sets out this partitiou and asks the Court to assess 
the fair rent which is properly payable tó him on the basis of 
that butwara. He also asks that arrears of rent may be paid to 
him. He hasjoined defendant No. 2 obviously for the reason 
that he may be.bound by the assessment of rent which he asks 


for, and the suit is therefore for assessment of rent independently —— 


of the prayer for recovery of rent from defendant No.1. The 
result is that this case is not a suit instituted for recovery of 
rent under section 153. Consequently that section does not 
apply and this appeal is not barred under that section. —— 
Coming to the case itself as we have observed both Courts 
have failed to appreciate the real gist ofthe action. It is not a suit 
by a co-sharer landlord. It is a suit by one who seeks to establish 
his right as a separated landlord. It is for the Court in the first 
place to consider whether such separation has in fact taken place. 
If the Court comes to the “conclusion that the separation has 
taken place and if so on what terms, it will be for it to assess the 
fair rent which is properly payable by the defendant No. 1, 


(1) (1904) 8 O. W. N. 473. (3) (1006) 5 0, L. J. 285. 
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- and having assessed that it will be for the Court to decide 
whether there are in fact arrears due from defendant No. 1 and 
then to give judgment accordingly. 

The appeal is allowed and the case is remanded to the 
Court of first instance for decision in accordance with ‘what we 
have said. i 

The costs will abide the result. 

The judgment will govern S. A. No. 2504 of 1907. 


Appeal allowed ; case remanded. 


l : 
Before Mr. Fustice Mookerjee and Mr. Fustice Richardson. 
DHARMAPAL AND ANOTHER l 
v. 
MOHUNT KRISTA DAYAL.* 
Jecree—Stay of oeecution — Áppoal —OContempé of Court. 


A party against whom a decree has been made which specifies a time for 
its performance is not, merely by reason of his failure to carry out the orders 
of the Oourt, guilty of such contempt so as to disentitle him to protection from 
the appellate Court. If the appeal is lodged with diligence and application 1s 
made for stay of execution, and itis proved that material injury ts likely to 
result from execution of the decree, the appellate Oourt will grant stay on 
terms, though the party may be constructively guilty of contempt of Ooart. 


Hering v. Olovery (1) and Gordon v. Gordon (2) followed. 


Application for stay of execution by the Defendants. 

Suit for recovery of possession óf the Burmese Hest-house 
near the Budh-Gaya temple and for removal of the images 
of Budha. 


Mr. B. Chakravartt and Babu Chandra Sekhar Prasad 
Singh for the Petitioner. 

Mr. Hill and Babu Atul Chandra Dutt for the Opposite 
Party. l 

The facts sufficiently appear from the judgments which are 
as follows : 

Mookerjee J.—The Court is invited in this Rule to stay 
execution of a decree made against the petitioners in the Court 
of the Subordinate Judge of Gaya on the 19th January 1909. 
The plaintiff opposite party commenced an action.for declaration 

* Oil Rule No 801 of 1909 for stay of execution in connection with 
Appeal from Onginal Decree No. 68 of 1009. 

(1) (1841) 12 Bim. 410. (3) (1904) P. 162. 
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of right “to and for possession ðf a house ordinarily known as - 
the Burmese Kest-house, near the Budh-Gaya temple. The 
defendants, now petitioners before this Court, resisted the claim 
on various grounds which are not material for the purposes of 
this Rule. After a protracted hearing the Subordinate Judge 
made a decree which entitled the plaintiff to recover possession 
of the house by ejectment of the defendants. The decree further 
directed the defendants to remove the images of Budha from 
the Rest-house and to vacate the house within one month from 
the date of the judgment. The judgment was delivered on the 
19th January 1909. The decree howewer was not drawn up till 
the sth February following. On the 15th February the defen- 
dants applied to the Subordinate Judge to extend the time 
within which they were directed to remove the image and to 
vacate the premises. The Subordinate Judge did not pass any 
order on this application. On the 11th February the defendants 
applied for a copy of the decree which was furnished to them 
on the r5th February. On the 25th February they preferred 
an appeal to thia Court against the entire decree and on the 
I2th March applied for stay of execution during the pendency 
of the appeal. The Rule now under consideration was thereupon 
issued. The plaintiff opposite party contends that the Rule 
ought to be discharged on two grounds, namely, frst that the 
petitioners are in contempt as they have disobeyed the order of 
the Court below to remove the images of Buddha and to vacate 
the premises within the time allowed which expired on the 18th 
February and that therefore they are not entitled to invite this 
Court to suspend the operation of the order which they have 
disobeyed ; and secondly, that there are no merits in the applica- 
tion, that there is nothing to show that substantial loss may 
result to the defendants if the order is not suspended and is 
allowed to be enforced during the pendency of the appeal. 

In support of the first of these grounds reliance has been 
placed by Mr. Hill upon the cases of Russel v. The Hast Anglian 
Rathsay Company (1), Clarke v. Dew (2), Garstin v. Garstin (3), 
Hering v. Clovery (4), Chuck v. Cremor (5), and Cavendish v. 
Cavendisk (6). On the authority of these cases it has been 
argued by the learned counsel that a party in contempt is not 
entitled to. be heard until he has cleared his contempt and that 

(1) (1850) B Mao & G. 104 — (4) (1841) 12 Sim, 410. 
(3) (1839) 1 Hus & My. 108. (5) (15406) 1 Oooper Temp. Cottenham 206 
(8) (1885) 4 Bw, & Tr, 78. — 8) (1868) 15 W, B. (Eng) 182. 
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* consequently he cannot ask for stay of execution of a decree 
which he has disobeyed and against which he has preferred an 
appeal after the period prescribed for carrying it out has expired. 
An examination of the cases, however, shows that the rule thus 
formulated is too broadly expressed. 

In the first of these cases, Russell v. The Hast Anglian Rail- 
way Company (1), it appears that the property in possession of 
a Receiver appointed by the Court in a suit was in cwo instances 
seized by the Sheriff under writs of ferr facias issued by the 
judgment-creditors of the defendants. It was ruled by Lord 
Cottenham that the Sheriff could not justify the seizures by 
questioning the propriety of the order under which the Receiver 
was appointed and that as the Sheriff submitted to an order for 
withdrawal from possession. and payment of costs no order for 
commitment for contempt was necessary for the maintenance 
of the jurisdiction of the Court. It may be observed that the 
matter came before the Court by way of appeal from an order 
of the Vice-Chancellor refusing a motion of the plaintiff for the 
committal of the Sheriff. The observation of the Lord Chancellor 
therefore that it is not open to any party to question the orders 
of the Court or any process issued under the authority of the 
Court by disobedience, can hardly be treated as equivalent to 
the comprehensive proposition enunciated on behalf of the 
plaintiff. 

In the second of the cases relied upon, Clarke v. Dew (2), 
it was ruled by Lord Lyndhurst that a party who is in contempt 
for disobedience of an order in a cause is not thereby precluded 
from making a motion in another cause having reference to a 
distinct subject though between precisely the same parties. 
There the petitioner had disobeyed certain orders made in a 
cause in which he was a defendant and was a prisoner for con- 
tempt of the Court of Chancery, Under these circumstances 
the Lord Chancellor observed that, in equity as in law, a party 
cannot move till he has cleared his contempt ; but that the rule 
must be confined to proceedings in the same cause. 

In the third case, Garstzm v. Garstin (3), it was held that 
the Court would not hear a party who was in contempt, for any 
purpose except that of his contempt. There the petitioner set 
the authority of the Court at defiance and at the same time 
asked that the orders which he had disobeyed should be 


(1) (1850) 3 Mao & G, 104. (2) (1829) 1 Bus & My, 108, 
(8) (1865) 4 Bw, & Tr, 78. 


TAN OALOUTTA LAW JOURNAL. . (Von. X. 


rescinded.. To the same effect i$ the decision in Cavendish v. - 
Cavendish (1). , 

In Hering v. Clovery (2), a bill upon heirs was dismissed 
with costs and the plaintiff was for non-payment of such costs 
imprisoned in the Fleet. The plaintiff had appealed from the 
decree and on his making a motion that he might be discharged 
‘out of custody and that further processes of contempt might be 
stayed until after his petition of appeal should have been heard, 
it was objected on the part of the defendant that the plaintiff 
was in contempt for non-payment of the costs of certain orders 
"made in the cause prior to the glecroe and not appealed 
from. Thereupon those costs were paid and the motion 
proceeded, the costs due under the decree whicb was appealed 
from still remaining unpaid. Under those circumstances, it 
was ruled by Vice-Chancellor Shadwell that the motion must 
be refused on the merits on the grounds, rsi that no 
good reason was shown for stay of execution, and secondly, that ` 
the application had not been made with due diligence. The 
case therefore cannot be treated as an authority for the broad 
proposition that when an appeal has been preferred against a 
decree the appellant is not entitled to ask for stay of execution 
because he has in the meanwhile failed to carry out the terms of 
the decree. The marginal note to the report of the case, 
namely, that when a party against whom a decree had been 
made with costs appealed from it and afterwards moved to stay 
execution of it, the Court allowed the motion to proceed 
notwithstanding the party was in contempt for non-payment of 
costs, is quite accurate, though at first sight it might seem in- 
consistent with the report. It is obvious from an examination 
of the facts set out that the order for costs which was asked to 
be stayed had not been carried out and yet the Court dealt with 
the application on the merits. 

The fifth case Chuck v. Cremor (3), merely rules that in 
general a party in contempt cannot take a proceeding in the 
cause for bis own benefit. In that case attachment had actually 
been issued against the defendant for not having put in his 
answer. It was stated by Lord Cottenham that a party in 
contempt was entitled to be heard if his- object was to get rid of 
the order which placed him in contempt; but he was not 
-generally entitled to take proceedings in the case for his own 


(1) (1806) 15 W. B. (Eng) 183, (3) (1841) 13 Bim. 410, 
(8) 1846) 1 Oooper Temp' Oottenham 206. 
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. benefit. The learned Judge further added that there’ were 
exceptions to the rule but that they were few in number. The 
notes ofthe cases appended to the report of Chuck v. Cremor (1) 
do not support the broad contention of the learned Counsel 
for the plaintiff before me. That the rule in question is neither 
inflexible nor of universal application is clear from the judgment 
of the Court of Appeal in Gordon v. Gordon (2), in which it was 
held that the rule that a person who is in contempt cannot be 
heard to make any application to the Court, applies prima facts 
to voluntary application made by him, for example, when he 
comes to the Court for san indulgence, but the rule does not 
prevent a person whd is in contempt from appealing against an 
order made after the contempt was committed on the ground 
that the order was made without jurisdiction. We may take it 
therefore that although, in the words of Lord Brougham, in 
Carter v. Carter (3), it is a general rule of all Courts that no 
party shall be allowed to take active proceedings if in contempt, 
the rules not of universal application and the Court hasa 
discretion in tbe matter "forit is the right of the Court, and 
the Court has a right to say that it will not allow a process 
issuing out of the Court to be treated with contempt." The 
view Í take is supported by the propositions laid down in a work 
of high authority (Daniel's Chancery Practice Vol. I. 724). In 
fact if the broad contention of the plaintiff was to prevail, it 
might very well be argued that the appeal itself ought not to be 
heard, because at the time when the appeal was lodged in this 
Court the party had already failed to carry out the terms of 
the decree or again, if the decree had directed the immediate 
removal of the images, the defendants might in this view, be 
without a remedy as they could not by any means obtain a 
stay of execution. I think the matter may also be usefully 
considered from a slightly different point of view. A decree of 
the description now before us has to be enforced under Order 21, 
Rule 32 of the Code of 1908 and it is open to the plaintiff after 
the defendants had an opportunity to obey the decree and had 
wilfully failed to obey it to apply to the Court to enforce it by 
the detention of the defendants in the civil prison or by the 
attachment of their property or by both. If, however, such an 
application is made the Court has a discretion in the matter, 
and before any order can be made in favour of the decree-holder 
(1) (1846) 1 Coop Temp. Cottenham 205. Ca 
(3) (1904) Pr, 168. ^ (8) (1845) 5 Moore P; C. 253 (258), 
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the Court must be satisfied that the judgment-debtor had an 
opportunity to obey the decree and had wilfully failed to obey 
it. The Court may further in lieu of an order for detention or 
attachment direct the act required, to be done, so far as practi- 
cable, by the decree-holder himself. These provisions in my 
opinion make it manifest that simply because a party is found 
to be in contempt the Court is not bound to deny him all 
assistance or protection but the Court will act in such a manner 
as will maintain its own dignity and at the same time subserve 
the ends of justice. In the words of Sir John Nichol in Barlee 
v. Barles (1) when contempt has Deer Waaa ieee and the Court 
is invited to exercise its authority, it cannot! refuse to accede to 
the application without a breach of its duty and a denial of 
justice. The two elements therefore to be borne in mind are 
the maintenance of the authority of the Court and the require- 
ments of justice as between the litigating parties. J am unable 
therefore to accede to the contention of the learned Counsel for 
the respondent that the present application for stay of ‘execution 
should be refused merely on the ground that the defendants have 
not carried out the orders of the Court within the time pres- 
cribed, and have lodged their appeal in this Court and applied 
for the suspension of the order after they have been technically 
in contempt. The case therefore has to be tried on the merits. 
In support of the second ground urged on behalf of the 
plaintiff it is pointed out that the defendants cannot possibly 
suffer any loss by the removal of the images, that the images 
were brought from Japan and had apparently been moved from 
one place to another till they were enshrined in the rest-house 
about 15 years ago and that the defendants may without any 
difficulty find temporary lodgings where they can remove the 
images. In answer to this argument, it is pointed out on behalf 
of the petitioners that the images are of great religious sanctity 
and are exceedingly beautiful works of art, that if an attempt 
were made to remove them the feelings of the entire Buddhist 
community would be offended, and the images themselves 
might be irreparably damaged. Under these circumstances, I 
feel no hesitation that it would not be right to compel the 
defendants to remove the images and vacate the premises during 
the pendency of the appeal. The case is clearly brought within 
the terms of Order 41 Rule 5 of the Code of 1908. An applica- 
tion has been made to this Court to suspend the ee of 


(1) (1899) 1 Addams, 801. t 
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the decree against whicb an appeal has been preferred. It has 
been satisfdctorily shown that substantial loss may result to the 
petitioners if the order is not suspended ; and the application 
has been made with diligence. The applicants have further 
offered to give security for the due performance of such decree 
as may ultimately be made by this Court in the appeal; the 
applicants are consequently entitled to an order for stay of 
execution. Jam further satisfied that the applicants had not 
the remotest intention to commit any contempt of Court. They 
have throughout acted in perfect good faith. The decree itself 
was not drawn up till the rsth February and five days were 
taken by the Court in furnishing the defendants with a copy 
thereof. They could hardly be expected to lodge an appeal in 
this Court in such a heavy and contentious suit before the date 
on which the appeal was actually lodged. Further, I feel con- 
vinced that the plaintiff will not in any way be inconvenienced 
ifthe order of the Court below is suspended. On the other 
hand if the present application is refused the defendants might 
be seriously prejudiced. At the sametime I feel that it would 
not be right to allow the petitioners a stay of proceedings for 
any great length of time nor is any such order necessary as they 
have expressed their willingness to expedite the appeal. 

The result therefore is that this Rule must be made absolute, 
the portion of the decree in so far as it entitles the plaintiff to 
take possession of the house by ejectment of the defendants and 
orders them to remove the images of Buddha and to vacate the 
house will be suspended till the 15th January 1910. It is to be 
expressly understood however that this order will not operate as 
a suspension of that part of the decree which directs the 
defendants to pay costs of the suit to the successful plaintiff. 
The Rule will therefore be made absolute in these terms. The 
Court below will take from the defendants sufficient security to 
indemnify the plaintiff against any loss he may suffer by reason 
of this stay of execution of the decree for possession. 

As the defendants petitioners have applied for an indulgence, 
they must pay the costs of this Rule to the plaintiff opposite 
party as laid down by this Court in Chunt Lal v. Anantram (1). 
The hearing fee is assessed at three gold mohurs. 

Richardson J,—In deference to Mr. Hill's argument, I would 
add that I examined the cases on which he relied, which were for 
the most part cases in the English Court ot Chancery. No doubt 


(1) (1898) I. L. R 25 Calo. 898, 
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as a guide to the exercise by the Court of its discretionary powers, 
it is a very salutary rule that a party who is in contempt cannot Hb 
heard when he comes to the Court with a voluntary application ask- 
ing for something or for some indulgence [Gordon v. Gordon (1)], 
and the fact that the rule is not to be found in express terms in the 
Civil Procedure Code is no barto the adoption of its principle in a 
proper case. But so much being admitted the question still remains 
whether the ruleis applicable in the present case which stands thus. 

On the 19th January 1909 the learned Subordinate Judge in 
the Court below delivered judgment in a suit between the 
plaintiff who is the Mohunt of the Bqdh-Gaya temple and the 
defendants who aretwo Budhist priests and the Secretary of 
State for India in Council. The suit was for recovery of posses- 
sion of a small house close to the temple, known as the Burmese 
rest house and among other prayers in the plaint was a prayer 
for the removal from the house of two images of Budha enshrined 


- therein by the defendants priests. The Subordinate Judge 


decided the suit in favour of the plaintiff. The judgment is not 
before me, but no doubt coming to the conclusion he did, the 
Subordinate Judge was bound to make an order for the removal 
of the two images and the judgment accordingly directed that 
the images should be removed within a month from its date, 
and that the house should be vacated by the defendants priests 
within the same time. One of the images had been placed in 
the house in 1895 and the other apparently not long after. 
Apart from any other consideration the Subordinate Judge’s 
order appears to me to be harsh in regard to the time limited 
for carrying it out. It appears still harsher when it is known 
that the decree was not signed till the 5th February. On the 
15th February the defendants priests applied to the Subordinate 
Judge for a stay of the order, but no order was made on that 
application and on the 25th February, the petition on which the 
present Rule was issued was filed in the High Court. An appeal 
against the decree was also filed on the same day. 

These being the facts it is contended for the plaintiff, (the 
opposite party showing cause), that the petitioners (defendants 
priests) are in contempt and cannot be heard because they did 
not remove the images or apply to the High Court before the 
Igth February: That is to say because they did not apply to 
the High Court till the 25th February and so far disregarded 
the order, the operation of which they now seek to suspend. 


(1) (1904) L, B. Pr. 168. 
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. In these circumstances, I do not think that this is a case in which ` 


the rule in question zhould be enforced even if it applies. 

No doubt the petitioners are not seeking to set aside the 
order on the grouad that the order is irregular (that appears to 
. be an exception to tke rule recognised in England); but apart 
from anything else zbe fact that the Subordinate Judge passed 
no order on their pecition of 15th February, saves them in my 
opinion from being in contempt. But even if they are in 
contempt the dates - have mentioned justify us in regarding the 
case as exceptional. (Cf. Hering v. Clovery (1) ). In the present 
case therefore it is aot nécessary to go outside the four corners 
of Order 41, Rule 5 zf the new Code. It is a mere question 
whether the applicacon should be granted or not, due regard 
being had to the con Btions laid down in Sub-Rule 3 of that Rule. 
Now the petitioners teil us in substance that the images of Budha 
are works of art, that it 1s difficult to find suitable accomodation 
for them, and that their safety and beauty may be endangered, 
if they are removed 7efore proper arrangements have been made 
for their custody. TL2se contentions are not seriously denied 
and that is sufficient fr the purposes of clause (a) of sub-rule (3), 
which requires the Ccurt to be satisfied that substantial loss may 
result to the party =pplying for stay of execution unless the 
order is made. "Theaext condition requires that an application 
should be made witho-t unreasonable delay and I think there 
was no such delay ia the present case. These are the two pre- 
liminary conditions. The third condition requires security to 
be given by an appliczat for the due performance of such decree 
or order as may ultunately be binding upon him and this the 
-applicants are willing £o give. There being no bar to the grant 
of the application it 3s in my opinion, proper and reasonable 
in the circumstances that it should be granted to the extent 
indicated by my learne- brother. 

| Rule made absoluta. 
(1) (1841) 12 Bim. 410, 
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Before Mr. Fustice Brett and Mr. Justice Sharfuddin. 
BIBI TAIBATANNESSA CHOWDHURANI $ 


v 


PRAVABATI DASI.* 


Title, priority of—Purokase at a sala in execution of a landlord’: claim Jor 
ront-—Purchass in ceweocwtio*» of a mortgage decrees of portions of the 
holding— Roni, right to claim— Hnowmbranos, setting aside of—Beagal 
Tenanoy Aot { VILI of 1885) Baotion 167—TAmitatien—~ Notice served within 
a year from tho date of conftrinatwn of tale, if calid—Betoppsl, cendeot, 


A purchaser at a male in execution of the landlord's claim for rent aoquires 
a title to the whole of the holding preferemtial to that which a mortgagee by 
his purchase in execution of his mortgago decfee acquires in portions of 
the holding. 

A purchaser of an entire durputni taluq aba aae in execution of a dearee 
for arrears of rent made in a swt brought against the original durputnidars by 
the putnidar, &oquires & good and preferential title to the whole talug over the 
purchaser in exeoution of a mortgage decree obtamed against some of the 
durputnidars who were enoumbranoers on the durputni to the extent of the 
shares covered by the mortgage encumbrances ; and on the basis of that ttle 
the former can recover the full rents from the tenants of the taluq. 

Gopi Nath Makapatro v Kashi Nath Dag (1) followed, 

A person who claims to hold encumbrances and who disputed in a previous 
líügation, the right of the purohaser of the entire holding under the sale for 
arrears of rent and thus denied the right of the purchaser to issue notioes to- 
annul the enoumbrances, involving the purchaser of the entire holding in 
Htigetion to prove his title, oannot, by reason of his having raised the dispute 
and o&used the delay, in equity, be allowed subsequently to say that the title 
under which tbe purchaser claimed to issue the notioe was perfected, for the 
purposes of section 167 of the Bengal Tenancy Aot, on the date of his actual 
purchase and not on any subsequent date, such as the date of the confirmation 
of his title by the decision in the previous litigation. 


Appeal by the Plaintiff. i 
` Suit for arrears of rent on the basis of a purchase at a gale 
in execution of a decree for arrears of rent. 


The facts of the case appear from the judgment. 
Dr. Rashbehary Ghose and Babu Nares Chandra Sinha for 


the Appellant. 
Babus Dwarka Nath Chakravarty, Nalini Ranjan Chatterjee 


and Sajani Kant Srnha for the Respondent. . 
C. A, V. 


* Appeals from Appellate Decrees Nos 880 and 986 to 950 of 1900, against 
a decree of Arthur! eve Be. District Judge of Burdwan, dated the Blst 
March 1908, modifying a decree of Babu Gopeswar Banerjee, Officiating Munsiff 
lst Court at Katwa, dated the 26th August 1903. 


(1; (1908) 18 Q. W. N, 414. 
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The judgment o? the Court was delivered by 
* Brett J.—In these appeals, the contesting appellant is 
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Srimati Bibi Taiba:znnessa Chowdhurani Saheba and the contest- — Bibi "Tai taxon 


ing respondent is Srimati Pravabati Das The main point in 
dispute between ttem is, whether the appellant, under a pur- 
chase made by Eer of the entire durputni taluq Chuk Baharan 
on the 6th June 1994 at a sale in execution of a decree for 
arrears of rent brcught against the original durputnidar by the 
putnidar, has acquired a good title to the whole taluq and 
whether, on the kasis of that title, she can recover the full rents 
from the tenants cf the taluq, or whether the respondent, under 
three purchases -catle by her of shares in the durputni, aggre- 
gating 8 annas 8 pies, on the 11th December 1903, 9th March 
1904, and 19th Mey 1904, respectively, in execution of mortgage 
decrees obtained ky her against some of the durputnidars has 
acquired encumbrances on the durputni to the extent of those 
shares which encumbrances the appellant has not legally annulled 
by notices issuec on the 29th July 1907, and which, in conse- 
quence bar the aposllant from recovering the rents in respect of 
those shares in th» durputni. 

The Court ef first instance held that the encumbrances 
were acquired by the respondent by her purchases, but that they 
were annulled bw the notices served on her by the appellant on 
the 29th July 19c7, and that the appellant had acquired a good 
title, as purchaser of the whole durputni, to tbe whole of the 
rents from the tenants, and disposed of the suits accordingly. 

On appeal, t3e lower appellate Court has held that the 
notices were not »-operly served by the appellant on the respon- 
dent under the provisions of section 167 of the Bengal Tenancy 
Act within the period of limitation fixed by that section, and 
that, therefore, they were invalid, and that by them the encum- 


' brances acquirec by the respondent have not been annulled. 


The District Judze has set aside the decrees of the Munsiff in 
all the suits and aas decreed the appeals. 

The judgmba: of the lower, appellate Court, we may observe, 
has not been carefully worded but the meaning seems to be clear. 
Bibi Taibatannessa Chowdhurani Saheba has appealed to this 
Court in all the zases. 

The facts of these cases are peculiar and the appeals must 
be decided in accordance with the law on the basis of these facts. 
It appears from the dates stated in the record that the suits to 
enforce the mortgages brought by Pravabati Dasi, the respondent 
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and the proceedings taken by the putnidar against the dar- 
putnidar to enforce his claim for recovery of rent were instj- 
tuted withiu a few months of each other, and the respondent 
also appears to be one of the tenants of the durputni. It is, 
therefore, bardly open to the respondent to contend that she 
was not aware of the proceedings taken by the putnidar to 
recover arrears of rent. Indeed, a few days after the sale of the 
durputni and the purchase by the appellant on the 4th June 
1904, she put in under section 311 Code of Civil Procedure an 
objection to the sale on the 2nd July 1904 and, after it had been 
decided in favour of the appellant on the 24th June 1905, she 
appealed against that decision to thé High Court, with the 
result that the case was not finally decided by the High Court in 
favour of the present appellant till the r2th December 1906. 
Notices under section 167 of the Bengal Tenancy Act were 
served by the appellant on the respondent on the 29th July 
1907. The Court of first instance, on those facts, held that, for 
the purposes of these suits, the date of sale mentioned in section 
167 of the Bengal Tenancy Act was the date of the final confir- 
mation of the sale by the High Court, and, as the notices were 
served on the respondent by the appellant within one year from 
that date, they were in time and operated to annul the encum- 
brances acquired by the respondent and gave the appellant title 
to the whole of the durputni. The lower appellate Court has 
held that the date of sale within the meaning of section 167 of 
the Bengal Tenancy Act must be taken to be the actual date 
when the sale was held, and that, as the notices were not served 
within one year from that date, they were ineffectual to annul 
the respondent’s encumbrances. 

In these appeals, the main point urged is that there is, in 
these cases, no question of annulling encumbrances at all, but 
that the real question for decision is which of the two purchases, - 
that is to say, that of the appellant at the sale in execution of 
the decree for arrears of rent or those of the respondent at the 
sales in execution of her mortgage decrees against some of the 
durputnidars gave priority of title. There can be little doubt 
that this was the view taken by the respondent when she put 
in her application under section 311 Code of Civil Procedure 
disputing the legality of the sale, at which the plaintiff purchased, 
and the validity of the plaintiff's title, and we think that this is 
the view which must prevail in these cases. Both the respondent 
and the putnidar at about the sametime were seeking to satisfy 
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their claims against tt e dipu oi dai by enforcing their respective 
liens against ‘the d-rputni and the sales in execution of the 
decrees obtained on the basis of their respective titles took place 
within a few weeks bf each other. The defendant respondent 
was fully aware of -ae existence of the arrears of rent and the 
first claim that the Ew gave to the landlord to recover the rents 
by sale of the tenare. Instead of discharging the landlord's 
claim and thus seting the estate free, forthe enforcement of 
her own liens under the mortgages, the respondent proceeded, 
in spite and in defiance of the landlord’s claim, to sell up and 
purchase portions cf the holding. She afterwards disputed the 
validity of the appelznt's title by putting in an application under 
section 411 of the Cade of Civil Procedure denying the legality 
of the sale at which the appellant had purchased and, having 
failed in that, she nce claims the preferential title to portions cf 
the holding purchased by ber as against the title of the appellant 
to the whole holdirz sold in the enforcement of the landlord's 
claim. In such circurastances, the question really is who acquired 
prior title to the h-lding by her purchase and the question of 
annulling the respondent's purchases as encumbrances does not, 
in our opinion, really arise. We see no reason to differ from the 
view taken by this Court in the case of Gopt Nath Mahapatro v. 
Kaski Nath Beg (1). We hold that the purchaser at the sale in 
execution of the laxdlord's claim for rent acquired a title to the 
whole of the holding preferentialto that which the mortgagee 
by her purchases in execution of her mortgage decrees acquired 
in portions of the ha ding. 

Further more, ve are inclined, in a case like the present, 
^to hold that the rerpondent cannot be heard to dispute the 
appellant’s title on 3e ground of limitation which has been 
accepted by the lover appellate Court. The respondent being 
the person claiming to hold the encumbrances had, in the 
previous litigation, <isputed the right of the appellant, the 
purchaser of the entire holding under the sale for arrears of rent, 
and thus denied the -ght of the purchaser to issue notices to 
annul the encumbrances. In consequence, the appellant, the 
purchaser of the entre holding, was involved in litigation to 
prove her title which was not concluded till the 12th December 
1906. The notices were served within a year of that date. In 
such circumstances, -n consequence of the conduct of the 
respondent who is tua person claiming the encumbrances, the 
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title of the purchaser under which she issued the notices under | 
section 167 of the Bengal Tenancy Act was not finally determined 
till it was substantiated before the High Court in December 1906, 
and the respondent having raised the dispute and caused the 
delay cannot, in equity, be allowed now to say that the title 
under which the appellant claimed to issue the notices was 
perfected, for the purposes of section 167 of the Bengal Tenancy 


Act, on the 4th June 1904. 


The result, therefore, is that we decree all the appeals, set 
aside the judgment and decrees of,the lower appellate Court 
and restore the judgment and decfees sof the Court of first 
instance with costs in all Courts. 

Appeal allowed. 


Before Mr. Justice Mookerjee and Mr. Justice Vincent. 
SAGAR CHANDRA MANDAL ° 


vU. 
DIGAMBER MANDAL AND OTHERS." 
Will FEeeowtiom—Seperate  sheats—Signature—Atiastation— Probate— Testa- 
mantary instrument, nature of, : 

A document which provides for the disposition of the property of the 
executant after bis death is operative as a will, even though it is desar!bed as 
irrevocable. Evidence is admissible when the language is ambiguous to as 
certain whether {t was the intention of the testator that the disposition should 
be dependent upon his death. 

When a will is written on several sheets of paper, one algnature made with 
the intention of authenticating the whole instrument is sufficient. Tha 
ordinary presumption Js that all the sheets were in the same order at the time 
of execution as at tho testator's death. The presumption however is rebuttable, 
and if there are suspicious circumstances indicating subetitation, the Oourt 
must act with great caution 


Appeal by the propounder of the will. 

Application for Probate. 

Babus Golap Chandra Sarkar, and Sarat Chandra Dutt for 
the Appellant. 

Babu Hart Charan Sarkkel for the Respondent; 

The facta are set out in the judgment of the Court which 
was delivered by | 

Mookerjee J.—This appeal is directed against a decree of 
the District Judge of 24-pergunnabs by which he has refused 


* Appeal from Original Decrees No, 814 of 1007, against the decree 
©. P, Beachoroft Esq., District Judge 24-Pergannas, dated the Sth Ootober 1907, 
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` probate of a will cleged to.Rave been executed by one Uttam 


Mindal on the 29th July 1901. The testator died on the roth 
January 1907 and zn the 23rd April following his nephew 
Sagar Chandra Mendal applied for probate as executor by 


implication. The Court below has refused probate.on two Digamber 1 Mandal, 


grounds namely, fra, that the document propounded. is not a 
testamentary instrument, and secosd/y, that although the testator 
is proved to have put his mark on the first sheet and the attest- 
ing witnesses are shown to have signed the last sheet, as the 
intermediate sheets. were not signed or initialled there is no 
guarantee that the dpcurgent is, asa whole, the genuine will of 
the testator. Both -hæse grounds have been challenged arde 
us in appeal, and in Dur opinion successfully. 

Asto the true character of the instrument propounded by 
the appellant we thick there can be no reasonable doubt that it is 
a will. A will is defied in section 3 of the Indian Succession Act 
as the legal declar=tion of the intention of the testator with 
respect to his property which he desires to be carried into effect 
after his death. Section 49 then provides that a will is liable to 
be revoked or alteced by the maker of it, at any time when he 
is competent to dispose of his property by will, If therefore an 
instrument is on the face of it of a testamentary character, the 
mere circumstance that the testator calls it irrevocable, does 
not alter its quality, for as Lord Coke said in Vystror's Case (1). " If 


I make my testament and last will irrevocable, yet I may revoke - 
— it, for my act or my words cannot alter the judgment of the law 


to make that irrexocable which is of its own nature revocable.” 
The principal test tz be applied is, whether the disposition made 
takes effect during the lifetime of the executant of the deed or 
whether it takes effect after his decease. If it is really of this 
latter nature, it i» ambulatory and revocable during his life. 
[Musterman v. Mabzrisy (3), and in Zosis v. Morgan (3). Indeed, 
the Court has sometimes admitted evidence, when the language of 
the paper is insufficient, with a view to ascertain whether it was 
the intention of the testator that the disposition should be 
dependent on his dath. [Rodertron v. Smith (4)]. .Teated in the 
light of these princi2lee, there can be no doubt that the instru- 
ment now before us is of a testamentary character, It is dee 
cribed as a will and states explicitly that as after the death of the 
testator, disputes might arise among his relations with regard 
to the properties ft by him, he made the. dispositiqg to be 


(1) (1610) 8 Coke 82 {6 h : Q) (1865) I. BE P. & D. ald. 
(2) (1890) 3 Haggarct 938. (4) (1870) L. B. 9 P. k D. 43. 


Msoberjon, J. 
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carried into effect after his: demife. The terms and conditions’ 
are then set out, paragraph by paragraph, and in each paragraph 
the disposition is expressly stated to take effect after his demise. 
Against all this, reliance is placed on the sixth paragraph, in 
which the testator says that he would be at liberty to mortgage the 
properties and not to sell them absolutely. Such a restraint as 
this upon his own power of alienation during his lifetime would 
be.obviously void. It dees not indicate any intention to make 
the deed irrevocable. We are satisfied that the instrument in 
question is a will The view we take is supported by:the decision 
in Rammont v. Ram Gopal (1), where fs hgre the document was 
inoperative as an instrument of present transfer of immovable 
properties, The cases of Sitakoer v. Deonath Sahat (2), and 
Ghottanya v. Doyal (3), are clearly distinguishable, as the docu- 
ments propounded in those cases were in the nature of. agreements 
or settlement, we must consequently hold that the.first ground 


. upon which probate has been refused by the Court below cannot 


be maintained. : | : 

¿The second ground -upon which the learned District Judge 
has refused probate is that each of the several sheets on which 
the-will is written is not signed or initialled. It is well-settled, 
however, that one signature made with the intention of authen- 
ticating the whole instrument, is sufficient, though the will be 
contained on several sheets of paper (Jarman on Wills, sth 
Edition, Vol. I, p. 80), and Redfield on Wills, 4th Edition 
Vol.:I, p. 208. No doubt, as a precaution against possible 
substitution, each sheet may be initialled by the testator or the 
witnesses -(Remsen on Wills, 351). But this is not essential, and 
it will generally be presumed ‘that all the sheets were. put 
together in the same order at the time of execution, as at the 
testator's death. ‘ The leading decision on this. point is that of 
Murah v. Myrsh (4) where Sir C. Cresswell followed an elaborate 
judgnient of Sir H. Jenner Fust in Gregory v. Queen's Proctor (5). 
It was ruled in these cases that when a will is found written on 
‘several sheets of paper one of which only is signed and attested, 
prima facie the presumption is that they were all in the room 
and formed part of the will at the time of execution. To the 
samo effect are the decisions in Bond v. Senwell (6), Winsor v. 
Batt (7), dn the Goods of Gonsden (8), Cook v. Lambert (9)... Of 


' (1) (1908) 12 O W, N. 049 ^ (4) (1800) 1 Sw. & Tr. 598 ; to Jur. N. 8 880, 
.(8) (1904) 8 O. W. N. 614 (5) (1848) 4 Notes of oases 620 
(8) (1008) 9 O, W.N 1021. (8) (1705) 8 Bur. 1775 
. (7) (1881) 2 Br. &. B. 650, | 
(8) (1902) 2 Sw. & Tr. 863; 8 Jur, N B. 180, 
(9) (1868) 8 Sw. & Tr 46; 9 Jur. N B. 258, 53 L. J. Pro. 98. 


w 
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“ course the presump=on is rebuttable and if there are suspicious OIvin. 
cifcumstances the Czurt must act with great caution. Jn the 1908. 
Goods of West(1). But ordinarily the legal presumption would "Chandra 
be applied. Rees v Rees (2), Zn the Goods of Horsford (3). It Mandal 


9 


has further been h=d that in considering whether or not several Digamber Mandal; 
sheets of paper corzritute the will, declarations made by the Mooharjee, " 
testator both before and after execution, are admissible to show — 
that it was his intertion to make disposition in conforming with 

those found upon ths several sheets of paper. Gould v. Lakes (4). 

In the case before rs, there is evidence to show that the testator 

intended to leave his wole property to his nephew Sagar 

Chandra, which is precisely the effect of the will as it stands 

now. We further findthat the contents of the second sheet 

read continuously v:th those of the first which terminates with 

an unfinished sen-ence. Our attention was however invited to 

the circumstance that later sheets inclusive of the last which 

contains the signatu-es of the attesting witnesses are in a different 

ink and probably written with a different pen from what had 

been used for the frst two sheets. But this is not a ground for sus- 

picion because the evidence indicates that the writing of the will - 

was begun in the outer apartments of the residence of the 

testator and prot=bly finished and certainly attested in the 

shop in the neighbouring market where the intending witnesses : 

had gone to make Their purchases. We further observe that in 

the Court below, n» suggestion was made in the question put to 

the witnesses that the will, if genuine, had been subsequently 

tampered with by e interpolation or substitution of sheets, the 

sole suggestion was that it had not been executed at all by the 

~ testator. That view has been completely negatived by the evidence. 

It was only in the course of argument in the Court below that 

the theory was 3-arted for the first time that sheets may have 

been interposed or substituted ; for this, no foundation had been 

laid in the evidenze. The second ground upon which probate 

has been refused cannot consequently be supported. 

The result, thersfore, is that this appeal must be allowed, the 
decree of the Cou-= below discharged, and probate directed to 
issue to the appellant, who is entitled to his cost from the 
caveators, both here and in the Court below. We assess the hearing 
fee in this Court zt five gold mohurs, 


B. M. Appeal allowed. 
(1) (1888) 9 Jor, N. B. 1153 ; 82 L, J, Pr, 182. (8) (1874) L B. 8 P. & D, 811, 
(8) (1878) L. B. 3 P, & 5. 84, (4) (1880, L. R 6 P, D. 1, 
eee . 
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A batéseut cd vios: inoompetenoy of—Pricy Qvwnell appeal —Aftar final admis- 


dion and before trezsnission of rooord— High Coxrt, duty of. 


After an appeal to His Majesty in Oouncil had been admitted but before the 
transmission of the trzasoript record to England, 1t was objected by the respondent 
that he had attainel the status of a Sovereign Prince, so that the sult could not be © 
continued against him I E any Municipal Oourt, and he prayed that the appeal may 


be declared to have ated. 
Held, that althougi the High Court retained jurisdiction over the 
appeal for interlocato— matters, it would not make the order for abate- 


ment, but would treramit the petition with a report upon the truth or | 
otherwise of the alleg-tions made therein, to be dealt with by the Judioial | 


Oompittes upon the karing of the appeal Samarendra Chandra Deb 


























v, Birendra Kishore $c d 9230 
Acceptance of rent Tom transferee, recognition, See ocoupanay holding ... 610 
Account, sult for— Errest Mehal—Landlord and Tenant Procedure Aot, ] 
Beo, 80, application pf, Ses Agent . 108 
Aa a Morigus = Poreclosdre-cHedemptlons When the TUN M 
mortgagee of a pro erty during the oontinuanoe of his mortgage, took 
a conditional mortgaye of the holding of & tenant and after the expiry 
of his own mortgmze, foreclosed the tenant, his mortgagor is entitled ; 
to treat the holdiiz as an accretion and reoover possession upon pay- z 
ment of what is duc n the usufructuary mortgage and the mortgage by NM 
way of conditional ule. Musst. Ketki e. Dinabandhu Patnaik ... _ 88 
Acknowledgment, -.ture and effect oí-- Limitation Aot, Beo, 19 ; Ses 
Rent, suit for » m" 517 
-— c KAKA a pd IKA if ae alive the right of one of the ke 
creditors ; Ses rant, salt for jos in T . 517 
Act X of 1863, I, 0. Ee. 60, o1, (8) We ie . 499 
——XXVI of 1888 - in de , 188 
1 of 1869, Sec, 28 - - 216 
—lof 1873, Bec 25 is is ns - 18 
——lX of 1872, Bec. 1 " en i en .46 
—— I of 1877, Beo, 43 is T l 189 
——X of 1877, Beo, D and Sch, II Art, 184 Qc M: ue | ABA 
Soh. 1 Art. 14 s - = ae- 189 
am mama, Soh- -I Arte. 86, 48, 40 25 
—— ——— ——3À, Soh. 11 Art. 48 m 35 eo 896 
, Boh I Art, 62 Ss T ii Ta $58 
, Bah, II Art, 179 . EE. bo sa -A15 
y——— ols, 1, 8, 4 i sis aya A01 
danganan ala d a e $ , 19, 479 
-—V of 1881, Beos. 81 30, 69 e e wee um o. A 
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Aot ( Contd.) ° 
— IV of 1882, Secs. 2 (a), 108 (4) 
, Seo. 48 RN 
— Bec. 78 a, 
LLL — ——, Beos. 83, 81 
——— ——— —-, Boos 88, 89 
——— — — m, Sec. 98 
——— — mm, Seo 118 T 
—— XIV of 1883, Sees. 33, 25 
—— — — —, Bec. 209 
— ———, Bec. 339  .. i i 
— ——, Seca. 244, 200 uh . > 
, Seca. 214, BIR - de T 
, Becs. 244, 457 
—, Beca. 244, 533 T 
, Bec. 848 . .. i 
— , Sea, 815 
—— m Bee. 578  ... T 
—————, Bee, 58l  .. T 
— VIII of 1885, Rec. 23 
e — — , Bec. 89 us 
—— ——, Bec. 44 ue 
—— ———— —— , Becs 50, 105, 115 T s 
—————————,Bece.67 a vs e 
————————,8Bec.70 a er ~ 
— n ,8eo. 106 ... 
— e, Beo. 148, cl. (b) L 
es , Jeca, 148 (A), 167 
————, Fee, 158 a 
, Seo 165  .. 
— — —, Beo. 167 
————————-,Bee.171  ... " 
———- m, Ben 1d8l  .. si 
—— ——— , Boh. LIL Art. ser 
—— —, ————— Art. G zi i 
——IX of 1887, Beo, 25 e jus ssi 
— XII of 1887, 8ecs..B, 80. .. . T 
—— VII of 1889, Bec. 4 ius se 
—— VIII of 1890, Sec. 53 = one 


——V of 1897, Beca. 25,119 ... " 





—— V of 1898, Seca. 188 187 ... s., - 
——— —, Soca, 133, 156 
———, Ban, 146 T" Ur - 
— —— — — ——, Boon 195, 476, 478 
———, Beo. 440 T wis 
Beo 470 ^ " T 


, applicability of— Proceedings commenced before Aot, V 
1897 came into operation ; See Estates Partition Aot, Secs 25, 119 
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Act (Contd.) . 
—— Y of 1908, Beo, 109 a ji TN a TA 1°8 
; Sec. 109, al. (5) ent eis bas " 836 
———— , Secs 109, 111, O, 45, B 13 via T oe 826 
, See 115, " "RENE .. 80,88 
, O. T1 R. 14 P ro 407 
———————,0 @ i e = id ds 881 
,0 MR 12 - T" T — 898 
—— IX of 1908, Soc. ID i: ES y " ds 517 
— VIII of 1889, B. C. Sec. 39 T iis ifs PANA 106 
—— 1H of 1884, Boo. 202, 288 ss : Du i 818 
; S00. 218 ec - di 18 
——— —7— ———, as uumsndedeby Aot. IV ot 1891, dec 261 lis Sis 33 
———I ot 1895 " Ma js et 901 
——III of 1899, Secs 859, ol. (13), 561 (8), 681, BERE Sec. I T" 638 
, Seo 488, 574, Boh. XYII cl (8) .. T" e" 438 
——I of 1907, Ber. 6 , Sah-Boo 4 m M - 458 
Action, maintainabi3ty—Procuripg dirinon dharan LAK food of breach 
eof peace—Limitacion Aot, Sch. II. Art. 48 ; 8:6 Damages, sut for de 326 
Administration petens lite, when to be granted; See Probate, revo- 
cation of e" " iie je see 263 
Admissibility—PoLoe aiias evidence as to conduct and oondition of 
the socused whil- making the statement ; Sæ confession d 18 
—————.————S8tateement voluntarily made to a police offloar by accused, 
not in custody— 17idenoe Act, Sec, 25 ; See Oonfession m 18 


Admission of freak avidence in the Court of Appeal 

It is not open to cry body to complain of tho examination of witnemes 
by the Oourt of Appeel, where such examination was taken with the assent 
of both sides; and it «annot be objected that the admission of certain 
documents on appeal was rrogular, where that admission was not objected 


to at the time, Jaganath Pershad r. Hanuman Pershad - 74 
Adoption—Oeremon;, 1f neoded— Proof, mode of ; Sae. Burmese Law and 

Oustom one ia ss. ns m 253 
Publicity-—Interence—Ohild, adult; See Burmese Law and 


, evidenoe to establish it— Adoption of daughters son— Family Oustom 
— Raming a question r*quinng evidenoe to solve it after the close of evidence, 

From the ciroumsc&noes that after an alleged adoption which took placa about 
^ fifty years ago a person was desoribed as an adopted son ín the life-time of his 
adoptive father, and maoo succoeded to the estate on the death of the latter without 
controversy, enjoyed t and disposed of it as his own without controversy down to 
his death. and almos every document, both during his life and since his death, is 
based upon the basso -he adoption i£ was kela, that the adoptlon was established. 

The general role o^ Hindu Law that & daughter's son could not be adopted may 
be varied by family ouatom and often is so varied in the Punjab. 


Where the question that the adoption of a daughter's pon, if it took place in faot, 
18 invalid in law, was put forward for the first time at the very last stage of the 
hearing, after the evidence was closed, and when nothing but argument remained, 
e 
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Adoption (Oorts ) . 
c Held, that the first Court was right in refusing to entertain at that i 
stage a new question of that kind, of which the solution must bo... 
dependent upon evidence Lala Rup Narain». Mussammat ae ; 


Devi . . 68 

i ari ck daughter's son, if valid — Family custom ; See Adoption ‘si 58 
Adverse poszesslon—Oooupency holding, permissive possession of— Dis —' 
_ possession ; Sos Bengal Tenanoy Aot, Sch. IIL Art. 8. — ... 89 


Afidavit—Soandalous matter— Diskonost conduct— Proosdere——Cicil Photos Coda 
6 (Ae V of 1908) 0, 18, R, 8—Grounds for belief to be stated, 
t : - Under Order KIK Rule 8 of the Code of Olril Procedure, the: grounds for the 
pellat of the deponent should be stated, 
_ Scandalous matter should be avoided in Serer apd apy proceedings before 
the Court may be objected to for scandal and the scandalous matter ordered to be 
axpunged If a statement of this character is inserted in an afidavit, it may be 
ordered to be taken off the file or the particular passage may be direoted to be expunged. 
The Court may take action of its own motion or upon the application of the 
aggrieved party. 
< . Allegations of dishonesty are scandalous; but they cannot be trented as such tf 
they are relevant to the issue, 
E Allegations of dishonest conduct should never be mut in pleadings 
if no relief is sought on tbat ground. Gobinda Mohan Das r. Kunja 
Behari Das | m , 414 
Agent Under Aot VIII of 1860—Laxdlord. and Tenant Procedure. Act, Bec. 40, 
(t Application of — Forest. Mekal—Aocoownis, ruit for —— J 
Act VIII of 1869 applies to suits between landlords and dante The 
term ‘agent’ in section 80 means a man who isemployed as such bya 
landlord as a landlord, that is a person employed to assist a landlord in bis 
dealings with the tenants. A person employed to sell timber in a Forest 
Mehal and oredit the prooeods to his employer is not an ‘agent’ within the 
Act and toa suit against him Act VIII of 1869 does not apply. Nobin 
Chandra Barua v. Chandra Madhub Barua . -—. 106 
Agreement to enjoy property in defined shares — Effect on the Jara CER 
ment, parol— Partition—Minor, when bound by it; Ses Hindulaw—  . . 
Joint family Ns ae 191 


10 WA AAN AN, if kelire TET to ice. 
Sea Pre-emption, right of, sult to enforoe ee * 626 
Allenatlon—Legal neoemsity— Preservation of estate— Costs ot litigation ; 
see Hindu Law—Succession wes ees m 245 
Amendment of plaint— Qourt when oan grant eee E cass 
not put forward ; Sas suit for rent  .., T T ves 588 
Amendment of A Declaratory sult— Dispossemsion after suit— 
Bpeoiflo Rellef Act, Sec, 43 ; Sas Estates Partition Aot, Seca, 35, 199 ... 189 
Appeal—Fiaal decree -Order absolute; Sse Transfer of Property Act, 
- Beos, 88/82  .. = us m el 


— ———Suit for assem ment of fair Eu and for arrears of rent, valued 
lees than one hundred rupoos on the basis of partition —Bult for recovery 
of rent- Suit by a oo-sharer landlord; See Bengal Tenancy Act, 


Beo, 158 - - P m m "m S 620 
6 
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Application for lew to appea] to Privy Oouncil flled after limitation 


period during v2o3ton—High Oourt when closed; Ses Limitation 
E 

















Act, Bec, Sand Eeh, IT, Art 177 .. 118,120 
—— to paper Court to certify ue: "85 Limitation Act, 
Boh. Il Art 170-cls. 1, 8, 4 s 25. rd oe 407 
— — under wrong setion-—-Oourt’s datr; Ses Transfer of 
Property Aot, Bc» 88, 890 en wan 91 
Apportionment—-Drtgage debt—General rule ; Soe SETA sult for 
enforcement of -— vs séi 150 
nt — — D ENE coronant, valid ; dar ji 476 
x rent and recognition of interest by landlord, effect 
of—Ten&noy crated before the passing of Act VIII of 1885— 
Bengal Tenancy Act, v. 67 ; See Interest on arrears of rent be 45 
Appraisement —Colleetor, “order of, finality; Ses Bengal Tenancy Act, 
Boo, 70 E = gi - 599 


Arbitration referszce to—Application pene ET Ficar Dode 

, (Aet V of 1006) Soh. TI — Rafaranoa to arbitration, withdrawal from, 

" An application Ter reference to arbitration to be operatire must be presented to 
the Court It canist be entertained by a Commissioner appointed to examine a 
vitiose. 

Parties can witadraw from a referenoe to erbitration, when there nes 
not been & complet-d agreement for reference, for Instance when it is not 
yet settled upon wEar terms as to remuneration, the nominated arbitrator , 
is to act, Asutos Deb Sarkar ». Apurba Kumar Deb Sarkar s 440 
Arbitrators award —2epresentation of minors interest— Rati Acation-—Nullity— 

Suit to set asidedacress and sales in eaocution — Vinor— Guardian ad Hism— Married 

noman— Guar-ian of the peraman of a minor— Civil Procsdure Code (Act XIV of 

15889 ), Soos. 9t and 457 — Guardian and Wards Aoc (VIII of 1890), Seo. 58. 

Where in an erbitreors’s award the appellant's sister was described as acting for 
herself and as guari:an to the appellant and at the date of the award an application, 
which was rubsequently rejected. was actuually pending in the name of the appellant's 
sister for a certifio.ts of guardianship of the appellant : 

Hold, that the statement in the award was unjustified, and that in the abeenoe 
of ratification the appellant was entitled to a declaration that the award was s nullity 
as far as the appelent was concerned. 

Beotion 2440 the Olvil Procedure Code(Aot XIV of 1882) applies to questions 
arising between -ertles te the suit in which the decree was passed, that is to say, 
between parties xao have been properly made parties in accordance with the provisons 
of the Code, Under section 457 of the Olvil Proeodure Code a married woman is dis- 
qualified from beng appo ated guardian ad litem ; and that, therefore, the appellant 
waa never a party to any of the sulta in the proper sense of the term. 

Section 53 of the Guardian and Wards Aot, which gives a preference to 
the appointment af the guardian of the person of a minor as guardian for the 
suit, leaves secti c 457 of the Code of Olvil Prooedure untouched, and 
that the effect of the two statutes, read together is that a proper guardian 
of the person of a minor may, if properly qualifled, be preferred as his or her 
guardian a4 lites. Rashid-un-nisa » Muhammed Ismail Khan .. 818 
Area of tenancy, if to be determined in a rent suit, Sse Rent, action for 196 
Arrangement ‘nat executor should render account within certain time— 


No &ocount endered—Partition, if can be made ; See partition ms 8. 503 
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4 
Arrears of rent, after partition by eater landlord ; See Bengal 
Tenancy Act, Seo. 158 -— 

Arrears of rent, suit for—Interest ice on SE ANA amount pd 
tioned in the &cknowledgment; See Rent, suit for yan a“ 
Assignee of decree for rent, applioation for execution T RT 
authorising assignee. to carry on all exeoution proceedings, effect of— 
Vesting of landlord's Interest to superior landlord during the pendency 

of execution proceedings; Swe Execution proceedings 


Attachment of profits ia the hands of Reoeirer appointed in the course of 


mortgage sult— Leare of Comt, when to be obtained—Mesne profits 
in respect of properties covered by mortgage security, See Mesne pro- 


fits -— m 
Auction- "pushes rdi: ot m cortuloate—Ratoppel: See Retop- 
pel sas 4 


— — — — galeable Interest — Bale, when to be set aside; See 

Oivil Prooedure Code, Seos. 244, 318 
Award—miestatement in—Ratification—Validity , Bee ETT PESE 
, Validity ef — Pritata reference—Some of the plaintiff's parties. 

An award, on a private reference made by some of the plaintiffs 
and the defendants is binding on the rights of the parties to it. The award 
is not invalid on the ground that all the plaintiffs were not partica to it. 
Jadu Nath Chowdhury ?, Kailas Chunder Bhattacharjee e 
Babuana Urant, oharaocteristio of; Se Hindu law— Mitaksbara School 
Bengal Civil Courts Act, Secs. 9,39—Subordinate Judge's Court if 





subordinate to District Judge's Conit; Ses Suit tranafer of - 
Bengal Municipal Rd Gactions 909, 233 — Enoroachment, removal of—Swit, 
scope of. 


When & Heii took proceedings for the removal of an alleged 
encroachment under section 903 of the Bengal Municipal Aot and the 
plaintiff sued fora permanent injunction to restrain the Municipality and 
proves that the obstraction hes existed for at least 50 years, he is 
entitled to & deoree. His suit cannot be dismissed ou the ground that the 
Municipality might possibly have proceeded under section 238 Gopal 

Chandra Das v. Chairman of the Santipur Municipality E 


- B17 


818 


41 


018 


Becas, 943, 944, 967 — Hut, oreotion of, without notioe to Commis- 


sloners, offonoe—— Notios to remote hut, not condition precedent to oonriction, 


Sections 218 of the Bengal Municipal Act forbids the ereotion of a hut within a 
Municipality without a month's notice to the Municipal Oommisaioners When, 
therefore, & person was prosecuted under section 267 of the Aot for having ereotod a 


hut without such notice, and :t was found that the hut was so erected : 
Held. upon the facts found the accused ought to have been convicted. 
Hea farther, section 267 of the Act provides for two distinct classes of 
cffenoces, samely, (1) ercoting a hut without & month's notice to the Com- 
missioners, and (2) failing to remove a hnt, erected without euch notice, 
when required to do so, the latter only being an offence of a oontinuous 
nature, liable to be punished with a daily fine, ` Notice of removal of the 
hut is not a oondition precedent to a conviction for the first class of 
offences mentioned above Chairman, Howrah kaka icu 4. 
Golapi Bewa T s 


18 
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_ Bengal Municipal Aot (Cous.] ? o 
M À———À Sec. 90.1-— Wess for certain trade license. 

A Municipality =rnot entitled to any fees for a license under section 
461 of the Bengal iianicipsl Act, where no limits have been fixed by tho 
Commissioners at a meeting, no Hoense has been grantel, and no soale of 
focs approved by thocCommiss;ioner of the Division, Chairman, Bans- 

beris Municipality t. Karunamoy Ganguli is 22 

Bengal Tenancy Ect, Seo. £$— Ocowpamcy right, decisibility ef—Aun-oconpancy 

right, heritability of—Ocoupancy right, secerable er not—Ohild-bearing, petiibi- 
lity of. 

A Hindu died leaving two daughters one of whom had sons and the other 
daughters only. Du-ing the lifetime of the sonless daughter, the grandsons sued to 
recover possession fom & devises of the owner on the ground that they were entitled 
to the estate as the sister of thelr mother was past child-bearing and was dis 
qualified from inher: ing. 

Heid, that the scit must be dismissed, as it could not be affl:med that the sonless 
daughter whose hustand was alive was not putra sembhabita (that is, could not 
possibly bear a son), 

eQuare, whethe & non-occupancy right is heritable or not and whether an 
occupancy right is everable or not exoept to the extent and in the manner indiosted 
in eeotion 23 of the tengal Tenancy Act, 
Per Doss J. (Jenhings-C. J. and Mooherjeo J. not expressing any opinion) 
when an oooupanoy right is devised by will, the heirs of the testator are 
bound thereby. Udoy Chandra Das e. Hari Das Bairagi E 608 
— M — See, 29 —Üo-sÀarer landlord— Enhancement of rent, 

Section 29 of ths Bengal Tenancy Aot is quite as much applicable 
to contracts for enhancement of rent by co-sharer landlords as to those by 
sole landlord. Ran Charan Pal Chowdhury +. Srimati Ekadashi 

Dasi 5 ` 87 
— — Bec, 44— Raiyat brought on the land by landlord's 
ijaradav, if oan asl after empiry af leaso— Suit. by raiyat settled by 
landlord ; Seo ecotment ies dee 65 
Sev. diis Dudes rah yana Mou mg EI of Raed 
amount in cash xx default of payment in hind, 

When under a 2abwilaz, an under-ralyat was Hable to pay as rent a certain 
quantity of produoe-mnd in the event of failure to do so, he was liableito pay a fixed 
amount in cash, hs rent is & money rent within the meaning of section 48 of the 
Bengal Tenancy Act and the limit imposed by that section must be observed. 

Qwere: whether the words ‘holding at a money rent’ in section 
48 of the Bengal Tmancy Aot are description of the landlord or of under- 











tenant, Ananda Chandra Roy r, Makram Ali ee. - 144 
— M eoa. 80, 105, 115— Final publiostion of record 

of rights; See Presumption as to fixity of rent we me 848 
— ————— ——, Bee, 07 ; Bes Interest on arrears of rent T 45 


- , Beo, 70 — Ayyprausmeni—Oollecor, order af—Finality 
of order. 
To make an order of the Oollector under section 70 of the Bengal 

Tenancy Act final, = must be an order in conformity with that section and 

enforceable as a decr=s under olanse 5, In the absence of such an order, it 
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Bengal Tenancy Act (Coxtd.) . 


is competent to the Olvil Court to adjudicate upon the question whether 
the rent is to be taken by eppraisement or division of the produoe. 
Kallaspati Narain Singh r. Gango Singh T 699 
Bec, 105 — Settlement of reni— Co-sharar landlord, maintain- 
ability of application by. 

It is not competent to a co-sharer landlord to make an application for 
settlement of rent under either sub-section (1) or sub-seotiíon (2) of section l 
105 of the Bengal Tenancy Act, Krishna Das Law v. Poresh Sardar 458 
—— À————, Bec, 116— Recorded, meaning of ; See Presump- 

tion as to fixity of rent sie tee er B48 

,Beo 148 "S Usia of the tenanoy, deter- 

mination of, if necessary in a suit for rent—Tenaat holding over; 

Bas rent, action for "T 198 
, Beo 148 Akan of decres, DNA for 

execution TNR authorising assignees to carry on all execu- 

tion proceedings, effect of—vesting of landlord's interest to superior 

landlord during the pendenoy of execution proceeding ; Sse cxecution 

proceeding. wae sits eds sis ree +398 
aaa aan aaa Bee, 163— Appeal —Bwit dy o0-sharer for ameumeni af 

rout and arrears of ronti—Court, duty of, ta such ruli— COouharor landlord 
realising rent ssparaisly— Assessment in proportion to lands belonging to one 
after partition, 

. Asut for assceasment of fair rent on the basis of a bara or paftition between 
co-sharers and also for arrears of rent on that footing is a suit for assessment of rent 
independently of the prayer for recovery of rent from the tenant and is not a suit 
instituted for recovery of rent under section 158 of Bengal Tenancy Act, and that 
section has no application to such & oase, It 1s not a sult by a co-shaier landlord, but 
a suit by one who seeks to establish his right as a separated landlord. 

In such a suit it is for the Court to oonsider whether such separation 
has in fact taken place, if so on what terma, and then to assess the fair rent: 
properly payable by the tenant and finally to decide whether there are in 
fact any arrears due and to give judgment accordingly. Lala Dhanuk- 

dhari Lal +. Baburam Ahir 629 
—— Section 165, Sub-seo, &-—Tenancy, misnss of— Decree for 
; Jorfeitwre, form of, 

Where the land of a tenanoy has been misused, the landlord is entitled under 
section 155 snb-seotion 3 of the Bengal Tenancy Act to have a decree compelling the 
defendant to remedy the mis-uso where ıt is capable of remedy. A deoree which 
merely directs the paymant of compensation is not a proper decree 

The phrase ‘oapable of remedy! means physically possible to 1emedy and doce 
nol means poesiblo remedy by compensation, - 

Where a tenant mis-used an agricultural holding by growing thereupon . 

a mangos orchard, the landlord is entitled to a deoree directing the de- -~ - 
fendant to remore the trees within a speoifled time, and eject him if-he . DES 
fails to do so. He is entitled in addition to a doaree for compensation. 
Harak Singh e. Kirat Narayan Singh .. . . 505 
, Seo, 107— Emoumbraxce, setting aside cf— — 
Purchaser in rani deoroo— Purchaser under mortgaga decree of tho portions 
s 


akin ani 
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Bengal Tenancy Act—iCoatd,) * i 

or the holding— Limitation —Notlce served within a year from the date of 
confirmation of sale, if valid—Rstoppel—Oonduct ; Ses Title, priority of 


qe oe 





necessary. 

An unrecorded purchaser of a share of a durputni may, when ths 
tenure is advertised for sale in execution of a decree for rent by the putni- 
dar, apply under section 171 of the Bengal Tenanoy Aot Upon such 
application, he is entitled to be placed In possession without recourse to a 
separate sult, Radhika Nath Sarkar r. Rakhalraj Gain 


610 


——, See, 171 —Purchaser of durputai— Possassion, ruit for, wot 


478 


——-——, Ses, 181—Ghatoali lands— Ooowpaxoy Pu 


panoy right—Trespasser, tenant under. 

The restriction on the grewth of occupancy or non-oocupanoy rights in 
ghatwall lands is for the benefit of the ghatwal, When there2ore the 
zemindar unlawfully disposasesos the ghatwal and settles the land with a 
raiyat, the latter acquires non-oocupanoy and occupancy rights against 
his landlord. The zemindar's position is not improved if upon resumption 
of the ghatwall lands by Government, they are subsequently settled with 
them, Babu Lal Sheikh v. Purna Chandra Babu 





tion—Adrarss possession, 

When a person entered into posesion of an ocoupanoy holding by 
permission of the tenent and subsequently claimed a title-in himself and 
obtained reoognition from the landlord, the case was one of adrerse 
possession and not dis possession and the two years! limitation prescribed by 
Art, 8, Boh, IIT of the Bengal Tenanoy Act has no application. 

Sonatan Sheikh v. Chaku Sheik 





Buscution of dscree—Linitation—Deores by oo-sharer landlord, 


608. 


———, Sch, IIT, Art, 8— Limitation — Occupancy ETE nia 


-——- 


= 
* 
J 
7 : 


——, Sch. IIT, Art @—Act Iof 1007 B, O., Sea, 61, Sub-Beo, 4-2 


An application for execution of a deoree for rent obtained by a co-sharer land. 
Jord, presented after the amendment of ths Bengal Tenancy Act by Act I of 1907, 
is governed by the amended Article even though the deoroe might have been made 


before the amendment, 


Under Boh, IO, Art. 6 as amended, a decree for rent in a suit by : a oo-sharer 
landlord is subject to the same period of limitation as & decree [n a suit by the entire 


body of landlords, 
Quære, whether the oase of Kadaraath v. Ardha Ohander which 
interpreted the law as it stood before the amendment of 1907 was correctly 


decided. Thakamani Dasi ». Mohendra Nath Dey Sarkar re, 


Bequest to trustees for establishment of 1mage and worship of delty after 
testator's death, If. valid ; Sae Hindu Law sis = 

Bond, sut on a, executed by disqualified Ta AG e aside— 
Decrees for lease and simple interest at reasonable rate—Qosts ; See 
Indian Contract Aot, Beo. 16 - 

Breach af the peace information as to, See Gak suit for. . 

Burden of proof— Deposit by mortgagor in full discharge of narisugédu s 
right—Withdrawal of the deposit by the mortgagee's Neni Dp, 
See Transfer of Property Act, Secs. 83, 84 ite T 


Ema ragi kaananku 





Hatoppel; See Mahomedan Law ‘ag TEE 


f 
=> 


* 


^ om 
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Burden of proof—{Ccatd.) . 
———— — — -(ooupanoy Ayat- Troon, right to out —Trees, property 

in, when out down-—Loocal custom, See landlord and tenant e 25 
—— — —  Testator's sound disposing mind ; See Probate < 276 


Burmese Law and oustom —4# pttoa— Moda of yroof — Publicity Inferonoot from 
tho faote of tha life of pariat —Child, adwit. 

According to the law of Burma no formal ceremony is necessary to constitute 
adoption, and though ‘adoption is & faot, that fact can either be proved as having 
taken place on a distinct and specified ococasion, or may be inferred from a oourse of 
conduct which is inconsistent with any other supposition, But in either case 
publicity must be given to the relationship, and that amount of proof of publicity 
required will be greater In the casas of the latter category, when no distinct occasion 
can be appealed to, * ss 

In many oases the inference of the relationship itself may naturally be 
taken from the facts of the life of the parties apart from the verbal state- 
ments of those concerned. Thus when a child who has natural parents 
leaves those parents and {ts own home, and is brought up in the house of 
another who treats it as a father would a child, the inferenco is not dificult 
to draw, and that facts from which that inference is drawn are public facts m 
necessarily known to all the person's friends and acquaintances, Butin - 
the ease of an adult, when the inferences to be drawn from “bringing up" 
are necessarily absent, and where the oonsequenoe of adoption is disinher!- 
sion of those entitled to succeed by law, it is especially necessary to insist 
on adequate proof of publicity or notoriety of the relationship. Ma Ywet 

* Ma Mo T 258 
Bye-law, when valid, Ses Oalcutta Municipal Aot, Secs, 559 ol. (18), 

561 (è), 631 sse sss , 628 
Calcutta Municipal Act, Beas, £86, 514, Sok, TPI, Ol. 8.—Iron,— Steel. 

In 8ohedule XVIII, Olause (8) of the Oaloutta Municipal Aot the term 
iron includes tsel, so that a person who used premises for storing steel joists 
without license granted under section 468 (1) was rightly convicted under 
section 574 Ganga Narain Pal». Corporation of Calcutta i 486 
en, OL, (18) seotlons 559, 561 (b) 631, —Bye-Laros, scotion 1— 

' — Bmorcachmont on a Publio street, by raising pillart— Obstruction, removal of, 
note fur—Notios, disobedience to the requisition af— Proceedings, institution of, 
three months after the ocpiration of the period of ths reqwirition — Limitation— 

Offence, if ooxtixwows. 

A Bye-law must oonform with the provisions of the enactment under which it 
purports to be made. 

Bye-law, section 1, so far as it relates to obstruction comes within the provisions 
of clause (18) of section 559 of the Caloutta Municipal Act (III of 1899) 

Section: 561 (5) only anthorises the penalty for the continuanoe of a breach, here 
notioe follows breach. The’ penalty is attached to breach which only arises after tho 
notice and there is no provision for any subsequent notice which could oome within 
the provisions of section 581 requiring that there should be notloe after breach. 

The Bye-law purports to create a continuous breach which is outalda of 
and fails to comply with the provisions of section 561, olause (5) under 
which alone it can claim vitality. There is, therefore, no provimon fora 
continwing breach that could take tha caso outslde the provision of section 
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Caleutta Municipal Act—iOokta.) 
681 of the Calcutta Municipal Act Narain Chandra Chatterjee t, 
Corporation of Caloutta  .. 615 
Capable of remedy, meaning of ; 86 Bengal Tenanoy Aot, Seo, 165 ... 595 - 
Caveat, who can enter ; Ses Probate, revocation of "T T ' 9203 
Caveat Emptor, doctrine, does not apply to execution sales ; Ses Suit for 
purchase monay WA 658 


Certificate sale—JVAat pase TN DA sale—Publio Dorani Re- 

covery Aot (I of 1885 B, O.)— Registration of names in tha Oolisotorate, 

want 0f — Nffoot — Ratoppel— Representation, 

It is settled law that the effect of a sale under the Publio Demands Recovery Aot 
is to paas to the purchaser neerely the right, title and interest of the persons named as 
the judgment-debtors $n the certificate, Where therefore such persons had no sub- 
sisting interest in the properties : 

Held, the purchaser aoquired no title whatsoever. The real ownors of the pro- 
perty are not estopped from setting up thelr title beoause they did not register their 
names in the Oollectorate, 

The doctrine of representation and the prinoiple of estoppel-are not to 
be extended to onses of sales under the Publio Demands Recovery Act. 

Mussammat Raja Koer e Gunga Singh ju 901 


Chakran Commissioner, order of, if necessary to be set aside; See Ohakran 
land e T » 108 
Chakran land rerumptlon a, by Ohakran Commissioner, affect of 
Ordar of Okihran Commissionsr, Uf necessary to bo si asido— Looation 
of land, if nsorssary in a ruil for joint potsassion, 
Where the plaintiff bas not-asked for exclusive pomsession but only joint 
poesession of the land in dispute with the defendants, it is not neceamary for 
the plaintiff to locate the land which formed only & portion of the entire ares 
of the land, part of which only wns resumed by the chahran Commimioner as 
chakran land, nor to ask to have the order of the chakran Commirsioner set 


aside. Nityananda Haxra v. Bakkeswar Ta .. 108 
Charter Act. Bec 15—High Oourt's power to met aside detenta 

order ; Sas Oivil Procedure Code, (1908) O. 11. R, 14 zs E 407 
Child, adult-—Inferenoe—Publioity--Adoption; Ses Burmese Law and 

Oustom - i vis - — Em 253 
Child-bearing, possibility of ; See Bengal Tenanoy Act, Seo, 23 oF 008 
Civil Procedure Code, (1882) Scos. 28, 25, Sae Suit, transfer of à 208 


, (1882) Beo. 4B8— Different onnsa of action — AUernatice 
olaim common io all swits. 
A plaintiff is entitled notwithstanding section 48, Ofvil Procedure Code, 
to maintain different suits in respect of different parcels of land for which 
there are different causes of action, although he sets up an alternative 
claim common to all the different sults, Wousst. Kotki ». Dinabandhu 
Patnaik as 88 
——— am —— —, (1883) Sees. 50, 03, 03, &78—dAdoeriasibility of docwments 
not produced with plaini— Doowmont on wok ruft is basod — Prejudioo by recep- 
tion of document at late stage— Civil Procedure Code (Act V af 1008), Sec, 115 — 
Fevision — Jurisdiction — Erroncous decision ou question of fact and lew— Hajeotion 


f document by appellato Court, if and when proper— High Court, inter/frence by. 
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Civil Procedure Code—(Conté.) | i 
When a Court commits an error of law, it does Bo act in the Sine of its 
_Jorisdiction either illegally or with material irregularity within the meaning of 
seotion 116 of the Code of Civil Procedure (Aot V of 1908). 


- When a Court erroneously holds that a suit is based really upon one dooument, 

as in the present case, a day-book and not upon another, a ledger, and erroneously holds 
-that the day-book ought to have been produced along with the plaint, it cannot be 
maid that the Court has refused to exerolse a jurisdiction vested in the Court by law 
or has acted in the exeroise of its jurisdiction illegally or with material- irregularity, 


An appellate Court cannot, in view of the provisions of section 578 of the Oode. 
reverse the decwmion of the Court of first instance on &ooount of any error, defect or 
drregularity whether in the decision or in any other order in the suit or other- 
-wise, which does not affeot the merits of the case or the jurisdiétion of the Court, 


An appellate Oourt cannot, in view of the provisions of section 578 of the Oode 
‘reverse the deolston of the Court of first instance on the ground that leave ought not 
‘to have been granted for the reception of a document at a late stage of the case unless 
it is satisfled that the grant of leave under section 63 of the Code, at & late stage of 
the case has affected the merits of the case, or has prejudiced the trial, or that, by 
reason of -the delay in the production of tha document, there was a well-founded 
‘gréund for suspicion that the document was not genuine and reliable and that leare 

ought not to have been granted. `. 


C - The provisions of section 62 of the Code'&re, no doubt, of an imperative obaracter 
and onght to be strictly followed. But regard must be had to the policy which under- 
lies the provisions of sections 62 and 68 of the Code, ris, to exclude evidence, as to 
the existence of which at the date of the suit there may be reasonable doubt, and as 
to the genuineness of which suspicion might rightly arise beoanse it was produced ata 
late stage of the proceedings. 

The bare ciroumstanoe that a document has been produced ata late stage of the 
, case and had been received by the Court of first instance under section 638 would not 
by itself constitute a sufficient reason for the exolusion of the document from oonsi- 
deration by the appellate Court, The error ofthe appellate Oourt in thus rejecting 
the dooument on that ground alone amounts to an illegal and irregular act, and by 
itself, forms a sufülalent ground: to justify the interference of the High Oourt, 

Where a Judge observed in his judgment “that if the day-book was 
ruled out, there was no evidenoe to support the plaintiffs case, which must 
consequently fail" and it is found that there was other evidence worthy of 
consideration such as the ledger, whioh in the &beenoe of the day-book may 
be admissible in evidence, and the oral evidence in proof of the day-book, tbe 
Court held that there had been no proper trial by the Judge and sent the 
case back to him to oonsider that other evidence. Mowa Lal Sahu r. 


- 


Kumerji Jha i 83 
(1882) Bec. 209; See Suit for enforcement of 
mortgage ... - us ees 208 
—— — —— — ———À, Bec. 231, Bos Limitation Act Boh. IL Art, 179 479 
— — ——, Bec. 282, and (1908), O. 22, R. 19— Party, death 
of—Subetitution— Assignee Representative ; See Kxeoution prooedings 396 
—, Beo. 244— Party— Married woman appointed guar- 
dianz-ad-litem ; Se TERRORA award us ros ao 818 
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Civil Procedure Code :1882)—(Üewt4.) 

, Seos 244, 809 Salaabia propariy—Sale of holding withert 
consen of landlord,—Transfer ef Property dot, (IV of 1883) Secs 9 (e) 108 (5). 
Property which is not transferable without the landlord's- consent ts not ‘saleable’ 

within the meaning of section 366, Civil Prooedure Oode, and cannot therefore be 

attached in execation of a decree. 
There 18 no usige in Comilla, under which tenants are entitled to sell their 
holding without thé oonsent of the Maharaja of Tippera, 
The Transfer of Property Act does not apply in cases where the legal 
rolitionship of the parties was constituted before the Act name Into force, 
Kailash Chandra Palv. Hari Mohun Das - , 110 
— A — a, (1883) Sacs. 944, $13 ——Salenble intorest — Auction-purohaser 
» — Bale, at aside on whai ground, m 
An execation male can be summarily set aside on the applioation of the auction- 
purchaser under stotion 318, Oiril Procedure Code, only when the judgment-debtor 
hay no saleable interest therein, No order own be made under that section when the 
judgment-debtor has an interest, however small, in the property sold. | 
n the abeence of fraud or misrepresentation, an exeontion-sale cannot -. 





be set aside under seotion 344 merely on the ground that the auction- 


purchaser thought that A and B were the judgment-debtors and he 
purchased the interests of both, whereas in fact A was the sole judg. 
ment-debtor and his interest alone passed at the sale. Makhamohore 
Sarkar c. Nishid Gonai das 402 
—— ~ (1882) Beo. 244 and 588— Hoecution-salo— Deoree-holder's 
gonession as purchassr—Sale st aside—COlalm for mesma profits and interest by 
repretontaiipes in title of the Puta aa aaa il olaim for interest on 
the purokate- money. 

In execution of a deoree, the :eoree-holder (appellant) purchased the ms 
and obtained possession. The puiohase-money was set off against the amount due 
under the deoree, which contained no provision for future interst on the amount 
deoreod. On the sale being set aside, the judgment-debtors representatives in title 
(respondents) paid the deoree-holder the decretal amount und possession of the property 
was restored to them. Then the respondents applied in execution proceedmgs for 
mesne profits and interest. The appellant contended that a separate sult was required' 
and that he was entitled to interest in respect of his purchase money : 

Held, that the claim of the respondents to have the questions 1n dispute 
determined in the exeoution proceedings was jusiifled by sections 583 and 
214 of the Code of Oiril Prosedure (Act XIV of 1882), and that the claim 
ofth» appellant to be allowed interest was absured. Munshi Prag 

Narain v. Thakur Kamakhia Singh 5 287 
—— —— —— —— — , (1888) 800, $48-— Notloe undar Boo, 948, Civil Procedura Cede, 
Courts duty to issue, 

It isthe duty of the Oourt to is&ue & notice under seotion 248 of the 
Code of O1v1] Prooedure, upon the jadgment-debtor,: inasmuch as more than 
one yoar had elapsed between the date of the decree and the apphoation 
for execution, even though the deoree-bolder may not have formally 
asked for the issue of such notice and it is not obligatory upon the decree- 
bolder todos. E H Steven <, Kamta Pershad . s e.c P 
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Civil Procedure Code (1882 —'Contd.) 














———, Bec. 815—Bult for reoovery of purchase mony, . 

maintainability of—Osteat ems ptor ; Sac Buit for purcbase money "" 558 
— , Beo. 457—Guardian and Wards Act, Seo. 53, effcot 

of ; See Arbitzator award dvi .. 318 
non SOC, 540; Seo Transfer ot Piopi: dis Fecs 

88, 89 ist die us Tn a 2 91 


, Seo. 578— Prajudion — Document. refusal of prayer to send for. 
Omis*ion by a Court to send for a dooument and to give an opportunity 

to a party to prove the same is not sufficient to set aside a decision, unless 

such omission has prejndioed the party who wanted the document to be 











proved. Gopal Singh t. Laloo Lall M sts 27 

ae en eee , Seo. 578 See Mi«joinder of dig to i 58 

—— ———— —— ——, (1889), Sec. 584—Seoond Appeal, growed. of—Docwment, 
construction of. 


A second appeal does not lie because some portion of the evidence is in 
writing (that is, In the form of a document) and tho Judge in the Oourt 
^ot Appeal below makes a mistake as to the meaning of it. Braja Mohun e 











Mandal v. Thakur Das Nath bah 508 
,/1908) Bec. 1l09-—Demages suit for—Trespese— 
Small Geuse Court—J nrisdiction ; See Second appeal 198 
—— , (1008) Sec, 109 ol, 'a)— Final order— Remand WAN, 
Council Appeal, 


The term ' final order? in section 199 of the Civil Procedure Code, 1908, denotes 
an order which finally decidos any matter directly at lasne in the case in respect of the 
rights of the parties. An order of remand may bea final order within the meaning 
of this section, if it decides in effect finally the cardinal point in the suit or an issue 
which goes to the foundation of the suit, Whether a particular order falls in this 
catagory must depend upon its contents. 

When the fundamental question in the case was whether the suit was barred 
under section 244 of the Code of 1882 and the first Court beld that the sult was no 
barred, but ihe lower appellate Court took a contrary view and remanded the suit for 
trialon the facts and this order was subsequently affirmed by the High Court : 

Held, that the order of the High Court was a final order within the 
meaning of section 1C9 of the Code of 1908, Saratmani Debi ~. Bata . 

Krishna Banerjee D. es BRA 
~ ~, (1908) Seas. 109, 111 and O., 45. R. 13— Reosicer, appointment of, 
High Courts gower—Pricy Council eypoal—Special leare. 

Where after refnsel by the High Oourt to grant leave to appeal to His Majesty 
in Council, special leave has been granted by the Judicial Ooinmittee, the High Oourt 
has no power to entertain an application for appointment of a receiver of the property 
in dispute under Rule 18, O 46 of the Olvil Procedure Code of 1908. 

The changes Introduced in the Code of 1908 do not in this matter affect 
the law as it stood under the Code of 1882. Tege Singh v. Bichitru 

. Singh Si 336 
— (1908) Beo. 115— Erroneous decision on question of 
law-—-High Oourt, interference by, See (trill Procedure Code, Beos. 59 


$2409, 578... a = ya. ^ ps - 83 
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Civil Procedure Code (1903)—{ atd.) 
— m, (1903) Sec. 115—Rerision—Brroncous docision on -quastion of 
M : law — High Court, yaterforonce by. 
The High Court has no power to interfere in revision under section 115, 
Otvil Prooedure Oode, when the Court below has fallen into an error on a 
point of law, if it had jurisdiction to deal with tit. 
The fact that the High Court has in similar cases interfered when no 
objection was raised cannot be regarded as an authority for holding that 
the High Oourt has Jurisdiction to interfere, 
The case of Sunatoa v. Sheikh Halim and Biadubashins v, Jaknari 
are in direct conflict, Shama Charan Ghose v. Mohammad Ali - 80 
— ———  — ^, (1803) O 11, R 14 —Dooumaente, production of, order for, before 
framing of isruss—Oovrmlssion, when to bs üasuod— Commisioner, power qf— 

Right to inspectlon-» Ravfslon—Ohartor Aot (Stat. 94 and 85 Vist. Cap. 104) 

Beo. 15. 

An order under Order 11, Rale Lt of the Oode of Civil Procedare for the pro- 
duction of documents oan be mide b.fore the issues have boen framed, The order 
for the production of dosumants is to be lunited to sach documenta alone as relate to 
matters in question in the suit, and the Oourt must, consequently, before it makes 
the Brder, determine for the purpose thereof what are the matters in question in the 
suit. 

A party cannot obtain a commission for the inspeotion or produotion of books or 
papers in order that he may ransack them for eridence to make out his case; he is 
entitled to production or inspection only when the same is material and neoessary to 
establish his cause of action. | h 

When the Court 1s satisfied that an order of production of document should be 
made, the time and place of inspeotion should be speoifled and it should also give 
directions as to the manner of inspection. 

A Qourt should not delegate to the commissioner the exercise of the power which 
the Oourt possesses under Rule 14 to require the prodaction of any dooument, When 
a particular document has been produced before the commismoner and marked by 
him in the manner directed by the Ooart, it will be open to the plaintiffs to inspect it, 
and if they are advised that the produotion of any particular document in Court ts 
necessary in the interests of justioe, they must make an appropriate application to the 
Court, and the question will then be dealt with by the Oourt in the presenoe of both 
parties under Order 11, Bule 14. 

A right to inspection ordinarily includes the right to have copies of the document. 

The plaintiffs will be at liberty not merely to inspect the documents but also 
to make note of their contents, If they find it neoeswry to obtain copy of a document 
they must apply to the Court for directions. 

If the High Court is satisfied that an interlocutory order, such as an 
order for the production of documents, has been made without jurisdietion 
or under such circumstances as aro likely to cause irreparable injury to 
one of the litigants, it has power to set muara right under section 16 of 
the Btatute 24 and 25 Victoria, Chapter 104. Gobind Mohun Dass *. 





T mpi Doss i ix 407 
M paka ry (1906) o. 19, B. f- Denonenta grounds for belief to 
be stated, Ses Affidavit ... is s à a 414 


664 TH OALOUTTA LAW JOURNAL. (You. Xv 
Civil Procedure Code (1903, —(Cent&.) e € ; 
AL — mann, (1908) O. 28—Sudstliution, application for-—Prisy Oouncil 
Appeal—-Death of partias, after final admission and bofero transmission ef reoera, x 
After tha final order for admission of an appeal to His Majesty in Council 
has been made by the High Court, and before the transcript of the reoord has been 
tranamitted to England, the High Oourt has power to entertain anapplication for 
substitution of the legal representatives of parties who have died meanwhile. Order 
22 of the Olvil Procedare Code, 1908, has no application to this matter, No 
question of limitation oan consequently ams} Any order for substitution made 
by the High Oourt, however, is subject to the rules of the Judicial Committee and 
such directions as may be given by their Lordships at the hearing of the appeal. 
The history of the praotice :u this matter reviewed. Jadunandan 
= l Koer v. Ramjiban Lal ...- T 381 


— —, (1908) O. XXXIV, Bs, 4 and 5, See “Transfer of 

Property Act, Seos, 88, 89 " 91 
Claims disposed of ú oiharwül than !n sana wiih ieee rules" 

meaning of; See Oudh Sub-settlement Aot 183 
Commission, when to be issued, Ses Olvil Procedure Jode (1903) 0. 1, 

B. 14 6 we AO 
Commissioner. power of, as Or Peia Code (1908) 0, 1, R. 14 407 
, to examine a witness— Application for refurenoe to Arbil- 

tration ; "m Arbitration, reference to 440 
Compensation,--Awatd—Earller awardg, reviewing E E ot i 











"gales of lands in the neighbourhood ; See Land Aoquision Act ons 28] 
nn for use and occupation, no claim as to—-Damages if can 
be decreed ; Ses Bult for rent ves px 698. 
m_m payable to MEN KAR isquiitios 
proceeding ; See Lease... x 416 
— . sudit to recover, for E of trees cut ivi ation 
Act, Bah, IT, Arts. 36, 43, 40, Sos Landlord and tenant -— e" 26 
Compóund interest covenant to pay, if enforceable ; See Suit for enforce- 
ment of mortgage seourity is 208 


Compromise, deoree, directing sale of ME E ANA S of 
condition —Exeoution of decree—Separate anit, Ses Transfer of Property 
Aot, Becs, 88 89 We T ive Tm 9l 


tae 


, agreement of—Imperfectíon of title—Predeceasad son's 





daughters—Deughter's estate, Sae Hindu Law—Snocession,.. x H3 
Conclusions o! faot.—HReversal—J udge of first Court ; See Probate js 276 
Concurrent fünding— Daughters, exclusion of—Family oustom—-Privy 

Council practice ; See Oudh Estates Aot, Sen, 28 kah ¿i 216 


Confession--Siatomout toluntarily made to a polise officor by accused, not in -— 
Admissibitity— Esidenon Act (I af 1879), Sec, 25— Polico affcer's evidence as (o 
conduct and condition ef the accused while making the statement, adnissidie, , 
A person who had committed a murder voluntarily went to a police station, 

antl made a statement to a police officer that he had done the deed, and that the . 

instrument of murder was in a place named. He was subsequently arrested 1- 

Hold, that the statement was a confeasion and was not admissible under section 23. 
of the Evidence Act. 


= 
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Confession—(Oontd.) ° 
e Evidence of the police officer, however, was admissible to prove the 
conduct and condition of the murderer at the time when the statement was 


made, Rex ».Shaik Taleb jn - 18 
Consent deores directing payment by instalmenta, if valid ; See Transtor 
of Property Aot, Secs. 88, 80 sa ve T 91 
Consent decree in mortgage suit—Transfer of TOONE Act allent in 
procedure ; Sse Transfer of Property Act, Seca. 88, 89 M ss 91 


— — ——deoeores, setting asido—Frand-—Rsriew, application for—Fresk suit, main- 
tainability of — Election of remedios — Has Judroata— ExXoppel. 

A consent decree may be impeached either by an application for review or by 
a regular guit, * 

Bren though jt might bê held that section 633 of Act XIV of 1882 is comprehen- 
sive enongh to allow an application for setting aside a consent decree on the ground 
of frand, a regular suit is certainly the more appropriate remedy in such a case, 

The rule in England and America is that where a consent decree has been made 
and entered, if ıt is challenged on the ground of fraud, mistake or any other like 
cause, the party aggrieved must proceed by a fresh action ; it the consent order is 
aseaied on the ground of olerícal error or on the ground that it does not oorrectly 
state what the Court decided and intended to deside, the remedy is by motion or by 
a bil of review. 

The rule is based upon substantial grounds of justice and convenience and not 
upon any artificial or technical reasons pecaliar to any partioular system of juris- 
prudence, 

The deoision in Anshootosh v. Tura Prasanna in so far asit held that a consent 
decree may be challenged in review on the ground of fraud was (a) obiter dictwm and 
(b) not supported by the authorities clted by the Judges, 

A question of election of remedies arises when they are inoonsistent, 

The two remedies (review and fresh suit) are not inconsistent and there cannot 
therefore be a question of election of remedies. — Soar/ v. Jardine followed. 

A suit to set aside the decree on the ground of fraud is maintainable 
notwithstanding that a previous application for review has been dismissed, 

No question of res judicata or estoppel arie. Mussummut Gulab 














Koer v. Badshah Bahadur i9 420 
Construction of the Statute of Limitation ; Ses Debotter SHE. 
alienation... 281 
Contempt of Court—Falare to carry odi Court's AN, lodged 
with diligenee—Stay of execution ; Sse Decree . a la 831 
Co-sharer, desiring to enforce GOV Ah LS Prog dU Rd Bae Preemption, 
right of, suit to enforce ... c ii s 208 
Co-sharer landlord, Recognition, effect of : See ey suit for ie 618 
——— — —Oontraot for enhancement of rent; See Bengal 
Tenancy Act, 8ac, 39  .. i ake es 87 
-—— , decree for rent—Limitation—4Aot I (B. 0) of 1907, 
Seo. 61, Sub-seo. 4 ; Sas Bengal Tenancy Aot, Sch. III, Art. 6 "T 468 
— —— -Rent, settlement of, application for, if mam- 
tainable ; Sas Bengal Tenancy Aot, Sec. 106... Ste 458 





ee EE 


, sat by—BSult for assomment of fair Hun and for 


arrears of rent, valued lems than one hundred rupees on the , 
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Co-sharer landlord—{ Conta.) ° : 
basis of partition—Suit for recovery of rent—Appeal ; D 
Tenanoy Act, Seo, 153  .. da 029 


M 





— fuit for recovery of his sacs of nb t co- 

sharer landlord purobaser of tenant’s interest—-Oleaim, if enforceable 

under Bengal Tenancy Act ; See Rent, suit for... Eo d s 517 
Costa— Partition suit-— Who is to bear; Ses Partition zi 503 
Court, duty of—Suit for assessment of fair rent and for arrears of sadé 

valued less than one hundred rupees on the basis of partition; See 


Bengal Tenanoy Aot, Seo 158 jas e 629 
————of Bubordinate Judge, if subordinate to the d of Distriot 

Judge ; Sae sult, transfer of akah jä » 208 
Court's duby—Amlgnment of decree— Prooeeds, A ta qf — Recorded 

deores-holder and assignee ; Sæ Execution Proceeding... as 896 
Courts inherent power to rehear ; See Re-opening a criminal case i 80 
——————— — ——to do justice; See Transfer of Property Aot, 

Becs. 88,89 ... sé iu T 91 
————power to recall order sl ikea up; Sis odes sei 406 
Covenant restraining allenation—Reentry, right of—Assignment, if . 

' binding on lemor ; See lease is y 49 
—— —— , validity of— Compensation payable to juu oues 
Land Acquisitiun Proceeding ; See Lease ds "e 478 


Criminal Prosedure Code, Sez. 133, 157 —Compromite— Arbitration — Order mads 
without evidsros, not validated by consent, 


An order under seotion 188 of the Oriminal Prooedure Oode made upon 
no legal evidence and based upon information gathered at a local enquiry, 
is illegal, though the parties may hwre consented to such an irrogular 
procedure. The provisions of section 187 are mandntory, and no walver on 
the part of the petitioners oan confer on the Magistrate authority to act in 
a manner not prescribed by the Legislature. Upendra Nath Mandal 


——— ——— ——, Boos, 185, bb b Magistrate Pertonal interest— Public 
capacity. 


X as Chairman of a Looal Board issued notice upon A to remove an obetruotion 
upon an alleged public high way which A olalmed as his private property, .X, upon 
facts brought to his knowledge, over-ruled the objection, X subsequently in his oapacity 
as Sub-Divisional Officer took proceedings against A under seotion 188 of the Oriminal 
Procedure Oode and made an order against him. 

Held, that X had acted without jurisdiction in contravention of 
section 556 of the Oriminal Procedure Code. Rajani Kanta Panja r. 


Emperor sis = or 484 
a ener, Bee. 146, order under—Injunction—Limitation 
Act, Boh, IT, Art. 42, See Damages, suit for... - 236 


, Baos. 195, 470, 478—Banstien to nai TA ale- 
monts o/-— Polise lason ud i c Polon false information to—Judicial exquiry, 
false statement during —Ganction, principles upon whioh to be granted, 

Beotion 476 of the Oriminal Prooedure Oode has to be read with section 195, and 
is therefora restricted by the limitations contained in clause (b) of that section. An 
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Criminal Procedure Code—( Curts.) : 

arder for prosecution under section 476 cannot therefore be made for alleged perjury 
during a Police investigation, 

Quaere, whether the same principle is applicable to & owse under section 478, 
Oriminal Prooedure Oode, read with section 105, ci, (c). 

A prosecution may be directed under section 470, Oriminal Procedure Oode, in 
respect of perjury alleged to have been committed in the course of a judical investi- 
gation following a Police report. | 

An order for prosecution under section 476, Criminal Procedure Oode, 
like a sanction to prosecute under section 195, must be made with great care 
and caution, The Oourt must be satisfied that there 18 & reasonable founda- 
tion for the charge in respect of which proseoution in sanotioned or 
direoted. Jadunandan n * King Emperor ix ES 
— HH — . 4i0—Oourt's power to rehear; Ses Re 





8 


opening a oriminal oase iia vus NG = 
—————— , 580. £76—Sanction—Judicial Prooseding —Kwe- 
, lon proceeding . 

In execution of a decree for money, attempt was made by the offloers of the Court 
to attach and seize the movables of the judgment-debtor, Resistance was thereupon 
offered by person present on the spot The Oourt held an enquiry, and under Seo 476 
of the Oriminal Procedure Code, directed the prosecution of the persons who had 
offered resistance, 

Hs i: that an execution proceeding is a judicial proceeding and the 
resistance having taker place and brought to the notioe of the Court in the 


course of such proceeding, tho order under Boo, 470 was made with 





jurisdiction. Dakhineswar Misra». Haris Chandra Chatterji — .." 450 
CEN — ———, Secs. 476,478; Bes Oriminal Procedure Code, 

Becs 105, 476, &o., Qa ie bs one ave 564 
Crops out and appropriated, damages for ; See Damages, sult for és 226 
Custom, excluding daughters from sucoæzion, effect of ; See Milo in 

lew n" TM - 297 


Damages seit PE rr erronsons decision — Likelihood. of bre. of panas, in- 
formator as to—Aotion, maintainability— Cause of action—COrops ont and appre- 
prhited —TAmitation Act (XV of 1877) Bek. II, Art. 48—Infunction—Criminal 
Proosdure Code (Ax V of 1893), Soc, 148. 

[tis well-settled that no action will lie against any person for procuring an 
erroneous decision of a Court of Justice. This isso, even though the Court has no 
jurisdiction in the matter and although its judgment or order is for that or any other 
reason Invalid. i 

Where the defendant informed the Magistrate that there was a possibility of a 
breach of the peace and it was not suggested that the information was untrue in 
fact and on the recommendation of the Polloe the Magistrate oommenoed proceedings 
under section 144 of the Oriminal Procedure Code, it was held that the plaintiff had 
no cause of action against the defendant in so far as the plaintiff might have suffered 
any damage by reason of his inability to cultivate the land attached by the order of 
the Magistrate. 

In so far as the arope grown by the plaintiff and cut by the defendant, were 
concerned, the o&use of action arose on the day they were appropriated by the 
defendants. 
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4 a 
Custom—({Contd.) . e 
Qnere, whether an order under section 146 of the Oode of Orimipal 
Procedure can be treated as an injunction within the meaning of Art. 43, 
Boh, IL of the Limitation Act Rani Mina Kumari Bibi r. Surendra ° 


Narain Chakraverty i" 225 

Damages, suit for—Trespases—3ma!] Cause Oourt—Jurisdiotion—Oivil 
Procedure Code, Sec, 102 ; See Second appeal „e - sis 198 
Debt, See Rucoesnon Certifloate Aot, Seo, 4 is e 180 


Debottar Property —4Henation of— Proof of endowment — Grant, ambiguous, terms 
Q/— Proceeds of land wod for the support ef an idol — Power of tho Mohunt to 
alionate debottar property — His power to grau. a moharari. pokah or permanent 
lease — O paration of such a lease when granted —Constuuollon of Statutes of LAmita- 
Hon—Timitation Act (XV af 1877), Soh, II, Art I84 asf Sec. 10—" Purchased 
for a valuable consideration,” moaning of—-Whether lessee cf a sacharares potiah 
on & permansnl leases isa purchaser undsr Ari, 134. 


The mere fact of the proceeds of any land being used for the support of an idol 
may not be proof that those lands formed an endowment for the purpose but it is a 
fact that may well be taken into oonmderation when the intention of the founder. has 
to be gathered from an &noient document expressed in ambiguous terms, 

A grant of a mousebh was made “by way of lakheraj debottar” to a mohunt 
in 1787, and it was perfeotly clear from the evidenoe in the case that the donee 
received the gift as a gift for the service for the particular idol whose shebeit ha was, 
and that the income of the mousah had ever sínoe been entirely appropriated to that 
service, In 1800, the then mohant, desoribing himself as " Brittibhogi holder of 

:debottar?" granted a mokararl pottah, or permanent lease of the mousah which was 
therein described as “my long-standing ancestral lakhera] debottar property endowed 
for the service of the delty :" 

Held, that the mouszah was debottar property in the sense of having been 
dedicated to the worship of the idols represented by the grantee-mohunt, 

The power of the mobunt of the endowment for the time being to alienate 
.debottar property is, hke the power of the manager of an infant heir, limited to 
. cases of unavoldable necessity, and apart from such necessity, to create & new and 
fixed rent for all time, though adequate at the time, in Heu of giving the endowment 
the benefit of an augmentation of a variable rent from time to time, would be a breach 
of duty in the mohunt, 

A moharari pottah or permanent lease granted by the mohunt of the endowment 
for the time being, on the most favourable construction, enures only for the life-time 
of the grantor 

Statutes of Limitation, Hke all others, ought to reoeive such construction as the 
language, in its plain meaning imports, 

The operation of Art. 184 of Bob, II of the Indian Limitation Act (XV of 1877) 
is controlled by seotion 10 of the Act. 

The words “ purohased for a valuable consideration,” in Art 184 of the Indian 
Limitation Aot, mean that the ownership of the property sold has been absolutely 
transferred from the vendor to the purchaser in consideration of a price paid or 
secured by the purchaser to the vendor, 


The lessee of a wokarari pottak or permanent lease is not a purchaser 


nnder Art, 124 of the Indian Limitation Act, under which the purchaser 
e 


s 
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i N 
Debottar propertye-(Cemid.) . 
must be the purchaser of an absolute title Abhiram Gorwami Mohant 








: v. Bhyam Charan Nandi . P et "284 
——— proof of— Proceeds or support of idol— Intention of ; 

grantor—Anolont docnment ; Sas Dabottar property, alienation of < 284 

Decisions, when to be taken as binding, Sse Probate, revocation of ee 208 


Declaratory suit—Dispomesion after suit—Amendment of plaint— 


Speciflo Relief Act, Beo 42; Sae Estates Partition Act, Beo3, 25, 119... 189 
Decree, construction of ; Ses Oudh Sub-settlament Act m 188 
me date of—Amendment—Review ; Sse Limitation Aot, Beh, II Art. 

179 ols. 1, 8,4 .. du p e 467 
— —-, fOr joint possession, it iieo traer br holding, transfer of— 

Recognition by Oo,sharsr landlord ; Seo Possession, suit for 618 





-, for rent —ExeoBtion-purchaser, nights of ; See Execution proceedings 896 
Stay ef emeculion— Apyosi —Contempt of Court, 
A party against whom a decree has been made which specifies a time for 
ite. performance is not, merely by reason of his failure to carry out the 
orders of the Qourt, guilty of such contempt so as to duwentitle him to 
protgation from the appellate Oourt. Lf the appeal is lodged with diligence 
and application is made for stay of execution, and ıt is proved that 
material injury is likely to result from execution of the decree, the appellate 
Court will grant stay on terms, though the party may be constructively 





guilty of contempt of Court. Dharmapal e. Mohunt Krista Dayal .. 631 
Decree-holder and assignee —Proceeds, realisation of—-Asmgnment of 
decree —Oourt's duty ; Sas Execution proceeding — 896 


Deecree-holder's claim for interest on purchase money—Restitution of 

property— Decree-holder’s possession as purchaser—Sale set aside— 

Olaim for mesne profits and interest by representatives in title of the 

Judgment debtor; See Civil Procedure Code, Seos. 344 and 588 e 257 
Deity, Hindu—Idol—lmage, bequest to future, Sw Hindu Iaw ae B55 
Delay--Order for transfer, after issues framed ; Seo suit, transfer of 208 
Deposit by mortgagor in fall discharge of mortgagoe's right— Withdrawal 

of the depomt by the mortgagee’s agent—Presumpticn—Onus 


probendi—HEastoppel, See Transfer of Property Act, Boos. 88, 84 sive I 
— — by unregistered transferee—Impending sale-—Depoalt if reoover- 

able by sult; Ses Putni Regulation, Scos 5 and 6 - 458 
Devastavit by oneof two exeoutors or administrators—other visus 

when lable ; See Partition ET m 508 
Dishonest indat radona islets ee Affidavit T ia 414 . 
Dispossession— Adverse  possemsion-—ocoupancy holding, permissive 

possession of ; See Bengal Tenanoy Act, Sch. III Art. 8. ... tee 89 
District Judge, letter from, to stay an execution mle; Ses Execution pro- 

oeedings, stay of sale T dah "T iia si 450 


Document, &dmisubüity of, not produced with plaint-— Document on 
which the suit is based—Prejudioe— Document, reoeption of, at late 
stage ; Sae Olvil Procedure Oode (1589), Secs. 59. 03, 68, 578 bes B8 


, conatruction of— Evidence, mistake in construing ; Bes Oivil 
Procedure Oode, Beo. 584 T die oes $n 598 
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4 

Document (Cextá.) . e 

. production of—OCourt if can delegate the power to oom. 
“misioner ; Ses Civil Procedure Code (1908) O. 11, B. 14 ... 

; production of, order for, before framing of issues when to be 

made ; Bae Oivil Procedure Code, (1908, O. 11, R. 14 

——, providing for disposition after death —Irrevooable ; Ses Will 

, refusal of prayer to send for—Prejudice; &e Civil Procedure 
Code (1882:, Seo 578  ... T 

— — —, rejection of, by appellate Court, if and sion Gron deine 
produced at late stage of the osse—lllegal and irregular act—High 
Oourt, interference by ; Ses Civil. Procedure Code, (1882), d 59, 62, 
85, 578 d -— n 

Dominating the will; See Indlan ea Act, Seo. 16° 

Dowry, deferrel—Gift made at dwiragaman ceremony ; ; SeeTindu Dim 
Woman's property ae 

Durputni unregistered purchaser of & Las GELA onis: " be put in 
poesesesion ; Seo Bengal Tenancy Act, Beo, 171.. 

Dwiragaman ceremony, if recognised ; Sse Hindu Law. woman's =o 

Ejootment, deoree for-—Rent, sult for, for period previous to dearee— 
Waiver; See Landlord nnd tenant ... 

of purchaser—Occupancy raiyat Sane in pao TA a 

portion, but paying rent for the whole, Ses Oocupanoy holding, non- 

transferablo , ou 


— 








— 





Penne Sn 


—— — — —BSuit by raiyat settled by "— brought on the land by 


478 


147 


landiord's aradar, +f can kold after eapiry of loaso— Bangal Tenancy Act, Soo, 44. 


A purobaser of a non-transferable occupancy holding who has obtained 
recognition of his purchase by the landlord. has no right to eject a tenant 
who had, prior to the purohaser's recognition, lawfully entered into Cupa- 
tion of the holding as à rafyat under authority from tho landlord's ijaradar 
for a term ; his raiyati Interest would continue even after the expiry of the 
ijara. He can only be ejected if one or more of the grounds mentioned in 
section 44 of the Bengal Tenancy Act were made out. Atal Chandra 

Rishi «. Lakhi Narain Ghose - in 

Ejectment suit, frame of : 8ee Possession, suit for i 
Encroachment on à public street by raising ANA Wi, removal 
of, notloe for—offenoe, if oontinuous—Lím!tation; Bes Oaloutta 

Municipal Act, Seog. 559 ol. (18), 561 (b), 681 ia - 

, removal of—HBult, scope, of—Injunotion ; dae Bengal 

Municipal Kak Beos, 202, 283 gis uL 

Kncoumbranoos turning out invalid—effeot on parohaser See Vendor and 
Purohaser : - 


Enhancement of rent, sóntadi by co-sharer landlord ; E Bengal 


Tenancy Act, Beo. 29 -— 
Erroneous decision, procuring, pases: See, A to ái 
Equity of redemption, purchaser of, if oan compel apportionment—Test; 

See Mortgage, suit for enforoement of is 
Estates Partition Act Sea. $5, 118 — Partition. by Collector — Previous 

partition, {f and when a bar— Order for partition}t/ oan be questionod — 

SS NC Relief Aot (1 of 1877) See. 48— Rotates Partition Act (VIII of 


618 


150 
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Estates Partition Abt— Contd.) i 
1878 B.(.,) Secs. 19, 63, I45— Prooeodings commenced before Act V of 
1807 came into operation—4Applioabiuy of tho Act—Jurisdianion of 
Oil Court—Linmitation Aat (XV of 1877) Soh, IT, Art, 14. 


Where proceedings were commenced before the Oolleotor for partition of the estate 
so far back as 1884 and the order under section 63 of Act VIII of 1876 waloh was in 
force when the partition proceedings were commenced, must have been made before 
1807 when the Act now 1n force came into operation, all subsequent proceedings for 
partition must, under section 2 clause (b) of Aot V of 1897, be carried on under Act 
VIII of 1876, as if Aot V of 1897 had not been passed, 


The object of the Mot (VIII of 1876) is to exclude the jurisdiction of the olvil 
Court in cases where the question relates to the division of the Government revenue 
or to the details of the pertitfon, Where however, the question raised goes to the 
vary root of the matter and reiates to the jurisdiction of the Oolleotor to make a 
partition in spite of the provisions of section 12 of the Aot, the Oivll Oourt hes 
jurisdiction and is compstent to decide the matter in controversy between the 
parties. 

Bection 24 of the Act prescribes the procedure to be followed when the objection 
raised any question of title or right, and section 26, then provides that if the 
objector institutes a sult to have his title or right established and if he succeeds in 
the litigation, the decree of the civi] Oourt Is to be subjeot to the result of the 
partition proceedings before the Oolleotor; in other words, the suocessfol litigant 
before the civil Court takes the allotment which would otherwise have fallen to his 
opponent, 

An order made without jurisdiction is a nullity and need not be set aside; and to 
an order of this description, Article 14 of Bohedule II of the Limitation Act has no 
application, 

If it is established that there was a private partition as alleged in the plant, the 
order of the Collector for partition was clearly without jurisdiction in view of the 
provisions of section l3 0f Act VIII of 1876 and it would be wholly unnecessary 
for the plaintiff to have such order set aside, 

A mere entry in the order-sheet of the Collector to theeffect that possession has 
been delivered to the defendants is no evidence that the defendants are in possession ; 
the fact has to be proved. à 

A suit cannot be affected by an event which happens during ita pendenoy, and if 
possession had been given to the defendants during the pendenoy of the suit, and the 
dispossession of the plaintiff, if any, has taken place after the commencement of the 
suit, the plaintiff cannot be blamed for framing his suit as a declaratory action. 

The plaintiff js, in the olrcumstanoes of this case, entitled to ask for leave 
to amend the plaint so as to make it appropriate to a suit for possession, 

Ananda Kishore Chowdhury v. Musst. Daijee Thakurani ... 180 
Rstoppol— 4wotion-yuwrohaser—831o oertifoate— Annual ront. 
A purchaser at an execution sale of a holding who proves that in the 
sale-certificate granted to him, the annual rent is described as Ha 8, does 
not thereby establish the plea of estoppel that the Jandlord is not entitled 
to realise rentat a higher rate. To establish the estoppel it is necessary 
to prove a statement anterior to his purchase which may have influenced his 
conduct, Aman Ali v, Mir Hossain m u A» 608 
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4 
Estoppel—: Conta.) . a 
—— — —— Burden of proof ; Sae Mahomedan Law i xs 277 
—— —— — Denial of mortgagee’s title; Soe Mortgage, sult tor enforce- 
meat of a 150 





Deposit by mortgagor in full discharge of mortgagee’s right— 

Withdrawak of deposit by the mortgagee's agent—Onus iia ; Gee 

Transfer of Property Act, Seca. 85, 81 i» ji 1 

—— Landlord treating purchaser as tenant ; Ses suit i rent » 538 
Purchaser under rent decree— TM under mortgage decree 

of portion of the holding—Notioe serred within a year from the date 








of confirmation of sale, 1f yalld—Limitation ; Sae Title, priorjty of .. 640 
—— — Regular suit lies—Application refused ; See Consent deoree e 42) 
— — ——-Hepresentation—Registration in the Colleotoraéo, want of ; fee 

Certificate sale isa í 201 

Reversioner signing a deed affecting dandan of ee ee í 

See Hindu widow, Inherltanoe vis 53 
Evidence, admissibility—Ambiguons ME EETA KN ats . 

See Will PR -— 044 
—— —, admissibility—Kanungos, PS AN YA Sicca ben ll e 

OfMolal inquries, answers to—welght ; Se Ondh Estates Aot, Seo, 35 216 

——, admission of fresh, by Oourt of appeal ; See Admission of fresh 
evidence n T ae - M T4 


y inadmiasibility — Unregistered letter carying the terms of loase—- 

Rent, payment of, at reduced rate for somotime, effe of— Qrant, 

oonfiloting description of rubject-maiter— Lessee ot pul in posssssion of 

specific &roa — Rent, reduction cf. 

A letter, addressed to a lessee by a lessor, containing all the essentials of a lease, 
is inadmissible in evidence to prove the reduction of rent, for want of registration. 

Even if the letter be treated as an agreement for reduction of the rent, it is in 
effect an agreement purporting to limit an interest in an immovable property. 

The mere fact that rent fer some years has been received at the reduced rate does 
not bind the leasor to accept rent at that rate in future, 

Where there are two conflicting desoriptions of the subject-matter of a grant 
or two conflicting parts of the same description, that whioh is the more certain and 
stable, and the least hkely to have been mistaken or to have been inserted inadrer- 
tently, must prevail if it sufflolently identifies the subject-matter, 

But where these two elements, the boundaries and the quantity, are equally 
certain arid exactly defined, or the boundaries are as precise and definite as the 
quantity is Specific ani exact, and there is gross divergency between the quantity 
specifled and the quantity found to’ be inoluded within the defined boundaries, 
preference should be given to that element of the description of the subject-matter 
which is more oonsistent with the intention of the parties to be collected from the 
other parts of the deed, illuminated, if necessary, by the surrounding ciroumstanoes 
and the subsequent oonduot of the parties. 

A statement contained in a contemporaneous document furnishes a legitimate aid 
to construction, 

Where the parties having adjusted the annual rental on the basis of the 
specific arem and the lessor having failed to put the lessee in possession of 
the specific area, the lessee is entitled to a proportionate redustion of rent, : 


Vor. X.] INDEX OF CABAL. 
Fridenco— (Cox) ` 
although „there is not any express covenant to that effect in the lease. 
Raja Durga Prosad Singh » Rajendra Narain Bagchi Rajendra 
Narain Bagchi » Raja Durga Prosad Singh " 
Evidence Act, Sec. 25—Statement voluntarily made to e polloe officer 
by &coused not in custody—Admismbility ; Sae Confession 
, See, 99 — Recital, wnoorrectnsss of, as to payment of aini 
tion, Env of, by oral evidenoe. 

Although section: 92 of tho Evidence Act prevents the admission of 
oral evidence for the purpose of contradicting or varying the terms of a 
contract, it does mot prevent one of the parties to the contract from 
showing either that there was no consideration or that the consideration 
was different from titat stated In a conveyance, Gopal Singh +. Laloo 

Lall l 
Exchange—Transfer of property Aot, Seo. 118— Partition of joint family 
property ; See Partition - 
Execution, application for—Oourt's e Ses Execution a A ny 
——— ———, 4ay of—8Bale, stay of—Procedurs—Juticial prooceeding— 
e District Judge, lottor from, 


673 


570 


13 


896 


Proceedings m execution of a mortgage decree were pending in the Court of a 
Subordinate Judge. The Distrot Judge appointed & common manager of the 
estate of the judgment-debtors and wrote a letter tothe Subordinate Judge asking 
him to postpone the sale for eight months, The Subordinate Judge stayed the sale 


accordingly, 


Held, that the course adopted was GAE irregular. The proesedings before 
the Subordinate Judge were judicial proceedings and oould be stayed only upon & 


proper application presented in Oourt in due course 
Hala also, that if good grounds were made out for tho stay of sale, 
the Court would make the order only upon terms, and would take care to 
protect the decree-holder from loss and direst payment of costs to him. 
Kali Charan Nandy # Debendra Nath Kar Sus 
— —-——, stay of—Faiure to oarry out Oourt’s GEGE A PDEs lodged 
with diligenoe—Contempt of Gourt ; Sse Decree om 
—Step in ald of execution—Apploation by one of the diues: 





Fete Ws 


holders—O!víl Procedure Oode, Seo. 331—-Grant of leave; Ses Limita- 





tion Aot, Art, 179 OL (4) ses 

ica —Time, running of—Decree, date " See Limitation Act 
Boh, II. Art. 179, Ols. 1, 8, 4 - m 

— — —— — Time, running of—Heview ; Ses Tamitation Aot, Beh. I, 


Art, 179 Ols, 1, 8, 4 — fi 
Execution Procoodings-—Death of Hed effect pum €— Á" 

initiation by rêprasantatinas, if nocsssary—Assignse or legal representa- 

tice, substitution qf, if necessary—Contoyance authoring assignes to 


carry on ali execution proceedings, efo of—Limitation Aot, Seo, 23, 


applicability to omecution proceedings—Purchaser in execution of 
decree for rent, rights of— Bengal Tonamoy Aot, Sor, 148 (h )— Land- 
lord's interest, vesting of, in the superior landlord, astignes, during the 
pendency of sxeculion proossdings—Cirtl Procedure Code, O, 99, R, 18 
and Ao XIV of 1882, Seo, 333. 


456 


681 
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Execution Proceodings-—( aid.) j j 

On the death of an execution-oreditor or of a judgment-debtor the proceedings e 
do not lapse, and the provisions relating to substitution upon the death, marriage or 
insolvency of parties, do not apply to proceedings in execution between the decree- 
holder and the judgment-debtor. 

During the pendency of an appeal in execution proceedings on the death of 
the appellant, it is open to his legal representatives to apply for leave to prosecute 
the appeal. 

There is no provision in the Oode of Olvil Procedure (Act XIV of 1882) which 
renders necessary the actual substitution of the name of an assignee or legal 
representatives for the validity of the proceedings in extcution ; aji that section 282 
provides is that the assignee should apply for execution of, the decree and that his 
name should be brought on the record, ° ; 

Section 23 of the Limitation Aot (XV of 1877) applies only to suits and does 
not govern exeoution proceedings, 

Beotion 148 (Å) does not speak of the assignor’s interest but of the odore 
interest, 

By the purchase at a sale in execution of a decree for rent due on a-patni and 
by the subsequent service of notice under section 167 of the Bengal Tenanoy Acct, 
the purchaser supersedes the rights of both the putnidar and durputnidar and - 
becomes entitled to realize rent directly from the tenants and are their landlords and 
it cannot be maintained that the landlord’s interest has not become vested in the 
purchaser. 

When a landlord obtains a decree for rent and applies for exeontion of that 
decree and during the pendency of the exeantion proceedings the interest of the 
landlord, by operation of law, vests in the superior landlord who thereby becomes 
the direot landlord of the tenants, and the interest of the landlord in the deoree for 
rent is transferred to the superior landlord who is authorised to carry on the execution 
already initiated, in the name of either the assignor or the ssaignee, section 148 (A) 
does not deber the superior landlord from exeonting the decree for rent in the same 
manner as the landlord decres-holder might have done. 

The Oourt is bound to allow execution at the instance of the recorded deoree- 
holder unless intimation has been given in the regular way presaribed by law for tho 
admission of another person who obtains leave to carry on execution as an assignon. 

The Oourt may, however, if satisfied that the dooree bas really been 
assigned, direct that the proceeds realized are not tobe taken out by the 
recorded decree-holder but retained for the benefit of the assignee. 

Monmotho Nath Mitter v. Rakhal Chandra Tewary T 866 


KExecution-puroh&ser, rights of—Rent dearee— Bengal Tenancy Aot, 
Reo, 107—Vesting of landlord’s interest in purchaser; See Execution 
proceeding -— bs T" T" ei 806 


Rxecutor--Arr&ngement at the time of partition—No rendering of 


accounts— Partition if oan be made; See partition 508 
Executors, duties and liabilities of ; See Partition .. s tos 508 
Family arrangement how and when can be set aside ; Ses Partition .. 508 
— — arrangement of disputed or doubtful claim effected by arbitrators, 

acted upon, uf valid and binding ; See Partition ‘ie b 508 
am giTangement—Bights not disputed ; See Partition ET TUS 603 
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i N 
Family custom-*Babuana grant inalienable; See Hindu Law— Mitakshara 


School sas ise sae ete 293 
c , Soe Oudh Estates "TM " m 216 
Feosfor trade MM Sas Bengal Mantol pel Act, Boo 201 ... 33 


Final Order—Remand order—Privy Council appeal ; See Civil Procedure 


Code, Ses, 109 ol (a) i dua bas 836 
Forest Mehal—Aoccounts, suit for; Ses eer i 2 oe 108 
Forfeiture, decree for, form NG misuse of ; Ses Bengal Tenancy 

Act, Bec. 155  ... rae ies 588 
Ghatwali land—Hight of UE ERA tenant aden See 

Bengal Tenanoy Act, Sec 181 Ba 603 
Government rerdoue—defaalt to pay, how dala See aa EA 

mortgage a : en 488 
GQowng or dwiragstnan ceremony, what is ; See Hindu I aw—Woman’ s " 

property sie r 545 
Grant, scaisiiuction:“Oontibting aa Ng Dak a ERA Ng 

statement in ; See Evidence, inadmiseibllity ——... boi 570 
Guardian ad litem—married woman guardian of minor's person ; oa 

Arbifiators award aes ine ‘ae 318 
Guardian and Wards Act Seo 58; Bos Asbitratrs award .. ei 818 


High Court, duty of—Privy Covnoll appeal—objection as to inoom- 
petency of appeal after final admismon and before transmission of 


recold; Sas Abatement ... i B80 
— —— — —, Interference by ; See Oivil Prooedure Code, Beo. "m ves 30 
, When closed—YVacation ; See Limitation Act, Sea, 5 .. 118,120 


Hindu Law--JBeqwex to trustees for ostablizshmont of image and worship of deity 
after test&tor's death, if valid. 


Hela by the Full Bench —The rule which requires that for the validity of a gitt, 
the relinquishment must be in favour of a sentient being does not apply to bequests 
to trustees for the establishment of au image and the worship of a Hindu deity after 
the testator’s death. Such disposition is for religious purpose and is valid under 
Hindu Law. 

Per Mookerjes J.—It cannot be assumed that a Hindu deity isa juridical person 
for all purposes, and stands on precisely the same footing, capable of the same rights, 
and subject to the same liabilities as an ordinary sentient being. 

In the case of donation after the owner has parted with his rights and before tho 
subject-matter has been accepted, the property is iu a peculiar position, so that 
when the term “ property " is used in relation to what has been dedicated to tho 
deity it has a secondary sense different from what it bears when used in relation to 
persons, Aooording to strict juridical notions, there can be no gift in favour of the 
gods. When a dedifoation is made in favour of the deity, the owner is divested of his 
rights and the king is the custodian of all such property. 


Per Chatterjee J.-A partioular {mage may be !ínsentient until con- 
seorated but the deity ıs not, If the image is broken or lost another 
may be substituted in its place and when so substituted, it is not a new 
personality but the same deity and properties previously vested in the 
lost or mutilated Thakoor became vested in the substituted Thakoor. 
Bhupati Nath Smrititirtha v. Ram Lal Maitra Kf 855 
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Hindu Law—(Coxtd,) g x 
——— —Jeint fawily—Partition-—Agreement to enjoy property in iti 
sharca—TIts offoct en tho elatws of the family—Agreenent, parol— Minor, when 
bound by it— Vanager treating a member as the ownsr af kis share of the entire 
property, 

Where the members of a joint Hindu family, some of them being minors, acting 
by and through their parents, exeoute Instruments in writing providing that part or 
the whole of the joint family property should belong to, and be enjoyed by the 
different members of the family in specifled shares, the effeot of it is that, as to the 
property so dealt witb, there is a division of rights; the siatus of the family is 
changed ; the tenancy of the property severed, and converted from something, to use 
the language of English Law, like a joint tenancy wto a tenancy- infoommon, and the 
previously undivided family became by operation of law dixjded,. 

Buch an agieement to partition the joint family in interest dnd right may be a 
parol agreement. 

It is inconmstent with the existence of a joint Hindu family that the 
eldest male and manager for the family, should treat one member as the 
owner of his share of the entire property, and acoount with that member 
for the income of that property on that basis. Musammat Parbati rt. i 

Chaudhri Kaunihal Singh á " 181 
— —————— — WitaMkara School— Babuana grant— Impartibility —Inalienability— 

Legal validity of a family custom that property granted by a Babuana grant ts 

inalianable— Ábsexoo af avidencs of an alionation as proof of a custom af 

inalienability. 

Babuans grant is a grant for the maintenance of the grantees and his family, 
descendible to his male descendants. 

Notwithstanding the impartibility of property granted by a Babuana grant, it 
comes, in the absence of some special family custom regulating its enjoyment, within 
the prinolple that, in cases governed by the Mitakshara law, a father may sell or 
mortgage not only his own share but his son's shares in family property, in order to 
satisfy an antecedent debt of his own, not being of an illegal or immoral character, 
and such transaction may be enforced against his sons by a sult and by proceedings 
in execution to which they are no parties, 

Quaere, whether a family custom to the affect that property granted for 
maintenance by a Babuana grant, such as that proved in the present case, is 
inalienable, ia legally valid? 

Property though impartible may be alienablo, 

The absence of evidence of an alienation, without any evidence of 
facts which would make it probable that an alienation would have been 
made, cannot be accepted as proof of a oustom of inalienabihty. Durgadut 
Singh v. Maharaja Bir Rameswar Singh Bahadur and Taradut 
ee alias Taranandji vt. Maharaja Sir Rameswar Singh 

Bahadur oi b 288 
Suoorssion, disputes as p m son— Prods- 

ceased son's daughters—Tiile and estate of such daughters— Debts incurred by a 

widew—Proesercation of tha esiato—Cotia af litigation —Alionatien — Recersioners — 

Debis of tha ettato, liability of the sucoessor Sor. 

Where disputes as to the succession to the estate of one R. B. were settled by a 
compromise between the rival claimants, his daughter's aon K., L, and two daughters 
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Hindu Law— Costa.) * d 

of bis only son, D. 8, who predeceased him, under which 7} annas share of the 
estate was arti to K, L, and the remaining 8j annas share to the daughters of 
D 8, in equal parts, and, sakaca neatly, on the death of one of the said daughters of 
D 8, the surviving daughter successfully claimed to take by survivorship the share of 
her deceased sister on the ground that the property in ruit desaended from D. 8, 
through his widow to his daug hters : 

Held, that whatever might have been the original imperfection of D. 8,’s title, 
that imperfechon was pro tanio onred by the agreement of compromise ; that his 
daughters’ title must be taken to hava been derived through him, notwithstanding 
the fact that he predeceased his father ; and that the D. 8's daughters took only a 
daugther’s ostate. $ 

Held. also, that the preservation of the estate, and the costs of litiga- 
tion for that purpose, ate objects which justify a widow in incuning: 
debt, and alienating a sofficient amount of the property to discharge = ` 
it; and the general principle of Hindu Law that he who takes the 
estate becomes liable for the debt of the estate, is especially applicable in 
a case where, but for the debts, the estate would have been lost to the 
reverdioners Munshi Karim-ud-din, Dwarka Prasad Baldeo Charan, 

Baldeo Singh and Mussammat Moxhar Fatima » Kunwar Gobind 
Krishna Narain E ' 248 
e- —Vouaa's properiy— Mitahshara—Gyt of immorable property by 
mother to her dawyMor—Gowna ocremony—Stridhan property—Suit for &eclara- 

tion of title and rocotery qf posssssion and for mama profite— Hindu Widow, V 

entitled to mahe an absolute giftin favour of her daugAtar on the cocasion af tha 

latier’s Gowns oeremony — Post-nuptial gifts, if and to what eetont, ralid—Dewry 

deforred—Dwiragaman ceremony, if recogrased . 

From the earliest times, ingiututional wiiters and commentators on Hindu Law 
have reoognised gifts to a bride at the time of her marriage near the nuptial fire, as 
also what is received by ber when she is conducted from her father’s house to her 
husband's as among the most common forms of a woman's property. 

The right of & Hindu daughter, whose father is dead, to receive a dowry at the 
time of her marriage from the estate of her father !s not dependent merely upon 
&nolent custom. Under express texts of the Hindu Lew, on the death of a Hindu 
governed by the Mitaksbara Law, when his property is taken by his widow, a gift by 
the widow to her daughter on the oceation of her marriage out of the estate of her 
husband is within her powers, provided that the portion so given is reagonable in 
amount 

The question whether it is reasonable or not isa question of faot to be decided 
in each case and this has to be determined with regard to what would have been the 
share of the unmarried daughter, if she had been a son and would depend upon the 
olroumstances of each case 

A Hindu widow is entitled to alienate a portion of her husband's estate for the 
marriage of her daughter, and & gift by & Hindu widow of a reasonable portion of her 
husband's immovable property to her daughter in connection with her marriage is 
within the scope of her authority as a qualified owner and is binding upon the 
reversionary heirs of ber husband. 

The Gowna ceremony, otherwise known as dwiregaman ceremony, is a ceremony 
performed when the young wife, upon the attaintment of puberty leaves her parental 
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Hindu Law—(Oonzd.) 4 
home to take up her residenoe in the house of hr husband, and it is customary to 
make gifts to the daughter of the hore at the time she leaves her parenthl abode. — * 
Although the marriage ceremony is not incomplete without the dwiragaman 
ceremony, dwiragamsn ceremony is regarded as an essential complement to marriage 
and is an oceasfoniof importance on which according to the custom prevalent in 
Behar, gifts have to be made to the daughter, 
There is no substantial distinction between gifts made at the nuptial 
fire or in the bridal procession and gifts made at the time of the 
dwiragamax ceremony. In fact gifts made at the time of the dwiragaman 
ceremony may rightly be regarded as dowry deferred. Churamon Sahu 


r. Gopi Sahu é.. aa 546 
Hindu widow—Allenation—Reversioner, if bonnd—Presumption— Rever- 
sioner's assent ; See Hindu Widow, Inhertance c (xs ei 58 


Gift of immovable property at the time of Gowna 
ceremony, if valid and binding on revcrsioner; See Hindu Law— 





Woman's property ie T " es , 545 
Gitt reasonable or Eat a question of fact —How to ls 
determined ; Se Hindu Law— Woman's property sie 545 
, if oan alienate a portion of ber husband's estate for e E 
daughter's marliga: ; Bee Hindu Law— Woman's property „ sss 545 


Inheritance, devolution of, power to affeot-—Revarsioner's 

assen t—Alienation—Kstoppel—Allence’s claim for compensation for improvement. 

Held, that a Hindu widow, who had succeeded her husband on his death, could 
not, with or without the consent of the reversioners, provide for the descent of the 
inheritance in a Hne different from that presoribed by law ; and that as a consequence, 
a reversioner, who signed a deed making such a provision, was not estopped from 
disputing the validity of such a deed. ` 

Where a deed of sale executed by a Hindu widow without legal necessity and 
witnessed by the plaintiffs father, professed to bind her and the collateral heirs of 
a person from whom she claimed to have derived tittle, it was held that the plaintiffs 
who claimed title from another person were unaffected by any estoppel arising from 
thelr father’s assent to the deed : 

Heid. also, that the question whether some of the alienoes, who had 
spent money upon the properties purchased by them, could be eviated 
without compensation did not arise on the appeal. and could not arise till 


the death of the widow, Lala Rup Narain +. Mussammat Gopal 


De isi 58 
‘Holding at a money rent,’ construction ; Sss Bengal m Aot, Bec. 

48 id “i eee viis - » 144 
Idol Detty, Image, Bequest to future ; Sas Hindu Law isa Pu 855 
Impartible or Partible Estates; See Oudh Estates Aot a 218 
Improvement. compensation for—Allenee— Widow hving; See Hindu 

widow i i — vis tile on 68 


Inalienability, custom of—Abeenoe of evidence of alienation; Bee 
Hindu Law—Mitakshara Sohool T" -— sie 238 


‘In accordance with law,’ meaning of, Ses Limitation Act, Sch. II, 
Art, 179 Ol, (4) sia ds ae 25 i 19 
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Indian Contract Act See 10—.h« FI of 1899, Bs 8,—Sult on a bond aweonutod by 
disqualified propretor— Dominating the will—Bond sot asldo—Desres for loan and 
simple interest at reasonable rate—Costs. 

In the case of a proptietor disqualified under the provision of the Ondh Land 
Revenue Act, 1870, whose estate was under the control of the Oourt of Wards, a 
lender, who knew the facte, was prina facie in a position to dominate the will of the 
borrower within the meaning of section 16 of the Indian Oontract Aot, 1872, as 
amended by section 3 of Act VI of 1899. 

In a lender's action on a bond executed by a disqualified proprietor, without the 
knowledge or consent of the Court for praotically no consideration, in renewal of a 
previous bond executed in consideration of a loan : 

Held, on the enidbnce that the borrower was placed in such a condition of 
helplesanems that tho lender gras in a position to dominate his will, and that he used 
that position to obtain an ‘unfair advantage over the borrower. 

Held, also, that the bond sued on must be set aside ; that the borrower 
should pay the lender the am ount actually borrowed with simple interest 
at the rate of 18 per cent, à year, from the date of the first bond to the date 
of payment, with proportionate costa in both Courts below on the amount 
decrees ; and that as to the reat of the costs, each party bear his own costs. 
Raja Manoshar Baksh Singh v. Shadi Lal - s 76 
Indian Succession Aot Ss. 50, Gl. 3— Will, proof af emecution of. 

When & document which on the face of it purports to have been executed as a 
will and attested, is proved to have been daly executed in the presence of witnesses 
in the assembly, the presumption, in the absence of evidence to the contrary, is that 
the requirements of attestation under section 50, Cl, (3) of the Indian Suceession 
Act were satisfied, > 

To raise this presumption, it isnot necessary that there should be a 
regular attestation clause. Witai Chand Saha Banikya v. MES 


499 
Infant when oan ask for revoca uon ; Ses Probate, exon. of ae 268 
Inherent power of Court to do justioe; Ses Transfer of Property Act. 
Seos, 88, 8Q — ... m 91 ^ 


sela OPI D and sekan As PARA A Criminal 

case m T T ve 80 
Inheritance, devolution of, power to TOS Boe Hindu m " 53 
Injunction -Oriminal Procedure Code, Beo 146, order dader timita 

Aot, Sch, IL, Art 42; See Damages, snit for ss m 319 
Inspection of documenta, right to—Onples ; Ses Oivil Besan ari Code, 

0. 11. B, lá .. a KR 3 407 
Interest after date fixed for gah Mops EE E of 

Oourt ; Sas suit for enforcement of mortgage security e " 208 
— ————4, Discretion of Oourt—Practlos of Oourt; See suit for alan ka 

of mortgage seourity 208 
Interest on arrears of rent—Tenanocy sarati bere the pai of dot VIII of 

1885—Bougal Tenancy Act, Soo. 67— Apportionment of rent and recognition af 

interes: by landlord, efo% of. - 

Where the tenancy was created bafore the passing of the Bengal Tenanoy 

Aot, and there was an agreement to pay interest on the arrears at a certain T 


raka, the liability to pay laterest will b3 goveraal by sash agreemont and 
us @ 
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Interest on arrears of rent—((oatd ) . ° 

not by section 67 of that Act, though there has been a subsequent distribution 
or an apportionment of ront and recognition of the tenant’s acquisition 
of interest in the holding by the landlord since the passing of the Aot. THe 
effect of such distribution or apportionment of rent and recognition of 
interest is not deetruotive of the original obhgation nor does it bring into 
operation the provisions of section 67 of the Act. Madhumala v. 





Alfuxaddi Kasi is z 45 
Interlocutory order, High Court's power to set iis under Obaiter Kol 
Sse Oivil Procedure Oode, O 11, R. 14 id 407 
Joint family, Partition, Agreement parol, to enjoy € ; See Rinda 
Law, joint family 2 l.. E 121 
aan property—Division how efeoted ; Soa Perttyon já 508 
Joint khas possession, suit for, 4f and when lios. 4 


A suit for joint Mas possession with the co-sharer defendants of the 
silted up portion of a tank leased out by those defendants to the tenant 
defendants within three years of the Institution of the suit is maintafnable, 
specially when the lessees of the defendant landlord hava not in any way 
improved the silted up portion of the tank and when the defendants pro- 
ceeded only to cultivate it and the plaintiffs never stood by and allowed the 
defendants to unprove the land or to do any thing which would render it 
inequitable for the plaintiffs to obtain k#Aas pomession of the land 








Nityananda Hazra v. Bakkeswar Ta nee T 108 
Joint landlord's remedy against tenant's transferee recognised is; & 
oo-sharer landlord ; See Possession, suit for i ats 618 
Judgment, how far authority. proof of what—Proposition isali follow- 
ing from it ; Bas Probate, revocation of - E 263 
Judicial NAN E ap ube prooeeding— Resistance ; Sae Oriminal 
Procedure Code, Sec 478 . , 450 
Jurisdiction Partition —Colleotor’s jurisdiotion to aaie a suction: dis. 
pute as to—Oivil Court : See Estates Partion Act, Seos. 25, 119 sa 189 
Small Oause Court —Damsages, sult for—Trespass—Civil Pro- 
cedure Code, Beo, 102 ; Sas Second appeal es e 198 
Kanungos, declarations of— Admuseibihty in evidence—weight ; See Oudh : 
Estates Act, Bec. 28 s 216 


Land Acquisition Aot (Tof 1884 Jeano wads by the Special 
Judge— Appeal Procedurs adopted by the High Court, 
Where, on appeal from an award made by the Special Judge in a oase 
arising out of proceedings under the Land Aoquisitlon Act (I of 1894), the 
High Oourt reviewing the earlier awards and comparing the prices realised 
on sales of land in the neighbourhood, having regard to the special advan- 
tages of, and drawbucks to, their respoctive situations, and having heard the 
evidence of experts on both sides came to the conclusion that the total 
compensation due to the claimants ought to be increased, thelr Lordships 
affirmed the decision of the High Oourt. Tho Secretary of State for 
India in council ». The India General Steam ae lata and 
Railway company limited ... 381 
Land Aoquisition proceedings, Compensation, Rx TEE 
leseor and lesses ; Bae Lease s sis E -— 476 


Vor X.] INDAX oF OASRS, 681 
Landlord and ten&nt— Decree" for gectment—Suit for reat fur period un 
to docrge— Roerution of deereo— Right to qeci— Waicar, 

A deoree-holder who has obtained a decree for ejeotment is entitled to bing & 
suit for the arrears of the period prior to the ejeotment decree and cannot by such 
conduct be regarded as having waived the rights he had obtained under hfs ejeotment 
decree, 

The plaintiff sued for ejectment for arrears of 1312. 

The prayer for ejeotment was disallowed by the Munsíiff, but allowed in appeal on 
Tth July 1907. In September 1007, he brought a suit for arrears of 1318 (ending in 
April 1907). He then sought exeoution of the decree for ejectment. 


Held, thore no question of waiver and ejectment should be 
allowed. Mansar Ali r. Abdul Karim . ib ii d 187 
ngen Toase— Kabuliat. 


A kebuliat which is only an undertaking by tho prospective tenant 
to take the tenancy is not a lease Where the executant of the kabuliat 
never obtained possession and the tenancy never really commenced, he 
cannot recover possession on tho basis of the kabulhat. Wilmamud 
Sarkar .c Baul Chandra Das us 555 
—Üocwpawcy raiyat—Right to out troas—Right to appro- 
priate tress when cut dowa—Lvoal custom—Onus of progf—Tress, property 
in, hen out dowr — Limitation Aot (XV of 1877), Soh. 11, Arts. $6, 48, 49. 
In the absence of a custom to the oontrary, the right to appropriate any trees 
on the land after they have been cat down is in the landlord. This is quite a 
different thing from the right tu cut down trees, 
The onus to prove local oustom to the contrary is on the tenant, 
The period of limitation for a suit to recover compenastion for removal 
of trees after they have been out down is that mentioned in Art, 48 or 49 
of the Second Schedule to the Limitation Act and not thatin Art, 96. 





Mohamed Hamidar Rahman Chowdhurl v. Ali Fakir a 35 
Landlord and Tenant Procedure Act, Seo 80, application of— Forest Mehal— 
Accounts, suit for ; Sae Agent, iss s e 106 
Law, erroneous decision on question of—Revision—High doir inter- 
ferenoe by, bas (ril Proosdure Oode, Sec, 115 n 80 
Lease, constraction—OCovenant how to be construed ; See sapaan Y 
mortgage m ET e - T - 488 


Loas0 —cosena sé restraining eu Y dc n if alid. 
In the absence of any right of re-entry reserved in a lease, an seign- 

ment by « lessee is operative against the lessor notwithstanding a covenant 

retraining the lessee from transferring without the written permission of 





ihelewor. Basarat Ali Khan v. Manirulla - i 49 
Covenant, validity of— Landlord and tenant— Apportionmant of TUUM 
— Lang acquisition proceeding. 


A covenant in a lease that upon aoquisition of the premises under the 
Land Aogumtion Aot, the whole of the compensation for the land should 
belong to the landlord alone, is valid in law and enforoesble, Such a 
covenant is not illegal or contrary to publio polioy even if the leasehold 
interest is transferable and the rent is fixed in perpetuity. Gadadhar E 

Bhutta » Lalit Kumar Chatterji M " . * 418 
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Loase—( Contd.) j 
—— —- Kabullat—Undertaking by prospective tenant to take the tenancy ; 
See Landlord and tenant s - e.c 58 
Legal necessity— Preservation of estate —Ooeta of iagat ga Angin; ; 
See Hindu Law—BSuocession a 248 
Legislature providing no posda oi dubes Ses Tat of Pre: 
perty Aot, Boos. 88, 89 Van - 91 


Lessee, not prt in possession, effect ; Boe Hisense. inadmtesibility ous 810 
Leasor if bound to accept rent at reduced rent—Heeeipt of rent at : 
reduced rate for some years ; Ses Hvidenoe, inadmisstbility ds 570 


Letter, unregistered, containing essentials of lease —Heduotion ^f rent ; See 

Evldenoe, inadmiesibility. . 570 
Liability of purchaser of tenure for rent anak balers pom Bos 

Bent, guit for 517 
Lien, keeping &iive— Debt duo uude a — saeka E See 

Mortgage, suit for enforcement of "T . 1850 
Limitation—Occupany holding, permissive possession f= NA ak : 

. Adverse possession ; Ses Bengal Tenancy Act, Boh, IIL Art, 8 - 89 


A 





Time, running of—Poseession, suit for—Share received from 6 
another family ; Ses Mahomedan Law "n 997 
Idmitation Act, construction of ; See Debottar E ellenation ot us 984 
, deo. 6 — SufRoiont caus—Roviow, bona p? application for— 
Ravin sêmbah in fire tastance bui mado without good reason—Appoal Aled 
oud of timeo. 
What is or is not sufficient cause, within the meaning of section 65 of the Limita- 
tion Act, depends upon the circumstances of each particular case. 
Bona Ads application for review of judgment is a suffictent cause for not pre- 
senting an appeal within the prescribed period. 
An application for review made without any good reason is not made 
bons Ade merely because it was admitted In the first instance, Haradhan 
E Chattopadhaya v Prankrishna Kumar S 89 
a, Bae. 6 and Sah II, Art. 177 ~—Applioation for leave to appeal to 
Privy Oonnoil fled after limitation period during racation— O hos open— High 
Court when closed. 
The second paragraph of section 6 of the Limitation Act, 1877, applies to Art. 177. 
^ ^ When; therefore, an application for leave to appeal to Her Majesty in 
Oouncil was flled in the Privy Oouncil Department of the office of the High wae 
Court during the long vacation, when the Court was notifled a» closed, but 
the offices were open, the applicant was entitled to the benefit of the 
second paragraph of section b of the Limitation Act. Rani Venkata v. 
7 ; Kherode Mull id 118 
i ———— ~, Beo, 6 and Boh, LI. Art. 177— Privy Council appoal Aled after 
limitation period during cacation— High Court whan olosed. 
When an application for leave to appeal to His Majesty in Council was 
filed in the Privy Oounoll Department of the ofloe of the High Court during  . 
the long vacation, when the Court was notified as closed, but the offices I 
ware open, the applicant was entitled to the benefit of the second paragraph 
of section 5 of the Limitation Act. Maharaja Ravaneswar Prasad à 
ino ee a Singh v. Biij Nath Ram Goenka `- ... .. 120 





- 


~ 
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Limitation Act—Wonted) « 











— , Sen, 10 ; Sse Debotter property, allenation of dés 234 
9 —— —— — ———, Boh. IL, Art. 184—Purohase for valuable oonsideration— 
Mokarari lease ; Ses Debotter property, alienation of ius i 284 
———— —————, Beo. lü— Àoknowledgment, nature and effect of; Sas 
Bent, suit for ve 517 
— — —, Bea. 19, if sadana to rent suit ; Ba ee suitfor  .. 517 
—— —— — ——, Seo 922, applioability ; Sae Execution proceedings ‘ei 896 
GENER. IL Art. 14—Order without jurusdiotion— Private 
partition ; Ses Estates Partition Act, Seos 25, 119 wan ee 189 
—— =, Boh II, Arta, 86, 48, 49 —Compensation, suit to recover, 
for removal ot ttes ont down; Ses Landlord and tenant 25 
— —, HOH, 1T , Art. 42——Orope cut and appropriated—Cause of 
action ; See Damages, mit for M 326 
,Boh. IL Art. 42— Oriminal Piocoedape Code, Beo. 148, 
order WENG, See Seo Damages, suit for i 220 
: Boh. I], Art. 62—Judgment-debtor no E interest 
in property sold ; Ses Suit for purchase money 558 





———, Boh, 11, Art. 179 Kesovtlon— Redemption, daoros oh 6344206 
PR Morigage by oonditionsl sale— Tim for redamyilon, tf of the assoncea of such 
docres— Transfer of Property Act, 860 98. 

» It is of the essence of a decree for redemption in the case of a mortgage by 
conditional sale that & time should be fixed and that an order should be passed for 
foreclosure in case of default, 

Where no such time is fixed, it is an ordinary decree to the execution of 
which the period of limitation specified In Art, 179, Sch. IL of the Limite- D 


ton Act would apply. Krishna Chandra Mandale,JakeralHug  .. 115 


X, Boh. I1, Art 170, ols. 1, 8, 4— Deoree, data of — Rarimo— Amond- 
AU 

For the purposes of Art 179 of the Limitation Act, the date of the decree is the 
date of the judgment Timo runs, therefore, not from the date when the decree was 
actually mgned, but from the date of the judgment, 

When the original judgment did not provide for costs of preparation of the 
decree in a partition suit, and an application to the Oourt for this purpose was 
granted and a clause for payment of suoh costs added to the decree, the application 
1s substantially one for review of the judgment, and tame rung from the date of grant 
thereof. 

Quare, whether an application for amendment of a decree so as to bring it into 
conformity with the judgment is an appUoation far review. 


An application to the proper Court to certify a payment, when the pay- 
“ment asecrted has been actually mado, is sufflofent to bring the case within 
clauso 4 of Art. 179. Rakhal Das Mazumdar v. Jogendra Narain 
—, Soh, II, Art, 179 Ci. (4)—Application for cecoution ‘in accordanes 
with Lar to the proper Court, meaning of. 
. The expression ' proper Oourt’ in Article 179, clause 4 of the Beoond Schedule ot 
the Limitation Act (XV ot 1877), means the Oourt whose duty it is to execute the 


"decree, ' 
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Limitation Act—(Contd.) ° : 
An application to take some step, in aid of exeoution, in order that it 
may be, in'acoordanoe with law, within the moaning of that Article must be : 
one framed for some relief which the Court is competent to grant. R.H. ' 
Stevens v. Kamta Pershed sei 19 


—————————— Sch, II, Art 179 clauss (4)-— Eeecwtion — Sapi in aid of eeeouiion— 
Application, date of—Cicil Procedure Coda (dot XIV af. 1888), Beo. £31. 

Under Art. 170 of the Iamitation Aot, time runs from the date when an applica- 
tion is presented to the Gourt, and not from the date on which the application is 
considered and disposed of by the Court 

When, therefore, an application for execution was presented’ to the 

Gourt on the 27th August 1004, by one of several joint dgcree-holders and 

contained a prayer for leave to exeouts the decree under motion 281, Oivil 

Prooedure Code, time ran from the $7th August and not from the 80th 

August, on which date leave was granted to the petitioner to exeoute the 

whole deoree on behalf of himself and the joint decree-holders Raj 
Behari Chakravarti r. Kalihar Gupta ... m 479 


Lis pendens— Fstenue Sal of share of an estato,— Mortgage sale, 

A purohaser of a share of an estate at a Revenue sale, during the 
pendenoy of execution proceedings on a mortgage decree, that is, after the 
mortgage sale and before its confirmation, {s affected by the doctrine of 
Ha pendoxs. If the purchaser at the revenue salo fails to redeem the 
mortgage before the mortgage sale is confirmed, his nght of redemption and 


title to the property are lost. Mahomed Tayeb v. Ham Chandra Boso... 590 
Location of lands if necessary in a suit for joint possession ; See Obakran 
land T vx Pu Po x E 108 


Magistrate—Personal interegt— Publio capacity ; See Criminal Procedure 
Oode, Seas. 183, 556 EN s a iu ds 484 


Mahomedan Law--JLiumitation— Helhngwiskwent — Bwoppel—Onws — pro- 
bandi—Owstom eccluding daughters from succsssion. effect of 

A Mahomedan died possessed of property, which passed to his mother, and after 
her death, to his two widows in equal shares, On the death of the senior widow, 
the junior widow took possession of the whole estate and retained it till her death. 
On her death, mutation of names was made in favour of three sons of a brother in 
respect of a twelve anna share and in respect of the remaining four annas in favour 
of a son of another brother of the senior widow. 

Held, in a suit brought nine years after the death of the senlor widow, by a sister 
of the senior widow against her said four nephews and others to recover her share of 
the estate inoluding in that estate a share of the estate sald to be inherited by her 
brother from the senior widow, the period of hmitation began to run, at soonest, 
from the death of the junior widow, and not from any earlier period ; and that the 
suit was not barred by limitation. 


Held, also, that it lay upon thoes (the nephews) who alleged that the plaintiff 
had relinquished her claim or was estopped from pressing it, to establish their case; 
and that the lower appellate Oourt was right in holding that they failed to do so 
where the two o&uses of action on which the present suit was based were entirely 
different from each other and from the canses of action’ on which the plaintiffs 
previous x suits were based. 
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Mohomedan Law—(Voxtd.) e 
Where daughters of a deceased Mahomedan were excluded from inheri- 
*tanoo by oustom, the daughters should be treated as non-existent, and the 
exclusion'of daughters should operate for the benefit of other persons, who 
became heirs in default of daughters. Muhammad Kamil v. Musammat 
Imtias Fatima and Musammat Imtiaz Fatima ~ Muhammad 


Kamil se 297 

Manager treating a member ag the owner of his share of the entire pro- 
perty— Partition ; Sae Hindu Law—Joint famly - aa ve 121 
Married woman, Minor’s guardian ; Ses Arbitrators award ., - 318 


Mesne profits, dars for— Messe profits not in respost of properties covered by 
mortgage security 3- Attachment of mortgaged property — Reosirer appointed in the 
courses of mortgage nai Loare of Court, whan to be obtained, 

When the decree for mesne profits is made, the decree-holder may find it necessary 
to proceed against the equity of redemption to enable him to realuse his dues. When 
he finds himself in that position, ıt the Reoevver, appointed in the course of the 
mortgage suit, is then found to be in possession of the mortgaged properties, the 
execution creditor may have to obtain the leave of the Oourt before he can attach the 
properties in exeoution. But before he arrives at that stage it is not necemary 
for him to bring the Reoelvor before the Oourt ; and it is absolutely immaterial to tho 
Reoelver for what amount a decree for memme profits is obtained by the decree-holder 
against the mortgagor, The claim whioh is sought isa personal claim and the decree 
will be personal decree against the mortgagor. 

It is only when in exeoution of the decree the mortgaged property is 
sought to be attached that the Receiver may be affected and leave of the 
Court may be necessary. Until that stage, the Receiver isa perfect stranger 
in no way interested in the matter. Maharani Janki Koer v. Sham - 

Bivendra Sahi m as iss m 28 


— ————— and interest, claim for, by representatives in title of the 
judgment-debtor— Sale set aside— Decree-holder's possession as pur- 
chaser—-Decree-holder’s olaim for interest on purchase money; Sea 


Oivil Procedure Code, Seos 244 and 588 we "n 257 
Minor, gasrdian of person, guardian ad Hiem married woman ; Bae Arbitra- 
tors Award ... a is 818 


Misjoinder of parties -Ouen Bagian Ooda, Beo 678 
Held, that if there wes any misjoinder of causes of action in the case, 


section WB of the Oivil Procedure Code (Aot XIV of 1882) had the effeot of prevent- 
ing such defect from being made a ground of appeal and from being dealt with on 
appeal by the Court of appeal. 

Quare: whether there was any musjoinder of causes of action in the 


sult? Lala Rup Narain Mussammat Gopal Devi e 58 
Mokarari lease of endowed property, continuanoe of; See Debotiar pro- 

perty, alienation of cis me T me 
Money rent-—— Payment of fixed amount in cash in default ot aaa in 

kind; Ses Bengal Tenancy Act, seo 48 — T ss 144 
Morigage—Redemption,—Aocretion ; Sas Accretion ive - 88 





Sub-mortgages—Sutt, right of — Swit, frans cf. 
A aub-mortgagee is entitled to bring a sult against his mortgagor and ji realise 
the dues on his mortgage by sale or foreolorure, 
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Mortgage—(Contd,) . ii 

It may also be open to him, but by no means obligatory, to frame his 
sult in such a way as to enforce the original mortgage against the mortgagor - 
of his mortgagor. Zaki Hasan v. Doo Nath Sahai oe 470 
Mortgage debt, Apportionment of ; Ses mortgage, sult for enforcement of 150 
Mortgage decree-——Interest after date fixed for payment, power of Court to 
` - grant—Olvil Procedure Code, Boc. 200—Practice of Oourt—Discretion 

of Ootrt in matters of interest in special cases; See Suit for enforce- 


{ment of mortgage security 2 408 
Mortgage sale,—surplus mle proceeds, how gas Goo md suit 

for enforcement of T n das 150 
Mortgage suit; See mortgage, suit for (— of 4. 150 


suit for enforcement of—Sle of properties er by several A 

— Pariias to litigation, ij they must be—Surplus sale plooseds, how atailabla— 

Court, in which the romody is to be sowghi— Morigagee, title of, denial of — 

Extoppel— Purokaser at cxsoution sale, jf bound by estoppel as tho judgment- 

debtor— Purchaser at such sale, rights and liabilities of—Solicitor employee to 

draw up a mortgage, powers of—Soliciter, if authorized to receira payment and 

release property mortgaged— Wortgage-delt, apportionment of—Gensral rele— 
~ Besesptions— Property, transmutation of — Priority. 
Aooording to the practice which prevails on the Original Side of the High Court, 
it is open to the Court in a mortgage suit to direct the sale of the properties comprised 
in the seourities of all the enoumbranoers who are parties to the Htigation and -to 
provide fdr the payment of their claims according to the order of their respective 
securities. In other words, in a suit for sale by a first enoumbranoer where thare 
are gucoemive encumbrances, the puisne enoumbranoers may be allowed to have their 
claim satisfied out of the surplus sale proceeds, if any. 
‘Tf thé'Junior mortgagee is in a pomtion’ to have bis claim satisfied from the surplus 
sale proceeds realised at the instance of the senior mortgagee, he cannot be allowed 
to maintain another action to reach that very surplus, and his remedy is to follow the 
surplus in the Oourt whioh made the previous judgment, 
^ - An order of this description which enures to the benefit of the plaintiff— prior 
encumbranoer—as well as the defendant—junior encumbrancer,—can be made only, 
ff all the parties interested in the-equity of redemption of both the mortgages are 
before the Court, 

In regard to the relation of mortgagor and mortgagee, when the mortgagor retains 
pomession, a relation is created similar to that of landlord and tenant, and the 
mortgagor is estopped from denying the title of the mortgagee, A mortgagor must, 
from the very natare of the mortgage contract. preserve the property pledged for the 
purposes of the original security and is therefore estopped, independently of covenants 
of warrantee, from denying the mortgagee's title and the existence of the Hen whioh 
he has created, or from defeating its enforcement ud the property upon which 
it was placed, 

Although a purchaser of mortgaged premises is not estopped by his mere accep- 
tancs of the deed from disputing. the validity of the mortgage or the amount due 
under it on the ground of objections which were open to the mortgagor, yet he is 
limited to such objections or defences only as could have been pleaded by tho mortgagor 
himself, and he cannot even set up all of these, for he is not permitted to urge 
defences ETUR personal to the mortgagor, « 


~ ow 


INDAX OF GASBS. l 88y 


Vor X.] 
“ 
Mortgage Suit—(02X4.) i 
e The purchaser at the execution sale is bound by the same rule of-estoppel as 
the judgment-debtor, on the prinoiple that the former has purchased merely the right, 
title and interest of the latter and does not consequently ocoupy a position of greater 
advantage. The execution-purchaser of the interest of the mortgagor is as much 
bound by the rule of estoppel not to dispute the validity of the mortgage as the 
mortgagor himself, 

The purchaser at an execution sale may take advantage of an estoppel arimug 
from the deed by which the debtor acquired title and is, in his tarn, estopped by the 
deed made by the debtor before the sale ; in other words, the levying creditor is bound 
by an estoppel against the debtor as grantor. 

A solicitor has no*mpliej authority aa such to reoeiva payment of a mortgage 
debt, even though he may ba,authorised to receive payment of the interes; and per- 
mitted to have poescesio of the mortgage deed ; nor can he, even if authorized to receive 
payment of a mortgage debt, take a cheque in Heu of oesh. A solicitor employed 
for the purpose of the execution of the mortgage security has no authority to receive 

payment therefor, much less has he any authority to enter into any agreement to 
relinquish the mortgage lien over any portion cf the mortgage premises. 

An agreement to release a mortgage, if made for & consideration, binds the parties 
to it ; but it does not bind a person not a party to it, and no such party could enforoe 
it unless ho was induced by it to purchase the property, to advance money Upon ik 
or to do some act prejudicial to his interst 

In a mortgage suit the defendants who have purchased the equity of redemption, 
are not entitled to claim as a matter of right that the mortgage debt should be 
apportioned between the various mortgaged properties and esoh of them should be 
allowed to redeam upon payment of his rateable share thereof. The mortgage security 
is entire and indivisible and unless there are exceptional olroumstanoes the mortgage 
cannot be compelled to break up the security, 

The general rule is that a mortgagee cannot be required at the instanoe of a 
purchaser of part of the premises to apportion his mortgage debt among the several 
parts into which the property has been divided and to look to each only for its 
proportionate share, unless circumstances have happened, the effect of which, in fact 
or in law, is to create a severance of the security. But an apportionment will be 
directed, in exceptional oases, such as, where it is neoemery for the benefit of one 
who has taken a part of the property under neoeesity and for the protection of his 
own interest, or where the mortgagee himself has become the owner of a part of the 
equity of redemption, or where by hu own oonduot, there has been a break up of the 
entire seonrity. 

The test to be applied in each case is, whether there has been a geveraenoe of - the 

‘security at the instance or with the consent of the mortgagee, and an apportionment 
will not be enforoed upon the mortgagee unless special equitable considerations ara 
established, x ; : : 

The rights ofa mortgagee are not destroyed by the mere transmutation of the 
subject-matter of the security into a different form without his oonsent; this rule is 
spplioable to cases of compulsory acquisition under the Land Acquisition Aot,  . 


Where the consideration of a security is a debt due under a previous morta E 
gago earlier in date to that of another person, and a ‘suit is brought by the wv 
- plaintiff upon the latter mortgage which is subsequent in date to that of the . 3 93 


other mortgagee, the plaintiff is entitled to priority to tha extent ofthe sum — 
. * & 
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Mortgage Suft—(Conia.) . ° 
.covered by the earlier security on the ground that at the time of his later 


mortgage, he must hare intended to keep on foot tho earlier lien. Y 


Debendra Nath Sen ». Mirza Abdul Samed Seraji 150 
Mortgagor and mortgagee, relation between; Se Mortgage, suit for 
enforcement of à = 150 





—making a deposit in full aa kag ot antaga ia and 
withdrawal by mortgageo’s agent ; Ses Transfer of Property Aot. Secs. 


Mortgages, title of, desi of; See Mortgages, suit for enforcement 

of " ie ns - 150 
Non-oocupanoy right, heritability of ; Bas Bengal Tenanoy Ajct. Beo. 22 608 
-Notioe—Oourts duty ; See Ol ril Procedure Code, Soo. 248 |, - 19 





for removal of obstruoction— Bneroachment on public street by 

raising pulars—-Notioa, disobedience to the requisition of—offence, if 

continuous—Límitation , See Oaloutta Municipal Act, Secs 559 CL 

(18), 661 (5) 631 - vas oe a $623 
—— —— served within a year from the date of confirma don of sale, if valid 
. . —EKneumbranoe, setting aside of—Bengal Bengal Tenanoy Act, Seo, 

167—-Ketoppel—Oonduot ; See Title, priority of " 610 
to remove hat, if condition preoedent-—-Hut, erection of, without 

notice to oommumsioners; See Bengal Municipal Aot, Secs, 248, 244, ; 

247 m ees 18 
-Occupancy holding ERT I jive: of m not 

entitled to re-enter, if tenani remains in possession of a portion, 

When a non-transferable occupancy holding bas been sold in exeoution 
of a money decree, the landlord is not entitled to re-enter unless tho tenant 

has abandoned the holding. If the tenant continues in possession of a 

portion of the holding and pays the whole rent, the landlord is not entitled 

to eject the purchaser as a treespamer. Jogendra Nath Sircar v. 
Tinoowri Bhattachar]ys ET 141 

Transfer — Accepta noe of reni— Heoog nition. 

An oooupanoy raiyat executed a usufructuary mortgage of his holding and 
placed the mortgagee in possession, The landlord reoe!ved rent and granted receipt 
to him in which it was stated that it had been paid “through A, the mortgages,” 

Hold : that this amounted to reooguition of the transfer and the landlord 
was precluded from suing to eject the mortgagee as trespemer, Baroda 








Charan Dutt r. Hemlata Dasi i5 610 
Occupancy raiyat—Trees, property in, when out down—Local oustom— 
Onus of proof ; Ses Landlord and tenant - m 25 
Occupancy right, devisabilty of—severe&ble or not; See Pangal Tenanoy 
Act, Beo, 23 e (t 608 


"Offenos— Hut erecting of, sion joties to EE EE TE rel 
remove, not condition precedent ; See Bengal Municipal Aot, Beos, 


243, $44, 207 os vee et T" 18 
Official enquires, answers poem in evidenoe—Welght ; 
Oudh Estates Act, Beo, 28 os 316 


Order—Decres, no oomploted—Court, power qf, E rooall order not dreien wp— 
Discretion, 
e 
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Ordor—Contd.)  * j 

A suit for specific performanos of a contract was dismissed by theiHigh Oourt. 
The Court of Appeal reversed this decision and directed a decree for specific per- 
formanos to be drawn up subject to the reoord being amended by the addition of 
certain parties as plaintiffs, As soon ag these persons applied to be and ware added as 
plaintiffs, the defendant applied that the suit as constituted was barred by limitation 
and shonld be dismissed, : 

Held, that although the Court has inherent power to recall an order 
whioh has not been perfected, it would not do so when the adoption of tius 
oourse would mean a reconsideration of the whole matter in oontroverzy 








between the partes Poari Dai Debi ». Jotindra Nath Bose see 496 
Order absolute, apPlicatlop for—Delay— Court of Equity ; See Transfer of 
Property Act, Seos. 88,89 is et 91 
pplication; see IKAN. of desreds Ses Tranafer of 
Property Act, Secs. 88, 80 m s 91 
— — ———, objeot of ; See Transfer of PISA P Bocs 88, 89 ds 91 
pecu , "hen Court can pass a deoree for—Deoree for payment by 
instalment ; See Transfer of Property Aot, Secs. 88, 89 , ed Qi 
Ordinary law—Family custom ; See Oudh Estates Aot, Seo. 38 m 31 


Oudh Estates Act (1 af 1869), Soc. 28, List IV— Ordinary law— Family Oustom— 

Bizolurion of daughters—Impartibls and partible eatet.— Evidence — Admisribilty 

— Declarations of Kazungoi— Wajib-ui-ars— Asaweors giron to officlal Inguriss— 

Weight of such evidenso— Concurrent Kading— Priey Cowseil praotios, : 

The “ordinary law” mentioned in seotion 28 of the Oudh Hetates Aot (lof 1869) 
embraces any family custom. 

There is nothing in the mere fact of partibility to make evidence of'a family 
custom excluding or postponing daughters to collaterala in impartible estates 
necessarily inapplicable to partible eatates 

Declarations, such as those of Kanungos, entries made in the village recorda, 
(wajlb-ul-arxes) by the offloer charged by Government with that duty, and answers 
given to official inquiries made under Government directions as to the rules of 
suocemion prevailing in particular families, are prime facie admisible in evidence 
as purporting to be made by the proper officer in performance of a special duty, and, 
presumably, with due regard to the rules laid down for his guidance. The technical 
objections to tham are material rather to the weight than to the admiusebihty of the 
particular evidence. 

A concurrent finding of the lower Courts that there isa oustom in the 
family of the parties to the suit that a daughter is exoluded by the 
collaterals of the deceased from inheritance is, if so far aa itis a oonolumon 
of fact, though not absolutely binding on the Judicial Committee, entitled to 
the greatest welght. Musammat Parbati Kunwar v. Rani ere 

Kunwar 216 
Oudh Land Revenue Act, 1876, Oh. VIIL—Bond by disqualified pro- 

prietor, suit on, Hes Indian Oontr&ot Act, Boo. 16 bs 76 
Oudh Sub-Settlement Act, XXVI of 1860—8B5wb-aett Lemeni— Object ES purpose of 

passing the Aot —Hulo 13 of ths dot— Meaning of claims disposed of " otherwise 

than in accordance with these Hwlas'— Hevurion of moh claims—Huies 9 and 3 of 
ths Aot —BSwii claiming Sud-Setilonent—Non-oompliance with the provisions of 
e 


* 
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Oudh Sub-Settlement Act—{ Conia.) : : 

the Aoj— Failure io prote original proprietary tile—Compromiss— Decres for 

a farming lease for 30 years —Consruotion of the decree, 

Sub-Bettlement under the Oudh Sub-Settlement Act, XXVI of 1866. was nota 
new thing giving someaxtra right or privilege over and above what was secured by 
a decree finding that a person was possessed of pnder-proprietary right, and the object 
and purpose with which the said Act was passed were to revise and correct what 
had been hastily and imperfectly. or loosely done, and to seoure that no person should 
enjoy under-proprletary rights who oould notestablish his claim in the manner 
prescribed by the Rules laid down In the Schedule to the said Act, 

Olatms (to under-proprletary rights), which had been disposed of before the 
passing of the said Act on October 19th, 1866, “otherwise than Infacoordanoe with 
these Rules” within the meaning of Bule 18 of thoBchodple tq the aad Act, refer 
to those claims which had not been supported by the proofs prescribed by Rules 2 
and 3 amongst others, of the said Schedule to the said Aot, for the establishment 
of future claims, and the sald Rule 18 authorized an inquiry into those claims, 

Where, after the passing of the said Act, the Financial Commimioner, in a suit 
olaiming Bub-Settlement, held that the provisions of the sed Aot had not been 
complied with, and that, as the original proprietary title had not been proved tho 
plaintiff was in no way entitled to Bub-Bettlement, but as the defendant's agent was 
willing to compromise the suit he decreed a farming lease to the plaintiff, he (the 
plaintiff) paying the Government demand plus 25 per cent, to tbe defendant Taluqdar 
for a period of 80 years. 

Held, that the lesse deareed wasonly a lease for a term of 80 years 
from the date of the decree. Maheshar Parshad +. Muhammad Ewas 

Ali Khan and Muhammad Ewaz Ali Khan e. Mahoshar Parshad 188 


Partial partition, when allowed—Suit—Private arrangement; See 
Partition 





Parties, when can withdraw from reference to arbitration ; Sas Arbitration, 
reference to .., ER ee. ded m - 449 
Partition—Parol agreement to enjoy property in defined shares—EHffect 
on the status— Agreement perol—Minor, when bound ; See Hindu Law 
—Joint family * tay TI st "T 131 
— Collectors jurisdiction, dispute as to—Civil Court; Bes Estates 
^ Partition Aot, Becs, 25, 119 ai vil ve is 189 


Privates partition — Doowm ent, toritton, if neoetaary— Family arrangement, 
character and affect qf— Transfer of Properiy Act (IV of 1888), Beo. 118 — 
Partial partition, if and then effectice— Kvocutors, liability of, to render account 
—Derastavit, by one of two co-seeewtorr— Liability and duty of eweewtora— 
Preliminary decree in a partition swit, what to coatain—Costs, 


A partition of joint property is not an exchange within the meaning of section 


118 of the Transfer of Property Aot and is not, by law, required to be effected by an 
instroment in writting, 


Although there cannot be a partial partition by a sult, partial partition by 
private arrangement is allowable. 


A division may be effected without an instrament ip writting and may be elther 
total qr partial, | 
. 
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Partition—{ Con.) 4 moe 

A partition or family arrangement made in settlement of a disputed or doubtful 
claim by arbitrators appointed by the parties, effecting a diviston of the family 
properties and drawing up & list of them, which was carried ont and soted upon by 
them for sometime, was a valid and binding arrangement which the parties to it 
could not deny, ignore or resile from. 

A family arrangement might be upheld although there were no rights actually 
in dispute at the time of making it, and the Courts would not be disposed to scan 
with muoh nioety the quantum of consideration. 

A family arrangement may be set aside on the ground of mistake, inequality of 
pomtion, undue influence, coercion, fraud or any other similar ground, but any such 
allegation must bg clearly established, 

Executors are bourfd to render accounts of their management of the estate, 
and if at the time ofp pÉrtition there was an arrangement that the accounts should 
be taken within a certain definite period, failure to carry it out, does not invalidate 
partition. 

All properties established to be joint properties must be {noluded in the suit. 

The question whether a particular property alleged to be joint really possesses 
that character, has to be determined before the preliminary decree is made. By the 
freliminary decree should be ascertained the property to be divided, the parties 
interested, and their several rights therein. 

A devastarit by one of two executors or administrators will not charge his 
companion, provided he has not intentionally or otherwise contributed to it, for the 
testator’s having misplaced his confidence in one, shall not operate to the prejudice of 
the other. 

It is, however, the duty of all executors to watch over, and, if necessary, to 
correct the conduct of each other, and an executor who stands by and sees a breach 
of trust committed by his oo-exeoutor becomes responsible for that breach of trust. 

Ordinarily in a suit for partition, pura and simple, the parties are to 
bear their own costs of the suit up to the stage of the preliminary decree, 

But where the defendant contests the righs of the plaintiff to claim partition, 
he may be made liable for oosta unnecessarily Inotirred by reason of his or her 


unfounded opposition. Satya Kumar Banerjee rt. Satya Kripal 





Banerjee T 508 
by Oollector—Previous partition how far valid ; See Estates Parti- 

tion Aot, Seca, 25, 110 Sue i $a m 189 
——of joint family property 1f to be by written instrument ; Bee 


, private— Collector's order for E E without jarisdio- 
tion—Limitation Act, Boh. IL Art. 14; See Estates Partition Act, 


Boos. 25, 119 wee won T 189 
—— — Proceedings KT before Act V, of “1897, Applicability of 
the Act ; See Estates Partition Act € 189 





suit for—Prelimonary deorss, appeal sra bi Final deores in the suit 
mads before appeal was 100786 - reliainaty decree, correctness af, if may 
be challenged without praferring appeal against faal deores— A ypeal lodged if 
com potent, 
The right of appeal from interlocutory orders ceases with the disposal of the suit. 
This principle is equally applicable to cases of muita in which there is first a 
preliminary decree and ultimately a final decree, 
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Partitlon—(Cort4.) 

If the final decree has been made, it is not only open, but the duty of 
the party, who is aggrieved by the interlocutory order or preliminary dearde, 
whioh up to that stage has not bean questioned by way of appeal, to prefer 
an eppeal against the final deoree and to question the validity of the 


+ 


interlocutory order. M. H. Mackenzie v. Lala Narsingh Sahai si 113 
Partition suit what properties to be inaluded ia 508 
Party, death of--Representatives or asignees—Olvil Procedure Code 

(1882) Beo, 283, and (1908) O. 22, B. 12; Sse Exeoution proceedings ... 396 
Person contesting & will, what to prove; Ses probate, revocation of n 268 
Posseasion—Entry in the order sheet— Proof; See Estates Partition Act, 

secs 95, 119  ... m 4 - 189 

joint or ar rer, EN of neit. . 


It cannot be affirmed as a general proposition of law*thaj' whenever a 
party asks for recovery of property on the allegation that ho is exclusively 
entitled to possession thereof, his suit must necessarily be dismissed, if he 
proves that he is entitled to joint possession ; but if he olaims possession of 
a specific portion of a large area as representing his share, he oannot recover 
joint possession of the whole property upon failure to prove his exclusive 


title, Basti Charan De v. Sarojini Debya - ew) 7318 
Possession, legal termination of, when physical control " ER en or 
interrupted ; See Res judicata, constructire Hs -— 527 
, sult for—Joiat landlords — Recognition by seine! aide EE 
— Suit, and of. 


When some of several joint landlords have assented to a transfer of a 
non-transferable holding or subsequently recognised the transferee, they are 
not entitled to dispute the title of the purchaser or to ejeot him. The other 
oo-sharers are entitled to eject the purchaser from their shares only and to 
recover joint possession, but if they sue to eject him from the entire holding 
on the footing that he us a trespasser, a decree for joint possession ought not 
to be made in their favour. Hossein Mahomed +. Fakir Mahomed ... 618 
Pre-emption, right of, swit to enforce—Swit if maintainable, and when —" Proper 

sala prion," moaning of — Agroemont to sahi to a oco-sharer, tf enforosable—Sale to 

another, if invalid. 

Where the plaintiff and the defendants purchased a property and for their own 
oonvenienoe partitioned the property and entered into an agreement in the following 
terms : 

“ Any of the parties destrous of selling the lands allotted to his share shall sall the 
same to the other party willing to buy the same at the proper sale price. Bala to any 
body else shall be invalid. But if the parties do not purchase at the proper sale prioe, 
the other party shall be entitled to sell to others, Let it be known that the value of 
the partitioned property is (or will be) Rs, 600” 


Held, that the covenant is valid in law against the oovenantor, and a suit to 
enfaroe the right of pre-emption is maintainable, especially when, as in the present 
case, the third party purchased from one of the parties to the covenant had notioe of 
tbe covenant contained in the agreement when he made the purchase, 

The words ' proper sale price” In the covenant means the market price and not 
the share of the seller in the purchase money which the plaintiff and his co-owners 
pald fur the property when they bought it 
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Pre-emption—(Coxté.) ; . 
If the plaintuf desires to exercise his right of preemption ín the oase, 
ehe must pay the purchase money mentioned in the deed of sale of the third 
party purchaser. Kalimaddin Bhuya *. Reasuddin Ahmed ea 628 


Preliminary deoree, appeal against, when to be filed; See Partition, sult for 118 
decree, correctness of, if may be ohallenged without prefer- 


memanganan E 








ring appeal, in final decree ; See Partition, suit for xig - 118 
—— deoree in partition suit, what to determine; Ses partition ., 508 
Presumption—Siguature in one shoet—QOourt's duty ; See will avs 641 


Presumption as to fixity of rent—Bengal Tenanoy Act (VIII of 1885), Beos. 50, 
105, 116— Final publication of Record of Rights, 


When an appliscatign is made under section 105 of the Bengal Tenancy Aot for 
settlement of rent after the final publication of the Reoord of Rights, the tenant is 
entitled in spite of the provisions of section 115 of the Bengal Tenancy Act to tha 
benefit of the presumption under seotion 50 of the said Act. 

. Quare, whether the word ‘recorded’ in section 115 of the Bengal Tenanoy Act 
means recorded after all chances of an amendment of the record under any other 
provisions of the Ohapter are over, Including & suit as contemplated by section 111 of 
said Aot. 

Per Cows J.—The particulars in respect of a tenancy, which were the subject of a 
dispute under section 105 are not recorded within the meaning of section 115 until 
a note of all decisions of disputes under section 106 has been made under section 107 
ol. (3) of the Bengal Tenancy Aot 


A decision by a Revenue offloer in a prooeeding under section 103 of the 
Bengal Tenancy Act, that a tenant is a raiyat at fixed rates, may be regarded 
as a matter that should be incorporated in the Record under section 107 cl. (2) 
of the Act, as amended in 1898, and that therefore, while such proceedings 
were pending, the Record may be regarded as inoomplete under section 118 
and the tenant is entitled to plead the benefit of section 50 of the said Act. 
Pirthi Chand Chowdhury v. Sheikh Basarat Ali and Kirti 
Chandra Chatterjee». Mohesh Dutt Jha — .. 943 
Principal and agent—Agent’s omission to comply with statutory require- 
mants— Deposit by mortgagor in full discharge of mortgagee’s right— 
withdrawal of deposit by the mortgagee’s agent—Estoppel ; Sas 
Transfer of Property Act, Secs, 88, 84 gah jx i 1 
Priority—Debt due under & previous mortgage—Keoping alive the earlier 
len; See Mortgage, suit for enforoement of on vs isi 150 
of title between rent sale purchaser and mortgage decree pur- 
chaser; Ses Title : T sas 640 
Privy Council Appeal, abatament ; Ssa Abatement 5 i 880 


flled during vacation—Limitation ; Boe Limitation 
Act, Bec, 5 and Sch, IT. Art, 177 54 .. 118, 120 


Reoelver, High Oourt's power ; See Civil Prooeedure 
Gode Boo. 109 exe —_ os oo as 839 


—————— Remand order—Final order; See Oivil Prooedure 
Code (1908) Reo, 109 al. (a) i gas a Ji 888 








el 
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Privy Counsil Appeal — Contd.) ` é 

Substitution on death ; Sss Civil Prooeedure Qode 

(1908) 0. 28 > vee T T ii T fme 881 
practioo— Faots, differance as to finding of, . 

Where on a pure question of fact the two Oourts below had differed, and the 
materials before those two Courts had not been entirely the same : l 

Hold, that their Lordships oould not reverse the deoree appealed 
against, unlosa they were satisfied that that decres was wrong. Jagarnath. 

Pershad v, Hanuman Pershad... - en 74 
Probato— Hindu Reversloner, locus standi to be heard ; See Probate, revoog- 

tion of T m en ss kx a ANG 
EO of — Citation, wani of nni uie sonis lite, 

appointment qf — Hocarsionary hoir of a Hindu f Sxtitled to appear and be hoard 

in Probate proceedings — Probaio and AdministratBa got ( V of 1851) Beo. 09—^ 

Decisions, how to be taken as Finding Propouwndar of will, right of, to call on the 

objector to shew interest—Probdate, recall of, if permissldle on recooation—Propor 

ordsr—Infant, representation of-—-Revecation, affect of—Adminisratioa, pendente 

Hie, power of Court to grant. 

Any interest, however slight and even, it seams, the bare possibility of an interest, 
1s sufficient to entitle a party to oppose a testamentary paper or instrument. ° 

Although a reversioner under the Hindu Law has no present alienable interest in 
the property left by the decessed, he is substantially interested in ‘the protection or 
- devolution of the estate, and as such is entitled to appearand be heard in a probate 
proceeding. 

Hrery judgment must be read as applicable to the particular facts proved or 
aesumed to be proved, since the generality of expressions which may be found there, are 
not intended to be expositions of the whole law but governed and quahfied by the 
particular facts of. the oase in which such expreamons are to be found. A case is only 
an authority for what it actually decides. It oannot be quoted for i & proposition that 
may seam to follow logically from it, 

Before a person oan be permitted to contest a will, the party propounding has the 
right to call on him to shew that he has some interest. 

When an application for revocation has been made, the proper order to make is to 
allow the application under section 50 of the Probate and Administration Act 
if good grounds are established for revocation of the probate, and to recall the 
probate, before the propounder is called upon to ogre the will in the presence of the 
objector. 

An infant ought to be represented by a guardian ad litem other than his mother 
- who joins in the application for probate and oitation ought to be issued upon suoh 
guardian, and when no suoh oltation is issued in the probate proceedings, the infant 
is, on attaining majority, entitled to ask for revocation of the probate. 

The Oourt of Probate would grant admininistration pendente lite in sll cases 
where neoessity for the grant is made out, and this is so, bocause while the guit is 
pending, there is no one legally entitled to receive or to hold the assests or to give 
discharges. 

The effect of the revocation of the probate is to revive the original 
proceeding for the grant of probate, and ıt wonld be quite competent to the 
Gourt to make an order under section 84 of the Probate and Adm inistratign, 

Act, Brindabon Chandra Shaha © Sureswar Shaha Pramanick .. 633 











Lr 
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Probate—(Cont4.) 
a TVill—Oodieil— Sownd disposing mind—Onus prodandi—Oonolusions of 
Sact— Witnesses Judgos. 
The oxxs of proving that. tho testator was of sound disposing mind at the time 


when he executed a Will or Codicil, is on the person, who propounds the Will or 
Oodict!, 


It is always difüoult for Judges who have not seen and heard the 
witnesses to refuse to adopt the conclusions of fact of those who have, but 
that difficulty is greatly aggravated where the Judge who heard them hes 
formed the opinion, not only that their inferences are nosound on the balance 
of the probability against their story, but that they are ‘not witnesses of 
truth, Shunmugaroya Mudpliar v. Manika Mudaliar sae 276 
Probate and Administration Act, Bec. 84; See Probate, revocation of 268 
—— — —— eman —— — —, Beos 50 and 69— Revocation—Proper 


procedure ; See Probate, revocation of 268 
Procapds, realisation of— Recorded docree-holder ed sadak Na 

of decree—Oourt's duty ; Ses Execution proceeding dia 896 
Pr oou y ing erroneous deoislon—Likelihood of breach of peace, information 

as to— Action, maintainability, Ses Demnges, suit for T" 226 
' P roper Court, meaning of ; Sos Limitation Aot, Sch, IT, Art, 179 ol, 4)... 19 
‘Pro per sale price, meaning of-—Covenant— Procedure ; fee Pre-emption 

right of, suit to enforce ... a m E E 628 


Property, mle of, subject to encu mbrances— Encumbranoes turning out to 
be invalid— Benefits accruing after completion of mle; Ses Vendor 





and purchaser ... TO ds (n a 818 
Prosecution, arder for—Perjury daring police investigation ; Ses Criminal 
Prooedure (ode, Secs, 195, 476, 478... i cess m 584 
— ———— order for—Perjury during judicial investigation following 
police report ; See Oriminal Procedure Code, Seos, 195, 476, 478 A 564 
order for, under Seo, 476 of the Code of Criminal Prooedure 
when to be made ; See Criminal Procedure Code, Seos. 195, 470, 478 ... 564 
Publio Demands Recovery Act, sale under, what passos—Bopresentation— 
Estoppel ; See Oertificate sale 4 "t 201 
Public policy, walving advanta ge ; Sea Transfer of Property Aot, Becs. 88, 89 91 
Puisne encumbranoer, right of—Order enuring to the benefit both of 
_prior and puisne enoumbrancers, when oan be made--Mortgagor and 
` mortgagee, relation between , Ses Mortgage, suit for enforoement of .. 150 
Purchaser at execution sale, if bound by or oan take advantage of rule of 
estoppel ; Ses Mortgage, suit for anforoement of ... sus 150 
Purchaser of mortgaged premises when oan question the validity ot 
mortgage; Ses Mortgage, suit for enforoement of awe si 150 
Purchase money, sut for, lies ; Sae Suit for purchase money .. A 558 
Putni Regulation, Seos 5 and O— Tremaferes of a pwtni—Deposit by  wnregiserod 
transferoc. 


The xemindar is not bound to accept payment of rent from an unregis- 
tered transferee of a putni, nor is he bound to recognise any deposit of rent 
made by such s transferee in his own name, ‘ 
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Putai—( Contd.) 

A payment by the transferee to prevent an impending sale for whlah 
the xemindar bad applied in spite of the tender and deposit of rent cannot 
therefore be recovered beck by suit. Sgibesh Chandra Surkar v. 

Kumar Bonowar! Mukunda Deb - e 
— —, transfer of—Recognition by landlord, refusal of— Hent due after 
transfer—-Old tenant, liability of— Purchaser. liability of, to pay rent— 

Exparte deoree against old tenant, effect of ; Sae Suit for rent ^ 


Putnidar, transferor, liability of—Landlord's refusal to recognise purchaser, 
affect of—RHent due after transfer—Liability of purchaser to pay rent 
— Experte decree against transferor putnidar, effect of ; Sea Buit for rent 
Question requiring evidence for solution, if oan be Pid ator olose of 
evidence ; Sas Adoption bis 
Receiver, appointed tn the course of ure suit—Meane " profits not in 
respect of properties covered by mortgage security—Attachment of pro- 
perty in the hands of Reoaiver—Leave of Oourt, when to be obtained; 
Bas Momo profita isa "S " es 


in Privy Counci appesl—High Oourt's power Special leave ; 

See Oivi] Procedure Code (1908), Sece, 100, 111 and O, 45, B. 18 
Recital, incarrectness of, as to payment of consideration, proof of, by 
oral evidence ; See Evidence Act, Seo, 93 iss e x 


Reoognition—Acceptance of rent from transferee; Mss Occupancy 
holding se ee ose aoe eo 


Reoord of Rights, final sabisa a See Presumption as to fixity of rent 


Redemption, decree for, essence of—Mortgage by conditional sale—Time ; 
See Limitation Act, Sch. II, Art 179 - sai sis 


, Tight of—Purchaser in revenue sale—Share of an estate— 

Mortgage sis: See Lis pendens T 

Re-ontry by Lendlord— Tenant remaining in sai ig — pads 
for whole; See Occupency holding, non-transferable -— idi 

-————-,right of-—Oovenant restraining  allenation-—-Assignment, if 
binding on leor ; See Lease eas ae "T 

Reference, private—BSome of the plaintiffs parties ; ‘Bes Award, validity of 

Registration of names in the Oollectorate, want of—Hffeot—Betoppel— 
Representation ; 466 Oertifloate Bale ve T "e 

Regulation VIII of 1819, Beca, 5 and 0 és zu 

Release of mortgage debt, when binding and on whom ; See Mortguge, suit 
for enforcement of = i gs 

Relinquishment— Burden of proof ; Boe Mahomedan Law 

Remand order—Final order—Privy Oouncil appeal; Ses Olvil Pengen 
Code, Seo. 109 OL (a) ii in 

Remedies, election of, when arises ; Sec Consent decree, setting aside of vs 


688 


147 - 


838 
420 


Rent, action for— Tenant holding over, rights of— Reduction of roni—Dengal Tenancy 
Act (VIII of 1885) Beo, 148 ol, (b)— Arsa of the tenancy, determination of, if 


necessary in a suit for reni. 
It is not possible to lay down any inflexible rule of universal application 
upon the question whether the precise ares of the tenancy should or should 
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Rent Action—{Conid, : 

QU should not, be determined in & suit for rent, The only general principle 
*whioh can be formulated is that where there is a substantial dispute as to 
the identity of the tenanoy set up by the parties to the suit, the question fn 


controversy must be decided. Ramdev Rai v. Newaj Prosad Singh ... 198 
Rent, annual—Auction-purchaser ; See Estoppel .. els 605 
=- deores for, obtained by oo-sharer andlord—Exscution—Limitatia: 

Seo Bengal Tenanoy Act, Sch. IIT, Art. 6 gah 3 ds 463 
Rent decree, assignee, Hxecutlon ; See Kxecution a EA T 890 
Rent, payment at reduced rate for some time, effect of ; See Rridenoe, ins 

admissibility tse T 570 


— ra, reduction of—Tiessor fgiling to yee — ot hee = ex press 
covenants in lease as to gofendant—Adjustment of rent on area; See 


Rvidenoe, inadmissilflity ET i 570 
m Settlement of, application by oo-sharer jas an if cantina: : 
Bes Bengal Tenancy Act, Sec, 106 is 458 


tm gwit for—Achnowledg ment, affect o Ly EP PN landlord, sult by, 
maintainability of—Limitation Aot (IX of 1908), See, 19— Purokaser, liability 
gf — Tenure, if liable for reat dus for period bafore purcham, 

Where in the plaint interest was claimed upon the consolidated amount mentioned 
in the &oknowledgment of sums due on account of rent, the sult cannot on that 
ground be regarded as one for reoovery of a new debt but for thatof the original 
arrests of rent, 

A co-bzrer landlord oan maintain a sult for recovery of bis share of ront in 
arrears and enforce his claim under the provisions of the Bengal Tenancy Act, against 
the original tenant and the other oo-sharer landlord who had before suit purchased 
the tenant's tenure, the consideration of the purchase being the amount of arrears due 
to him. i 

Although the plaintiff is obliged to rely on section 19 of the Limitation Act, bts 
claim does not cease to be a olaim fur rent. An acknowledgment does not alter the 
quality of the debt, 

The acknowledgment referred to in seotion 19 of the Limitation Aot must point 
with reasonable certainty not merely to a liability but the hability or that out of whioh 
it arises, 

An acknowledgment of sums due for rent to two creditors Jolutly is sufficient to 
keep alive the right of one of the oreditors to enforce the claim for rent under the 
Bengal Tenanay Aot. 

. Thetenurein the hands of the purchaser is Mable for rent whioh 
accrued due before his purchase. Kamal Krishna Kundu €. Kedar 

Nath Kundu s.. 81? 
ame, Sait for recovery of fair rent and arrears of rent, valued less than 

one hundred rupees on the basis of partition—Suit by a oo-sharer land- 

lord—Appeal; Sse Bengal Tenanoy Act, Sen, 108 "T ida 629 
Reopening e criminal cass dispoasd of in dafault of appasranse—Inhorent power of 

Court to rekoar —J udq mont sig nod and ssaled— Criminal Proceduro Coda (Ad V 

af 1898), Boo, 440. 

The Court has power to reopen and dispose of a criminal case which has been 
previously disposed of in default of appearance, 
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Roopening—(Oowti. ) 

The Court may under section 44) of the Oriminal Procedure Uode | 
determine the questions raised without hearing counsel or pleader on either, 
side, but where 1t has not done so, but merely disposed of the case in default 
of appearanoe, the Court has power to restore the oase and hear and deter- 


mine it, Bibhuti Mohun Roy +. Dasimoni Dassi ous 80 
Representation —Estoppel—Registration in the Colleotorate, want Dd: 
Bes Certificate Sale ui 201 


Rspresentatives or assignees of rent dcc Did death ot—Oteit Pro- 
oedure Code of 1882, Seo, 282, and of 1908, O. 22, B. 12; See Bxeontlon 
proceedings  ,., s in $96 
Resjudicata—Suit after elio ton ioii IEE TA si 490 


— comstructice— Thak map, admissibility of—Posgssrion, legal, termination 
0^, Vo hon phyrioal control is dowkt/wl or interrupted. 


A putnidar brought a suit for assessment of rent in the Munsiffs Qourt on the 
ground that the tenant had encroached upon the adjoining lands of his landlerd. 
The defenoe was thit the lands, ín dispute were outside the gart and comprised 
within his taluk. It was held that the disputed lands wore within the ganti, A, suit 
was then brought on the enhancement decree in the Subordinate Judge's Court for the 
recovery of rent. Thatsuit was decreed sxsarts and the dearee was enforced in 
execution. 


Held, a suit brought in the Court of the Subordinate Judge by the representative 
of the tenant for recovery of the land on the ground of ita being included in the 
taluq, was barred by the prinalple of constructive resfmiioata, 

Hold also, that the plaintiff could not be allowed to get rid of the decree passed 
twenty-four years before and place himself in a position of advantage which he 
could not occupy, if he made a direct attempt to amal] that decree, 

An entry in a thak map that [t was prepared in the presenoe of the representatives 
of certain parties is admissible in evidence. 4 


As soon as a person is entitled to possession and enters in the assertion 

of thet possession, or which is exactly the same thing, any other person 

enters by command of that lawful owner, so entitled to possesion, the law 

immediately vests the actual possession in the person who so enters, 
Bidhumukhi Dasi 0. Jitendra Nath Roy 527 

Restitution of proparty——-Necree-holder’s possesion as ikana ala 

set aside—Claim for mesne profita and interest by representatives in 
title of the judgment-debtor— Decree-holder's claim for interest on the a 
purchase money ; See Oiril Procedure Code, Secs. 583 and $44 a 257 





Eovenue sale—share of an estate—Mortgage Bale; Sae Lis pendens ... 590 
Reversionér,—Alienation without legal neocessity—Presumptire rever- 
sioner, consent of— Hstoppel; Ses Hindu widow "e sk 58 








Debts of the state, liability of the successor for; Ses - 


Hindu Law—Succeasion . " " " is 243 


Deed, aligning of, affecting devolution of inheritance — 
Estoppel ; See Hindu widow a i 
, if oan be objector in probate Aa ee Boe Probate, 
rewpoatlon of wah "- T one ave 


& 





RE ES 
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Review—Amendmemt of decree; Ses Limitation Aot, Sch. IT, Att, 179 
ole. 1, 8, 4 ssi - nes 
Costs of preparation of Pa imt for addition ; Bes 
Lithitation Act, Sch. 11, Art, 179 cls. 1, 8, 4 zi as 
Revision—Erroneous decision on question of law-—~High Court Inter- 
ference by ; See Civil Prooedure Oode, Bec. 115... - 
High Court, Interference by— Dooument ETES at iite stage 
of the case— Document, rejection of, by appellate Oourt ; Sas Oivil Pro- 
dure Code, Seos .59, 62, 83, 578 bs is na 
Revocation, effect of, re-calling Probate ; Ses Probate, a of 
Bale, stay of—Procedura—Judicial proceeding—Distriot Judge, letter from ; 
Ses execution pipoeeding, stay of .. NY wee ave 


Saleable interest—dudgment-debtoar ; Sae Olvil Procedure Secs, 244, 813 


Saleable property—Property not transferable without landiord's consent; 
SeCivil Procedure Code, Seos. 244, 266 i ea isi 


Bale certifica te—Auotion-purohaser —Annual rent ; Sw Estoppel - 
Scandalous matter— Pleadings —Prooedure ; See Affidavit bi 
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487 


414 


Second appeal—Damages, suit for—Trespass—Small Cruse Court—Juristiction— 


Cicil Procedure Code, Seo, 104. 


A suit fof damages on the allegation that the defendant had in plain- 
tiffs &oecnoe enter his house with police and strangers gone into his inner 
apartments and obliged his wife and others to remain secluded and thereby 
humiliated the plaintiff, is clearly a suit for damages for trespass and there- 
fore cognizable by a Court of Small Causes, When therefore the value is 
below Rs 500, no second appeal ies. Bhola Nath Sahat. Krishna Lal 


Sana es 
—————— Misconstruction of documentary evidenoe; Ses Oivil Pro 
cedure Code, (1883) Sec. 584 as io a I 


Security, transformation of, if destroys mortgage righte—Lana Aoquisition 
Aot ; Ses Mortgage, sult for enforcement of ove e^ 

Signature on one sheet, if suffolent—Intention of anthoentloating the 
whole ; See Will NE 

Small Cause Court Act, Bec. 35— Revision, High Court power of ; Ss 
Succession Oertifioate Act, Beo. 4 si Vi T 


Solicitor employed to draw up a mortgage, powers of-—B8olloitor, if autho- 


rised to recelre payment and release property mortgaged; Bas 
Mortgage, suit for enforcement of  ... i 


—  — —, power of, with regard to mortgage debt; Sæ Mortgage, suit for 


enforcement of wee et! Th 





Speciflo Relief Act, See. 9—Porsessory swit—Posssssion by tenant. 
Sembis: A person in possession of the benefits to arise out of Jand may 
bring & suit under section 9 of Act I of 1877 when he has been deprived of 
the possession of these benefits. Shama Charan Ghose v. Mohammad 
Ali 

,Bec. 42—~Declaratory decree— Dispomsession after 
gnit—Tisint, amendment of ; See Estates Partition Act, Beca, 25, 119 
2 





188 


598 


180 
644 


180 


150 


159 


189 


700 THE OALOUTfA LAW JOURNAL, [Vor. X. 


Btamp, want of, objection in second appeal, . d 
An objeotion as to want of stamp oannot be taken for the first time in 
second appeal Jadu Nath Chowdhury +. Kailas Chunder Bhatta- 


charjee - 41 


Statute 94 and 25 Vict Cap 104, Seo. 15 hs a Ans 407 
Stay of Execution, effect, contempt ; Bse Deoree i" 631 
Steel—Iron ; See Oaloutt& Municipal Act, Seos. 466, 574, Bch, XVIH al, (8) 486 
Bub-mortgagee—suit, right of—Suit, frame of ; Ses Mortgage 470 
Subordinate Judge's Court, if subordinate to Distriot Judge's Gods: 

Bee Suit, transfer of M aa T T 208 


Substitution, application for—Privy Oouncil Appeal—Death of parties 
after final admission of appeal ani before transmission of récord; See 
Oivil Procedure Code (1908), O, 93 ios e ake is 831 


Asai gnee-—Representative—Olvil Procedure “Code (1882) 
Beo. 282 and (1908) 0. 22, B. 12; Bas Execution prooeedings aa 306 


Succession Certificate Act, Sec. 4—" Debt” —Small Cause Courts Aot (IX of 188%) 
Soo, 85—Retision, High Court's power qf. 


A debt is a qum of money which is now payable or will become payable in future 
by reason of 4 present obligation. 

Hence in the case of a debt existing in the life-time of a creditor, which did not 
become pryable until after his death, his heirs can not obtain a decree without the 
production of a certificate under the Bnooession Certificate Aot, 

The High Court in an application under seotion 25 of the Small Cause Court, oan 
enforoe the provisions of section 4 of the Succession Certificate Act. 

Per Mookerjeo J, —À debt is no ices a debt becanse it has not yet 
matured, if it will oerta!inly become payable in the future Banchharam 





Maxumdar +. Adyanath Bhuttacharjes I 180 
Sufficient Cause, what is—Reviow admitted in first instance but made with- 
out good reason—Appeal filed out of time; See Limitation Act, Beo. 5 89 


Suit, dismissal of, for want of evidenoe— Othor evidence on reoord worthy 
of consideration — Procedure ; See Civi Procedure Code, Seos, 59, 62, 63, 


578 m 88 
———, if affected by the happening of any erent ee its pendenoy ; Bee 
Fistates Partition Act, Seos. 25, 110 " = i 189 


Buit for enforcement of mortgage one interest, ootemami to 
pay, if enforceable— Morigago decroo—Interent after dato Kmed for repayment, 
power of Court to grant—Oirl Procedure Codo (Aot. XIV of 1889) Bec. 900— 
Practios qf Cow t—Disoretion of Court in matters of interest in special oases. 
When a decree bas been made on the basis of & mortgage and a date for payment 

of whatever might be due thereupon has been fixed in the deoree, the matter in 

eontroversy passes from the domain of contrast into the domain of judgment, The 
deoree decides finally the rights and liabilities of the parties which must thenceforth 
be ascertained by a reference to the decree and to the decree alone, 1t.is not open to 
either party to go behind tbe decree and rely upon the terms of the original contract, 
The interest to be allowed after the date fixed for payment should have regard to 
the aggregate sum due on that date and not merely the principal amount mentioned 


in the mortgage bond. 
9 


Vor. X.] INDEX OF OABES. 701 

Suit for enforcemert of mortgage seourity —(Conté.) f 

According to the usual practice, interest is no doubt allowed at 6 per 

* cent, after the date fited for payment, and although the Oourt would heal- 

tate in &ny ordinary oase to depart from what has been the well-settled 

practice as to the rate of interest in mortgage suite after the date fixed in the 

decree for payment, there can be no question that in any special case 

where tho ciroumstanoes justify a reduction in ths rate of interest the 

Court would be prepared to make the necessary, order in the interests of 

justis. Managi Singh v. saheb Ram Singh ... s jn 208 

Suit for purchase money—Sals at aride— Vaintesalility of xil— Civil Procedure 
Ooda (Aot XIV of 1888), Seo. 315--Careat Heptor—Limitation-—Limitation Aat 
(XV of 1877), Boh, II, Art, 68. 

In.execution of a pent decree a certain jote was put up for sale as the property 
of the judgment-debtor and purchased by R, Subsequently another pereon brought 
a soit fora declaration that the jote belonged not to the judgment-debtor in the 
previous decree bat to himself, and obtained a deoree, BR. now sued for reoovery of 
the money paid for his purchase. 

Haid, the soit was maintainable. Under the Code of 1883, the doctrine of carcat 
emper does not apply to execution sales. 

Nor is the plaintiffs right limited to an application under section 315. 

Where the alleged Judgment-debtor had no right to the property and in 
oonsequenca there was no delivery of possession, there wns no oonsideration 
for the purchase money and the suit for its recovery would be governed by 
Art.62. Ramkumar Shaha Poddar r. Ramgaur Shaha Chaudhuri 558 
Suit for rent—Patai Talug— Swit against recorded tenant—Transfer of Puini— 

Recognition by landlord, refusal of — Boni dus after tranafer— Old tenant, liability 

of --Pwrokaser, liability of, to pay ront-—Raparts decree against old tenant, effect 

ef —Oonduct of landlord in not making tha purchaser a party to Als provions suit 
for ront—Oomponsation for uss and oocwpation— Retop pel, 

A transfer of a putni by the putniders is perfectly valid in law and the refusal 
of the landlord to recognise the transferee is entirely indefensible, especially when 
no security is demanded dy the landlord under section 6 of Begulation VIII of 1819 
and no default is made by the purohaser but on the contrary when the purchaser 
makes repeated tenders of the rent, instalment by instalment, and endevonrs to 
secure recognition. 

When a landlord without any justification refused to treat the purchaser as his 
tenant and deliberately omitted to implead him as a party in the sult for rent, the 
_ whole of which had accrued due after the transfer and was payable by the transferee, 
it is not open to the landlord to treat the purchaser as & tenant and make him liable 
for the rent that acorued due between the date of the institution of the previous 
suit and the mle execution of the decree made thereunder, 

Ordinarily, in a suit for rent, when no alternative claim is rade for use and 
occupation, no damages can be deareed on that footing, 

Ordinarily a plaintiff must be limited to the oase which he puts forward 
in his plaint; but although an alternative case is not expressly put 
forward, he may have leave to amend his plaint if the Oourt thinks that he 
has based his clam on wrong grounds from misinformation, ignorance of’ 
law or faot or fact or mistake or misconstruction of documents. Gobindr 


Sundar Sinha Chowdhury ». Srikrishna Chakravarti — .. 588 
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Suit, frame of— Possession joint and exolustve ; See Pomsessionp joint and 


exolustve ees aan ote s ere 218 
— to set aside consent decree, KPEE of—Review, rejection o 
See Oonsent decree setting aside of - " — 420 


—-, trangor of—Civl Proondure Coda Soos. 23, 95 = Rafarenos by Distriot Judg e— 

Bengal Ciel] Courts Aot (XILI of 1887) Sees, 9, 59—Oowrt of Subordinate Judge, 

Uf subordinate to the Court of the Distri Jndgo— Delay. 

The Court of the Subordinate Judge is Subordinate to the District Coart for the 
purposes of section 23 of the Olvil Procedure Gode (Act XIV of 18821), no matter what 
the forum of appeal may be in the partioular case for the transfer of which the 
application is made, 

The jurisdiction of a superior Oourt to transfer a sut from one subordinate 
Court to another ought to be exercised with extreme ofation. The choloe of forum 
given to 4 plaintiff by the Legislature ought not to be lightly Interterred with, and 
the Court will not transfer a snit properly laid. except upon proof of special 
. clroumstancos. A well.reoogníised ground exists when the convenience of neoesmery 
witnesses and the ends of justice will be promoted by the transfer ; but the ground 
alleged must be clearly established, 


Under section 25 of Code of Olvil Proceduie (1883) the Court bas, 4 
no doubt, ample power to make the order even after the iesues have been 
framed ; but satisfactory reasons ought to be given In explanation of the 


delay, Umatul Mehdi v, Kulsoom js € e 0 908 
Superior Court, when can transfer a suit from subordinate Court; See 

Bult, transfer of a ee um e Bs 208 
Surplus sale proceeds, how available—Oourt, in which the remedy !s to 

be sought ; See Mortgage, suit for enforoement of = -— 150 


Tenancy created before the passing of Act VIII of 1885—Bengal Tenancy 
Act, Boo. 87—Apportlonment of rent and recognition of interest by 
landlord, effect of ; See Interest on arrears of rent vs si 45 


———-, misuse of— Agricultural holding—Mangoe orohard ; Se Bengal 
Tenancy Act, Sec. 155 u ye TT saa . 505 


-,; misuse of— Decree for forfeiture, form of ; See Bengal Tenanay 





Act, Seo. 155 D T T us m 595 
Tenant, rights of, holding over—Reduotion of rent— Bengal Tenancy Aot, 

Seo. 148 OL (5)—Area of the tenancy, determination of, if necesmary in 

a suit for rent ; Sae Rent, action for s ‘ve ove 196 
Tenure, if Hable for rent due for period before purchase ; See Rent, sult for 5i 
Thak map, entry in, admissibility in evidence ; Sas Ros judioata, constructive 527 


Title, xriority of— Purchase at a sale in ocecutiornu of a landlord's claims Jor Tent- 
Purchase in emocxiion of a mortgage decree of portions ef the holding — Heni, 
right to claim — Eacwmbranoo, siting ando of—Dengal Tenancy Act (VIII 
qf 1885) Seotion 187 — Limitation — Notlos served within a yoar from tho dats 
of confirmation of sale, if valid — Fatoppel, conduct. 

A purchaser at a sale in execution of the Jandlord’s olaim for rent ‘acquires a 
title to the whole of the holding preferential to that which a mortgagee by his 
purchase in execution of his mortgage decree acquires in portions of the holding, 

e 
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Title Contd.) j 

A purchaser of, an entire durputni talag ata sale in execution of a deoree for 
&rro&r&of rent made in a suit brought against the original durputnidars by the 
putnidar, aoquires a good and preferential title to the whole taluq over the purchaser 
in execution of a mortgage decree obtained against some of the darputnidars who 
were enoumbranoers on the durputni to the extent of the shares covered by the 
mortgage encumbrances; and on the basin of) that title the former oan recovar the 
full renta from the tenants of the taluq. 


A person who olaims [to hold enoumbrances and who disputed in a 
previous ligation, the right of the purchaser of the entire holding under 
the pale for arrears of rent and thus denied the right of the purchaser to 
ime notices to anhul the encumbrances, involving the purchaser of the 
entire holding in littgatiorf to prove his title, cannot, by reason of his having 
raised the dispute and caused the delay, in equity, be allowed subsequently 
to say that the title under which the purchaser claimed to issue the notice 
was perfeoted, for the purposes of section 167 of the Bengal Tenancy Act, 
on the date of his actual purchases and not on any subsequent date, such as 
the date af the confirmation of his title by the decision in the previons Uti- 

°” gation, Bibi Taibatannessa Chowdhurani v. Pravabati Dasi © 610 


Transfer of Property Act, applicability of—Legal relation constitated 
before ; Sse Oivil Procedure Code, Sess. 244, 268 sis 110 
—, Beo. Tü—sale of  mortgaged premises tor 

Government sesana uli for reoovery of money due upon a mortgage 

—Estoppel ; Ses usufruotuary mortgage wks iis xi 488 
Beos. 83, S4— Morigagor making a deposit in full discharge 

ef mortgagocs righis— Withdrawal of tks deposit by the mortgagoe’s &qont—Pra- 

sumption—Onus grobandi— Principal and agent— Agent's omission to comply with 
satutory requirements— Reto p pal, 

Where & mortgagor deposited in Court under section 88 of the Transfer of 
Property Aot a sum of money in full discharge of the only amount be alleged to be 
then recoverable on bis bond, and after the mortgages had, on reoeipt of the notice 
under the section, disputed the sufficiency of the amount deposited to discharge in full 
the mortgagor's lability, the mortgagee’s agent drew the amount out of Court and 
applied it to the mortgages’s use : 

Held, that money lodged “in full discharge” of a liability oould only 
be drawn out by 4 creditor in full discharge of that lability; that it was 
. for the mortgagees to show that thelr agent acted under such conditions that 
the statutory result did not follow from his act, and, if they failed to do 
that, then there was nothing to defeat or modify the operation of the statute, 
and the consequences must be those which it prescribed. Ram Chandra 
Marwari *. Rani Keshobati Kumari s T 1 
, Baos. 88, B9—Oonsoni decree, directing, in oase of non- 
payment, a sals of tha mortgaged property and recovery of morigage money in 
owscution— Realisation of balance from the person and other properties of tha, 
mortgagor—Ssparate suit to enforce compromise, tf meosseary— Order absolute, 

Court's power to make—Ordsr absluie—Adrantage, 

An applioation for an order absolute under section 89 of the Tranafer of Property 
Act is not an application for execution of a decree, and the order absoluto is itself, 








SPREE 
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Transfer of Property Aut—!Contd.) . ° 
not an order in execution proceedings, and is, in its essenos the final decree for mle 
and is consequently appealable as such. : 

Where a compromise deoree directs the sale of the mortgaged properties in execu- 
tion in the event of the failure of the mortgagors to pay two consecutive instalments 
and this contingency has happened and where the compromise decree has never been 
varied but tbe mortgagees merely seek to enforce it strictly according to its terms, 
they are entitled to execute the decree without recourse to another sult, 


Beotion 89 of the Transfer of Property Act authorizes the Conrt to make an 
order absolute only in cases under section 88, and in the event of non-payment of 
the sum determined under that section as due to the mortgagees. The characteristic 
of a decree under section 88 of the Transfer of property Apt is ghat the entire sum 
due is made payable on a day specified ; a decree for payment by instalments is 
not contemplated by the Act; unless the entire amount specified as payable is 
brought into Court for payment to the mortgagee, the latter is entitled to an order 
absolute, as the mortgages is not bound to acoept any sum in part satisfaction of his 
decree, A consent decree which lacks these essentia] characteristics is not a decree fn 
accordance with section 88 of the Act, and as such a decree is not contemplated by . 
section 88, the provisions of section 80 are not applicable thereto, . 


There is nothing to prevent the parties to a litigation from waiving an advantage 
of a particular law or rule, if that law or rule is not based on a grofind of public 
policy and is intended solely for the benefit and protection of an individual in his 
private capacity. 

A consent decree directing payment by instalments, is perfectly valid in law 
thongh it is not covered by section 88 and though the provisions of section 89 of the 
Transfer of Property Act are consequently inapplicable to it, 


The Court has, where the circumstances require it, an inherent power to do that 
justice for the administration of which it alone exists; and whera tho Legislature 
has provided no procedure to be followed in cases whíoh must and do arise, the Courts 
must be taken to have inherent power to decide the question of procedure and, if 
necessary, to invent a procedure for themselves, 


The Transfer of Property Act in so far at any rate as it relates to the prooedure 
in mortgage suita, is nota complete Code, It makes no provision for decrees by 
consent and is neoessarily silent upon the question of the procedure to be followed 
for orders absolute when such a decree has been made, This however, does not shew 
that the Legislature Intended by Implication to exalude decrees by consent in 
the case of mortgage suits, 


Ina caso of this description, where the mortgagee deores-holder applies for an 
order abeolute upon notioe to the judgment-debtor, the Court ought to entertain ‘the 
application and make the necessary order, The object of an order absolute is to afford 
to the mortgagor an opportunity to shew that the preliminary decreo has been 
satisfied. An application for an order absolute is entirely for the benefit of the 
mortgagor, upon the principle that when a conditional decree has been made, the 
decree-holder ought not to be ordinarily allowed without previous notice to the judg» 
ment-debtor to take out execution on the allegation that the condition or oontingenoy 
has been fulfiled, 


A Oourt in the administration of justice will not refuse an application, which 
on the mera it ought to grant, and in law oan grant, simply because the applicant 
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Transfer of Property Act—(Conté.) 
asks the Oourt'to exeroisp ita admitted powers under a wrong section, Judicial pro- 
cedure has been framed for the furtheranoe of Justioe and not to defeat it and the 
Court cannot refuse to act in ald of justice on merely teohnica! grounds, 
The Oonrt in dealing with the application for an ordor absolute must be 

guided by consideration as to whether any delay on the part of the mortgagee 

has not been unreasonable so as to bring it within the rules &pphed in such 

oases by Oourta of Equity It would be quite open to the Court in @ case 

where an appliosiion for order &beolute is made with a view to defeat the 
operation of the law of limitation, to oonsider whether the applicant should 

be assisted to attain his purpose. Bechu Singh v.Bicharam Sahu... 91 
M , Sec. 02—Hedemptlon, time, if essence; See 





^ Limitation Aot Boh. IL Art, 170 — .. " ET 115 
——— — ——— —— Beo. 118 ; See Partition T 508 
———————— a not a complete Code ; See Transfer of poparty 

„Act, seas, 88, 89 "T " " m " 91 
Transfer of suit; Sæ suit, transfer ot dx 208 
Trees, property in, when out down —Oocupanoy T rght to cut 

, — local custom —Onus of proof; Ses Landlord and tenant ea 26 


———, right to ,out—Oooupancy ralyat—Looal oustom—-Onus of proof— 
Troes, property in, when cut down ; See Landlord and tenant 





idi 25 

Trespass—Damages, sut for—Smal Oause Oourt—Jurisdiction—Otvil 
` Procedure Code, Bec. 102 ; See Second Appeal ... n n 188 
Trespasser, tenant under—Right of ocoupanoy—Ghatwall land; See ———— 
Bengal Tenancy Act, Sec. 181 = T S 602 

Usufructuary ii a eine of K e P Bee Occu- 
pancy holding . T -- is ps 610 
— Redemption—Accretion ; See Aocretion T 88 





——————— GE Jor recovery q/ money dus npon a mourigage—Sale 
of mortgaged promises for Gocerament reconue—Surplus salo procesds, rococery 
qf mortgage money from-—Tramafer of Property dot (IV of 1882) See. 78— 
Katoppel — Defawli to pay Geeerameat revenus, kow to bo dotermined— Covenant, 
how to be construsd— Construction of lease, 


The Oourt is bound to give effeot to the intention of the parties to & contract, but 


intention must be gathered fram the language used in the doonment and not from any 
other extraneous considerations. 


Where an Ijara lease provided for the payment of the Government revenue in 
equal shares by the lessor and the lessee, the mortgagor and the mortgagee, and also 
provided as follows :—“ if the property be, may God forbid it sold by auotion on 
aocount of any Government demands or for any other o&use and goes out of possession 
of the Ijaradara, they, the said [jaradars, shall bo competent to realite the entire pesAgi 
money with interest ab Rupee one per oent. per mensem from the surplus sale icc 
and from the person and other properties of mo, the declarant," 

Held, that upon a reasonable oonstruotion- of the lease as a whole it 
cannot be said that if there was default in payment of the Government 
Bevenue in contravention of the earlier clause, the benefit of the second 

olause would be lost to the mortgagee. Bibl Axiran v. Bibi Tasliman ..* 488 
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Vendor and purchaser, rights of—Sala of property subject to éxcwmbrance-—. 
Kacumbranoss turning out incalid— Benaft acorwing after (om piatiom of ale, 
On the sale of property subject to encumbrances the vendor gets thg 
price of his interest, whatever it may be, whether the prion be settled 
by private bargain or determined by public auction, together with an 
indemnity against the encumbrances affecting the land. The contract of 
indemnity may be expressed or imphed, If the purchaser covenants with 
the vendor to pay the encumbrances, it is still nothing more than a contract 
of indemnity. The purchaser takes the property subject to the burthen 
attached to i, If the incumbrances turn out to be invalid, the vendor 
cannot pick up the burthen of which the land is relieved and slexe it 
as his own property, The notion that after the completion ofqthe purchase, 
the purchaser is in some way a trustee for tho vengor of the amount - 
by which the existence, or supposed existence, of enfumbrances has 
led toa diminution of the price, and Mable. therefore, to acconnt to the 
vendor for anything that remains of the amount after the encumbrances 
are eniisfied or disposed of, is without foundation, After the purchase is x 
oompleted, the vendor has no claim to participate in any benefit which the 
purchaser may derive from his purchase, Ixzai-un-nisa Begam +. Kunwar e 


+ 


Pertab Singh ie m 818 

Walver, Right to eject; Sec landlord and tenant — .. ` m 187 
— —— Magistrate's power—Oompromise; Gee Criminal pidur Oode, 

Seca, 188, 187 ... - Js ee wes 3e 482 
————— of land—Pubhec policy— Benefitting and proteoting individual; 

Bae Transfer of Property Aot, Secs. 88, 89 ii a ves 91 
Waxib-ul-arxzeg--Admissibility in evidenoe—W'elght ; Ses Oudh Estates 

Act, Beo. 33 č =e E id i 2 Sd 318 


Will— Moecntion-——Soparatse shoots—-Signaiure— Attosiaiion — Probate — Zestamontary 
instrument, natura of. 

A document which provides for the disposition of the property of the exeoutant 
after his death is operative as a will, even though it is described as irrevocable, 
Evidence is admisnble when the language is ambiguous to ascertain whether it was 
the intention of the testator that the deposition should be dependent upon his death, 

When a will is written on several sheets of paper, one signature made 
with the Intention of authentioeting the whole instrament is sufücient. 

The ordinary presumption 1s that all the sheets were in tha mame order at 
the time of execution as at the testator's death The presumption however 


is rebuttable, and if there aro suspicious circumstances indicating substitu- i 
tion, the Court must act with great caution. Bagur Chandra Mandal +. 
Digambar Mandal . san 044 
2r di of exeoutlon-—Attestation —Presumption ; See idis Bucoos- 
sion Act. Seo, 50 Ol. (8) . . 499 
Witnesses, examination of, b» Court of prs D bei Sue Aikio 
of fresh evidenoe e. TA 


+ ———, Judges who have d ——— of Tes See Probate, wm. set . 216 
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“ SUBJECT-MATTER.” * 


In positive law ‘‘ subject-matter " is the term used to denote 
the content—th&t is, the subjects or matters presented for con- 
sideration—of either'the whole of the law or by some*particular 
part of it, and these are always legal rights (1). 

Sometimes, unfortunately, the term “subject-matter” is 
ased in another sense, to designate the res or tangible object, 
such as achattel, or land, with which the law may have some 
cohnection or relation. A use of aterm in a double sense is 
always confusing, and here it is also incorrect. A general term 
of this sort should be one that can be used generally. - It should 
be one whose application is always complete. When an expres- 
sion is capable of use in two senses, one of which is always true 
and the other may be true or false, if both are not necessary, the 
true ought to be adopted.as the sole expression. If one sense is 
capable of definition and application and the other is not, the 
first should be followed and the other abandoned. This is the 
only way to avoid inconsistencies and difficulties, if not positive 
danger of perpetrating wrongs through misconceptions. While- 
the expression ‘ subject-matter” when used in the sense of a res, 
or physical object, sometimes seems appropriate, at other times 
it does not. Ina sale, the title to some chattel is transferred 
from one person to another, and sometimes the chattel—a horse, 
a wagon, a desk, or grain, as the case may be—is spoken of as the 
“ subject-matter of the sale," and it is referred to thusin a 
"number of connections, as “mistake as to the existence or 
identity of the subject-matter,” “legality of subject-matter” or- 
"titleto the subject-matter" all of which if followed up will 
ultimately lead to some wall of difficulty. How, for example, 
is it possible to find illegality in a res or other corporeal thing 
itself? But let us take some further illustrations. Suppose that A. 


* Reprinted from the Columbia Law Review, Vol, LX, No. 5. 
(1) Holland on Jurisprudence, Ohape. VIT, XIT, XIIT, 7 Am, and Eng. Enoyo. 


of Law (3nd Ed.) 114; 27 Am, and Eng, Encyo. of Law (2nd Ed.) 198; 50 
Century Digest, 2508— 9505. . á 


- 


3s . THB OALOUTTA LAW JOURNAL.  [Vor. X. ; 
4 2 

hires B'a horse fora drive. What is the subject-matter here ? 
Is it the horse ? Then, according to this use, thd subject-matter 
of the contract of sale and of the contract of hiring is the same, 
and how will the contracts be distinguished? Again, suppose 
that A agrees to work for B for a certain period less than a year 
as driver of a horse, for B's agreement to pay him a certain 
sum of money. What is the subject-matter in this case? Is it 
still the horse? If so, suppose A, instead of agreeing to drive a 
horse, agrees to sing. What is the subject-matter now? What 
is the subject-matter of a contract to magy ? (Of a contract to 
transmit a,telegram ? Is there no subject-matterto the contract 
to sing or marry? If there is, why have fhe term " subject- 
matter" used in one sense there and in another in the other 
contracts? Even in the domain of property difficulties arg 
encountered in employing the term “subject-matter” in a phy- 
sical sense. What is the res in incorporeal chattels or heredita- 
ments? In the realm of torts and crimes, what is the subject- 
matter in the physical sense? What is the subjec&matter of 
slander, of libel, of violation of privacy, of fraud, of negligence, 
of assult and battery, of false imprisonment, of malicious prose- 
cution ? Is it some chattel or some person? There is no need of 
pursuing this topic further to show how useless, inconvenient and 
inconsistent is any attempt to make theterm “ subject-matter’ 
have a corporeal significance. That term is needed for another 
purpose, where no other will do, and nothing is gained by trying 
to employ it in a physical sense, or even in a double sense. So 
employed, it either will not apply at all or, if it does apply, there 
is no sure way of determining its scope and meaning (1). 

Employed in the sense first indicated in this article, the term 
is not only easily defined but is easy of application, it runs 
throughout the whole realm of the law and ie necessary in order 
to explain a great many phenomena found therein. 

In its broadest application “subject-matter” includes all ° 
legal rights. Positive law is concerned only with legal rights 
and they are its subject-matter, #.¢, those things which are 
included within its boundaries and which, therefore, distinguish 
it from moral law, physical law and every thing else, 4. g. minera- 
logy, or geology, or chemistry, or botany, or literature, or mathe- 
matics. These rights may be those which exist against all the 
world, or against some particular person. They may be rights of 


(1) But seo 0 Cent, Dig. 55 (Bec. 601); 11 Cent, Dig. 38; Pomeroy’s Code 
Remedies (4th Ed.) Beo, $99. 
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the public, or of privateindividuals. They may be arftecedent 

or remedial. But nothing else than legal rights is included 

within the subjett matter of the law. They are the matters, or 

subjects, about which the law is concerned. It is not made up of 
objects but of rights. The “subject-matter” of a wagon is wood, 

iron and all its other ingredients. Legal rights may involve a res, 

or corporeal object, but that does not make the latter the subject- 

matter oflaw. The ingredients of the law are legal rights. 

Positive law has many branches, or parts, and, while they 

are all alike in relating to legal rights, each differs from the other 

as the particulgy leggl rights composing its subject-matter differ 

from the legal rightsecomposing the subject-matter of the other. 

Though they all involve the same matter, their subject-matter 

varies and they form different branches of positive law. 
« The subject-matter of torts is, in general, private rights 

in rem, invaded by wrohgs. In any particular tort the subject- 

matter is the particular private right fn rem which is violated by 

the wrongful act of another. If that nght is the right to reputa- 

tion, the tort is called slander or libel; if the right to freedom 

from bodily harm, assault and battery ; if the right to freedom of 
locomotion, false imprisonment; if the right to possession of 
property, tresspass ; if the right to the ownership of land, waste ; 

of chattels, conversion ; if the right to have care exercised, negli- 

gence. A has the right against all the world not to have his 
reputation injured. B makes the statement that A is a thief and 

ought to be in the penitentiary. This is an invasion of A's right 

of reputation and constitutes the tort of slander, whose subject- 
matter is this right invaded. If A isa thief, he has no right not 
to have this statement made and the alleged tort is without 
subject-matter. A has the right not to have any one, without 
justification, do him bodily harm. B does so harm him. This 

is the tort of battery, and its subject-matter is the right zm rem 

which A has and which B has invaded. If it can be shown that 
B has not committed the battery, or that it was done in justifi-. 
able self-defence, there is no subject-matter for a tort. A has 
the right against all the world to use, possess and dispose of a 
horse. B takes the horse into his possession and uses it against 
A's consent. B's acts amount to the tort of conversion, the 
subject-matter of which is the rights of ownership invaded. If 
the horse really belongs to B, or if A consents to B's taking and 
using it, no right of ownership in the horse is violated, and there 
is no subje ct -matter for the tort alleged. i É 
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The subject-matter of crimes is ppblic rightg in rers invaded | 


by wrongs. In any particular crime the subject-matter is the 
particular public right 75 rem which is violated If the right is 
that of the State not to have human life taken, the crime is 
murder ; if the right of the State not to have a breach of the 
peace, assault and battery ; ifthe right of the State not to have 
any one defame the reputation of another, libel; if the right of 
the State not to have any thing cause inconvenience or injury to 
the public, nuisance; if theright of the State not to have the 
malicious burning of another’s dwelling-house, arson: if the 
right of the State not to have a breaking and entering of another's 
dwelling-house in the night-time to commit,a feiony, burglary ; 
if the right of the State not to have the unlawful taking of the 
possession of the chattels of another with intent to steal, larceny ; 
and so on. A State of the Union has the right against all the 
world not to have any one within its jurisdiction killed without 
justification. A is within the State and B kills him with premg- 
ditated design. This is the crime of murder and its subject-matter 
is the public legal right invaded. If B does not kill Aby design 
but through accident, there is no public legal right of the above 
sort invaded, and hence no subject-matter for murder. 

The subject-matter of contracts is private legal rights 7: 
personam created by agreement ; of quasi-contracts, private legal 
rights zm Personam created by implication of law. In a unilateral 
‘contract only the promisee has a legal right ; in a bilateral, both 
parties. If the subject-matter of a contract is the transfer of the 
right to use, possess and dispose of land, the result is a convey- 
ance; if the transfer of the right to use and possess land for a 
term, a lease ; if the transfer of the right to use, possess and 
dispose of chattels, a sale; if the transfer of the right of posses- 
sion, or holding, of a chattel for a time to one for the right of 
another to have diligence exercised and to have the chattel 
returned or delivered over, a bailment ; if the right of one to 
the payment of indemnity or a definite amount of money on the 
happening of a certain event and of another to have the payment 
of premiums, insurance; if the estabiishment of the rights that 
a husband and wife have against each other and the community 
has against both, marriage; if the right of one person to the 
services of a domestic, or a day-labourer, or a mechanic, or a pro- 
fessional man, and the corresponding right to compensation, em- 
ployment ; if the right of one to the services of an agent and the 
nght of the agent to compensation and authority, agency ; if the 
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right of a number of men fo carry on a business and share as 
co-owners in the profits, a partnership. If the subject-matter 

eof acontract is a«ight ancillary to another right, it is an acces- 
sory cohtract, as distinguished from a principal contract, and 
contracts with this kind of subject-matter are guarantees, 
warrantees, pledges and mortgages. A promises to make for B 
a machine of a certain pattern for two hundred dollars in return 
for B's promise to pay two hundred dollars for the machine. 
This is a contract to make a machine. The subject-matter of 
this contract is the right of B to have the machine made accord- 
ing to the pattern, and delivered to him, and the right of A to 
. have the payment» of fwo hundred dollars when the work is 
" done. If instead of promissing to make the machine A in 
writing sells for two hundred dollars a particular machine already 
made and B promises in writing to pay two hundred dollars 
therefor, this is a sale. The subject-matter is the actual transfer 
of the title, and the right of B to delivery and the right of A 
tothe payment of two hundred dollars. If the machine un- 
known to the parties, has been destroyed before the completion 
of the contract, there is no subject-matter thereof, as neither 
party has acquired any rights, it being a condition precedent 
implied by law that where parties contract on the basis of the 
existence of some specific chattel that chattel shall continue 
to exist. 

The subject-matter of damages is the remedial rights in 
personam to compensatory, exemplary and nominal damages 
for torts, and to compensatory damages for breaches of contract, 
and in quasi-contract. 

A Court is said to have “jurisdiction over the subject. 
matter" when it has the power to hear, try and determine 
some right, not in a particular case but in every case of that 
class, A Court has criminal jurisdiction when it has the power 
to hear, try and determine the subject-matter of public legal 
Tights ; civil jurisdiction, the subject-matter of private legal rights ; 
equity jurisdiction, the subject-matter of rights recognized and 
enforced by a Court of equity ; concurrent jurisdiction, the 
subject-matter of rights over which another Court can take 
cognirance ; appellate jurisdiction, the power to review, correct 
and finally determine the subjuct-matter of rights tried in the 
hrst instance by another Court. A Court does not have the 
right (power) to make or annul a valid contract, but it does have 
jurisdiction over trusts and over contracts and damages. À enters 
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into a tontract of separation with Bgand her tgistée C, in which 
C covenants as party of the third part to indemnify A for any 
debt he may be compelled to pay for B. B asks to have thee 
Court remove C for incompetency and appoint another trustee. 
The subject-matter here is not the right to appoint a trustee or 
a right created by the contract or to damages for breach of it, 
t buthe right to make a new contract for the parties. This the 
Court does not have jurisdiction to do (1). R sues the city of M 
for damages for personal injuries. By statute notice of the acci- 
dent is required to be given the city within six months. R does 
not allege such notice, but a demurrep is not interposed, and 
he recovers judgment in the lower Court.e On appeal it is con- 
tended that the trial Court did not have'jurisdiction over the 
subject-matter of the suit. The subject-matter in this case is 
the right R has to compensation for injuries. The Distrjct 
Court had jurisdiction over that and, therefore, had jurisdiction 
over the subject-matter and the fact that the Court did not have 
jurisdiction over this particular case may be and is waived. 
Failure to give notice affects tbe right to recover, mot the juris- 
diction of the Court (2). A Court of one of the States of the Union 
which by the State constitution is given jurisdiction to try suits 
for divorce when it has jurisdiction of the person and the subject- 
matter, grants a divorce to a husband who married his wife in 
the State and has always bad his domicile there, though at the 
time of the suit the wife, without intent to change her domicile, 
is residing in another State, and was served only by substituted 
process. Jurisdiction over the subject-matter of a suit for 
divorce is the right of a Court to act upon the matrimonial 
status of its citizens, or upon the rights of the parties and the 
community created by the contract of marriage. That power 
was possessed by this Court, as the domicile of both parties was 
in the State and jurisdiction of the person was obtained by the 
substituted service, and, therefore, the Court had jurisdiction, 
and the judgment of divorce is valid although without facts 
to sustain it (3). 
When statutes permit the joinder of causes of action which 
are connected with the same subject (subject-matter) of action, 
(1) Hughes v Cing, (1000) 165 N. Y.91, United Biaiss v. Orawford, 
(1891), 47 Fed. 561, 


(2) sd v. City of Muscatine, (1897) 104 Ia 188 ; Hughes v, Kino of. al, 
(1858) 80 Pa. St. 227,230; The Ohicago and Atlantio Railway Company v. 
Swtton at. ai, (1891) 180 Ind. 405, 


- (8) Arent v. Het, (1878) TAN. Y, 317. 
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causes of action may be joined’ when they are for violations of 
dhe same degal right in rem or any legal rights created by one 
contract ; that is, the subject-matter of his cause of action is 
the " plaintiff's principal primary right," the violation of which 
gives rise to the cause of action, and if different causes of action 
are all violations thereof, they may be joined (1). A promises 
to print a book for C from plates furnished by C in consideration 
of the latter's promise to pay a certain price. A breaks his 
promise and also injures the plates furnished by C in considera- 
tion of the latter's promise to pay a certain price. Under a 
. statute permitting'a jofhder of causes of action connected with 
same "subject (which means subject-matter) of action, can the 
two causes of action be joined? Yes. The subject-matter of the 
action is those rights, constituting the subject-matter of the 
contract, which have been violated by its breach. "These are 
both the right to have the work done and the right to have 
diligence exercised in caring for the plates, and they are, therefore, 
" connected, with the same subject of action" (2). A and B are 
husband and wife. C harbours and maintains the wife, B, converts 
certain chattels to which A is entitled by virtue of the marriage, 
converts certain chaitles to which A is entitled by virtue of 
a marriage settlement, and gets a deed from B to certain land 
whose rents A has been receiving. Can all these causes of action 
be joined in one suit ? Yes. They are all connected with the same 
subject-matter of action,—those rights created by the marriage 
of A and B which have been violated by C (3). 

The subject-matter of litigation, or a law suit, is the right or 
rights actually put in issue by the pleadings. The principle of res 
adjudtcata applies where a second suit involves the same subject- 
matter as a former suit which has been decided by a Court of com- 
petent jurisdiction—that is, where the legal right, the violation of 
which is put in issue in the second case, is the same legal right whose 
- violation was in issue in the first case. A sues B for rent which he 
claims has accrued on a lease up to 1877 and recovers, the execution 
and delivery of the lease not being put in issue. In 1878 A brings a 
second suit on the same lease for subsequently accrued rent and 
B denies the execution of the lease. In the first suit the subject- 
matter is the right to recover rent. In the second suit the subject- 
matter is the right to the lease. Therefore, the judgment in the first 


suit is no bar to the second action (4). 


(1) Bliss on Code P Sec, 196; Bryant on Code Pleading 260, 170. 
(3) Badger v. Benedict, (N. Y, 1857) 4 Abb. Pr. 176. 

(8) Hamiin v. Tucker, (1876) 72 N. O. 502 

(4) Jacobson v, Miller, (1879) 41 Mioh. 90; 7 Words & Phrases, 6126-6180. 
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By the foregoing definition of ké subject-fhatter " the specific 
applications thereof to the various branches of the law, and the 
authorities supporting it, the writer hopes that he has demons- 
trated not only what is true meaning of the term, but that it 
should not be used in any other sense. Employed in a corporeal 
sense, the term is often bungling and incorrect ; employed in its 
incorporeal sense—that is, made to connote only rights, it has a 
fuller and more precise meaning ; in fact, sometimes, in this latter 
sense alone hasit any meaning. By thus restricting “ subject- 
matter " to its proper significance, difficulties and inconsistencies 
are avoided. fe i 


REVIEW. 

Hindu Wills Aot Bv ALEKANDER Kinney, CaLCUTTA Law 
PUBLISHING PRESS, 1909.—Mr. Kinney has already published two 
useful works on Probate and Administration which have been 
favourably received by the profession. He has now published an 
annotated edition of the Hindu Wills Act, in whicl the sections 
of the Succession Act made applicable to Hindus are set out at 
length with-full notes of decided cases, but the most valuable 
part of the edition is the introduction which gives the history of 
this legislation incliüing the famous speech of Sir Fitz James 
Stephen. This speech as is well-known contains a careful account 
of the history of the Law of Perpetuities and is well worthy of 
preservation in a permanent form. The notes under the different 
sections give a concise abstract of judicial decisions, and also refer 
to leading English Text books. On the-wbole this useful edition 
is likely to meet with the approbation of the profession. 


SHORT NOTE. 


HRexi-tuit— Ros Judtoata— Question of title, 

Appeal by the Plaintiff, 

Held, (Mookerjee J.)— The finding upon a question of title in a rent-sult 
is res judioata In a subsequent title suit between the parties where such finding 
was earontisl to sustain the judgment in the previous case, It is not necessary 
that an issue should be formally raised. Reference must be made to the plead- 


ings and judgment to ascertain what the matter in controversy really was. 


I. L, R, 16 Oale, 750, 7, L. R. 25 Oalo. 150 aud 10 O. TV. N. 820 followed, 
129 U. 8. 308 relied upon. 
8 O. W. N. 68 distinguished and not followed. 
Babu Narendra Kumar Barw for the Appellant, 
Babu Jnanendra Nath Sirkar for the Respondent. 
Appeal dismissed, 
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MOTIVE AS AN ELEMENT IN TORTS IN THE COM. 
MON AND IN THE CIVIL LAW.* ' 

There is a growing body of authority in the French Law in 

favour of the pueposiWon that legal rights are not absolute. The 

= maxims nullus videtuf dolo facere qui jure suo utitur and fect sed 
jure feci are no longer regarded with the same respect as formerly. 
It is now generaly admitted that a person whose action is 
shown to have been merely malicious cannot shelter himself 
behind the plea that he was within his right. For no right 
extends to the permitting of one man to injure another unless 
there is some legitimate excuse for so doing. 

As an owner of property, for example, I may carry on opera- 
tions on my land which injuriously affect my neighbour provided 
they do not amount to a nuisance and are of utility to me. Or, 
as a trader, I may by my energy and skill cause injury to my. 
rivals provided I employ no unlawful means. - 

In these, and in other cases, there is a reason of public policy 
in favour of freedom even though damage is caused. But no 
public policy is in favour of encouraging malicious acts. And, 
here as elsewhere, there is a degree of negligence so great that 
the law assimilates it to malice. Proof of malice is, as a rule, 
dificult to make, and, in general, has to be inferred from the 
circumstances. 

Many French authorities now suggest another criterion. It 
is urged that a right is created to serve a certain end or purpose, 
and that it cannot lawfully be exercised in an abnormal way,-t. e., 

` ina way contrary to this economic or social purpose for which 

it exists. According to the expression which has now come into 

general use in the French law, the malicious or abnormal use of 

a right is a ground of damages and is spoken of as an abuse of 
the right. < 

“The general rule that the normal exercise of a right cannot 

render the actor liable in damages was expressly affirmed in a 

recent French case. The keeper of a café put up a notice in his 

establishment, je cafe ne seri pas de byrrb, " Byrrh” is a kind. of 

* Bepêned from the Hatred Law Review. : 
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drink manufactured by a particular firm and” patented. The 
owners of it sued the café-keeper for damages. The-Court of 
Pau held there was no liability. There was no proof of malice, 
and it could not be inferred merely from the notice. The cafe- 
keeper had the right not to sell the byrrh, and the right to 
inform his cutomers of that fact. The Court held that these 
rights had been exercised in a normal manner. 

On the other hand, the principles as to abuse of rights are 
thus laid down in a recent case. "Rights are limited not only 
in their extent, but also in their exercise, which is permitted only 
for certain purposes. There is, therefore, abuse, "of the right if 
it is exercised with the intention of injuring another, and, perhaps 
also, if it is exercised without an interest or without lawful 
motives. Thus it is a duty not to use one’s rights in all their 
rigour when it is possible to protect one's interest without going 
to this extremity." 

There is now a considerable literature in France upon the 
subject of Abus des droits. The doctrine is not a new one, but 
it has been much more emphasized in recent years, and has been 
applied by the Courts in very various circumstances, The prin- 
ciple was, however, fcrmulated in admirable terms by Larom- 
biere. "In order that the exercise of a right should guarantee 
entire and perfect freedom from liability, it is necessary that the 
person who exercises it should make a prudent use thereof, with 
ordinary precautions, without abusing it, and without exceeding 
its just limits. Any abuse which he should make of it which 
causes damage would render him liable to repair the damage so 
caused. 4 fortiori he would be liable if, among different ways 
of exercising his right, he had maliciously, and with the intention 
of causing injury, chosen that one which must or might cause 
the most damage. Malice is then more than a fault and it 
deserves no indulgence." 

That the principle is gaining ground is well seen by the fact . 
that the German Code expressly provides that “the exercise of 
a right is not permitted when its only object can be to cause 
injury to another," and that tbe draft of the Federal Civil Code 
of Switzerland declares, “He who evidently abuses his right 
enjoys no legal protection," As regards the common law the 
fullest consideration of the question with which I am acquainted 
is the suggestive article by Mr. James Barr Ámes in the Harvard 
Law Review for April, 1905, on the subject, "How far an Act 
may be a Tort because of the wrongful Motive of the Actor." 
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It 1s, however, in Ly rance that the theory has received the 
$ \ most countenance, Most French writers accept the doctrine that 
U^ an Act which is done not for the protection of any legitimate 
interest, however small, but simply out of the desire to injure 
another—nutre à autrui sans profit pour soi-méme—is illegal and 
entails liability in damages. ‘ 

It was disputed by some of the older writers. And there are 
still eminent authorities who deny its soundness. To a consider- 
able extent the disagreement is a question of terminology. It is 
admitted by almost all French authorities that the number of 
rights which aré absolute is extremely small. Rights are limited 
in their extent. «Instead of saying that such an extrcise is ah 
abuse of right, it is argued that we should say that the right does 
not extend to the case in question. 

M. Planiol, who «entirely condemns the term “abuse of 
rights, and, contrary to most authorities, will not admit that 
the legality or illegality of an act can depend on the motive with 
which it was done, nevertheless approves of most of the decisions 
of the Courts in which the theory of abuse of rights has been 
applied. He does not dispute the soundness of most of the 
results reached ; but is of the opinion that the judgment should 
have been rested on the non-existence of the right, or its non- 
existence to the extent claimed, rather than on a supposed abuse 
of it. He says/ "The new doctrine rests entirely upon a 

_ phraseology -insufficiently studied : its formula, ‘abusive use of 
rights’ is a logomachy ; for, if I use my right, my act is awful, 
and when itis unlawful it is because I exceed my right and act 
without right, fayuria, as the Lex Aquilia calls it. To deny the 
abusive use of rights is not to try to make pass as permissible 
the very various kinds of acts causing damage which have been 
repressed by the jurisprudence, it is only to make this observa- 
tion, that every abusive act, by the mere fact of its being unlaw- 
ful is not the exerctse of a right, and the ‘ abuse of rights’ does not 
constitute a juridical category distinct from unlawful acts. We 
must not be cheated by words: the right ceases where the abuse 
commences, and there cannot be an abusive use of any right 
whatever, for the irrefutable reason that one and the same act 
cannot be at the same time in conformity with the law amd 

-contrary to the law. 

At the bottom every body agrees; only in the cases where 

certain people say ‘there is an abusive use of a right,’ others say 


‘there is an act done without right.’ 
e 
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apa The only truth at all new, if indeed it is s&, which .results 
from these discussions is that there are considerable and continual 
variations in the ideas which men form of the extent of their 
rights, Such and such a right which was formerly considered to 
«to be absolute has ceased to be so, such another which used to be 
subject to few restrictions has seen these restrictions multiplied." 
, This- reasoning has been accepted in some French Courts, 
and it is certainly true that some classes of rights vary witlr changes 
in the ideas of the society in which they are exercised. This is 
-the case, for example, with the husband’s right of control over his 
wife. It is hardly open to dispute that åt on8 time a husband 
. Was conceived to have the right to chastise "his wife in order to 
-enforce obedience. Beaumanoir, writing in 1283, said #7 Jott bien 
à Phomme 4 batre sa fame sans mortiet sans mehaing f i. e, he 
"may. beat her short of death and mutilation, And d'Argentre, 
commenting on L'Ancienne contume de Bretagne, art. 423, says: 
Maritus retinere et castigare uxorem debet, And even in the 
middle of the eighteenth century Dareau writes: Quand’ elle 
S'ecaríe de ses devoirs, qu'elle les oublie, il est fait pour les lui 
retracer et en exiger la pratique . . . en tin mol 11 a la vote de la 
correction jusqu'd certaines fornes, et pourvu gulib ne les franchisse 
pas, tine fait que son devorr. And he even says: Un mari n'est 
.comptable à personne de la mantére dont 1] punti sa femme lorsqu’ 
le le mérite, But M. Fournel his editor, writing in 1785, thinks 
"this goes too far, and says it is only among the lower classes that 
physical chastisement is tolerated. There has been no legislation 
limiting the husband's authority, but it is. universally admitted 
‘that the right of beating a wife no longer exists in France. ` 
The same process can be traced in England. And old 
writer stated the law then,: "The husband hath by law power 
-and dominion over his wife and may keep her by force witbin the 
bounds of duty, and may beat her, but not in a violent and 


cruel manner." But such expressions are now characterized by - 


learned judges as " quaint and absurd dicta.” What. once was a 
‘right bas ceased to be so, because gentler and more civilized 
‘manners have become usual. The right itself has shrunk. 
~ But M. Planiol’s reasoning on the general question is, I venture 
“to think, not sound. There is a clear distinction between an act 
which is an abuse of a right and an act which is done without right. 
“As it has been very well put, “The notion of abuse of a right is 
connected with the idea of the end aimed at [7e bur] : not only is 
very right limited in its extent, but in addition, its exercise cannot 
e 


í 


— 
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be allowed-for evéry possibld end ; there is an abuse if the right is 
, exercised. without. -an interest and without lawful excuse di 
” motifs Jegitimes. jh ] 

Thus the right of an owner tou to SERE shafts in his 
land. The land Is‘his usgue ad centrum. But if he sinks such 
shafts merely to injure his neighbour, this is to abuse the right 
of an owner. It is the intention to injure, or the want of -a lawful 
motive, which converts an act otherwise lawful into one which-is 
unlawful. Quite different is the case of the man who has no right. 
The man who sinks a shaft in his neighbours land is without any 
right, and can be testralned whatever may have been the motive. 

This general principle of abuse of rights has beer. applied 
by the Courts in every department of the law. Such questions . 
as to the absolute character of rights are apt to arise under leases. 
In a lease it is-a commomstipulation that the tenant ‘shall not 
sublet to any person unless he is approved of by the landlord; 
Does this give the landlord an absolute right of refusal without 
being boung to give any reason? 

According to the old law it appears that the Court might 


-control the arbitrary refusal of the landlord.- But C, C. 1638 


(C. N. 1717) says the stipulation against subletting must be 
strictly observed, and the prevailing view in France is that the 


Jandlord's right of refusal under such a clause is an absolute right. 


In our Courts there is some authority to the contrary. In one 


-case it was held that the right of the lessor was not so absolute 


but that the Court had power to weigh his motives, especially 
when he refused systematically to accept a sub-tenamt unless he 
was paid for consenting. 

In the law of status the theory of abuse of right | has been 
applied in several cases. 

I have’ already discussed the case in regard to the husband's 
right of personal control over the wife. The principle has been 


.appled also to cases relating to the husband's authorization ef 


his wife's cogtracts and to cases as to father's right to refuse 
consent to the marriage of his minor child. The husband'has 


. the right to demand the nullity of contracts made by the wife 


f 


without ‘his authorisation. But an abusive exercise of the right 
will not be permitted. 
` In a French case a husband and wife, common as to property, 


, had been living apart for a number of years. The wife’ had been 


carrying on a series of speculations on the stock-exchange. . In 
these transactions she had passed herself off as an unmarried 
woman. The husband was aware of what she was doifg. 


= 


e 
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Subsequently he brought an action WAN the brokers with whom 
his wife had dealt, claiming repetition of sums paid by her for, 
"differences" and pleading that her contracts with them were 
nullas unauthorised. It was held that he could not turn round 
in this way and take advantage of a fraud which he had facilitated. 

In a case here, after a judgment of separation from bed and 
board a husband demanded the nullity of the sale by the wife 
of an immovable on the ground that the sale had not been judi- 
cially authorised by him or by a Judge. Andrews, J., dismissed 
the action on the ground of want of interest. 

And a plaintiff who seeks to press q claim in which he has 
no interest is seeking to make an abusive use of his right. 

By C. C. 119 (C. N. 148) children who have not yet attained 
the age of twenty-one years must obtain the consent of their 
father, or if he be dead, of their mother, before contracting marriage. 
The view of most writers is that is an absolute right enjoyed. by 
the father which cannot be controlled by the Court. Itisa 
matter entrusted by the law to his discretion, and tbe Court has 
no authority to overrule his decision, even though it is averred 
that his refusal to consent was prompted by pure caprice or by 
malice. And this view has been followed in one case in our 
Courts where one of the considerants was that the paternal 
authority was a purely personal privilege which could not be 
exercised by the Court in place of the father. 

Tradition is, notwithstanding, against the opinion that the 
father's right isso absolute that the Courtis not entitled to 
examine the reasons for his refusal to consent to the marriage. 
It is clear that in many cases his knowledge of the circumstances, 
and his interest in the happiness of his child, give great value 
to his opinion. The Court would be extremely slow to find that 
the father's discretion. bad been unfairly exercised. But cases 
are conceivable in which it might clearly appear that his refusal 
was against the interest of the child, and, it may be, prompted. 
by actual malice. In such cases it is contrary to justice that the 
father’s authority should be subject to no control, and that he 
-should be able to say with impunity state pro ratione voluntas. 
In the Roman Law, in spite of its exaltation of the patria 
$olestas, the Court could examine the motives of the father's 
refusal and could, if necessary, overrule it. And Pothier thinks 
a case might be made out for the interference of the Court, and, 
on the recommendation of relatives, for dispensing the minor 
from obtaining a father’s consent. 

kai ( To be continued.) 
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OASES AND COMMENTS. 


Hindu Law—Joint family—Presumption. 


In this case the learned Judges of the Allahabad High Court 
have ruled that the presumption of law that while a Hindy 
family remains joint, all property including acquisitions made in 
the name of individual members is joint property, does not apply 
to the case of a joint family governed by the Dayabhaga, As 
an authority fonthis somewhat startling proposition reference is 
made to the decision df the Calcutta High Court in Sazoda Fra- 
sad v. Mahanand, 1I. L. R. 31 Calc. 448. Now the head note to 
the report of this latter case no doubt supports this proposition, 
bat the judgment shows that the head note is inaccurate. This 
was pointed out in Ramanath v. Kusum Kamini, 4 C. L. J. 56 
at 61, which was not published in the Indian Law Reports and 
attention of the learned Judges of the Allahabad High Court 
does not abpear to have been drawn to it. This is not the first 
time however that an incorrect bead note has been responsible 
for a subsequent questionable decision, 


SHORT NOTES. 


Cis Procedure Codo (Act XIV of 1888), Scos. 944, 811—Sale, setting aside qj — 
Purchaser of part of the cocwpanoy holding, right af. 

Appeal by the purchaser of part of an occupancy holding. 

An occupancy holding was sold in execution of a decree for rent and pur- 
chased by the landlord himself, A purchaser, sometime before the institution 
of tho suit, of a part of the holding applied under sections 811 and 244 of the 
Code af Oivil Procedure for setting aside the sale on the ground of fraud, 

Their Lordships (Ooxe and Doss JJ ) referred the following question to the 
Fall Bench. 

Is a person who without the landlord's consent purchases from a retyat, 
sometime before the institution of the sult for rent, e portion of an occupancy 
holding, which is not transferable by local custom or usage, entitled to apply 
under section 344 of the Olvil Procedure Code asa representetive of the raiyat 
to have a sale of the holding in execution of a deoroe for arrears of rent, set 
aide on the ground of frand, 


Babu Sarat Ohunder Ghose for the Appellant, 
Moulri Shamni Huda for the Hompondenta, 
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Fall Bench 
Reference, 
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Brimati Dayamoyl 


e, 
Ananda Mohan Roy, 
Ohowdhurl. 


M.A. No. 455 of 
1907. 
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1900. Criminal Procedure Code (Act V of 1818X Secs. 107, 185—-WMagisirate’s power 
..— to proosed either under soction 107 or under section 145— Which party to 
Ful Benoh -~ be bownd down. dE | ! : 


Reference. | Applica dn for Revision. 
Wi pinan ie com- The io dud were the members of the second party in a eertain dispute 
plaint of Prosonno for land, and the findings of both the lower Courts were that the land was in 
SUUS the pomension of the first paity, and the petitioners were bound down tb keep 
COrim. Bev, No, 198 tbe peace - > sk. ar 
of 1909. The Additional District Magistrate observed : “The petitioner's contention 
that Sea, 107, Oriminal Procedure Code, was inapplicable, as the subject matter of 
the dispute was land, is of no weight J no doubt, ihe matter could have been 
| more satisfactorily seitled by proceedings under section 145, Oriminal Procedure 
i Oode, but the lower Odurt was in no way aoting improperfy in taking prooeed- 
; ing underesection 107, Oriminal Procedure Code, The only important ground ~ 
P, AER of objeotion 1s the question whether the evidence before the lower Oourt was 
sufficient to justify the order complained against," 
_ Their Lordships (Casperax and Hyves JJ,) referred the following questiens 
to the Full Bench P 
(1) If there is a dispute likely to canse a breach of the peace conderping 
land, is the Magistrate bound fo take action under section 145, Oriminal 
Prooedi;e Code, or is he at liberty to proceed under section 107, either 
exclusively, or in addition.to proceedings under section 145? 
. C3) Inthe circumstances mentioned, 1s it competent to the Magistrate, in 
taking action under section 107, Oriminal Procedure Code, only, to bind dowh 
the members of that party which, upon a summary adjcdication as to posession, 
he finds are not in possession of the subject of dispute * 
(3) Was the case of Balajt Singh v. Bhaoju Ghosw 1. L R185 Oalo, 117 
correctly decided. 
Babu Manmatha Nath Muterjos for the Petitioner. 


The Provincial Small Cause Courts Act by K S. Laxsuarr 


NARASA AIYAR B.A., B.L, MADRAS, Rs. 1-8.—This is an edition to 
ZEE the many previously existing annotated editions of the Small 
un Cause Courts Act. It has the advantage of being last in the 
i field and so quite up to date, The decided cases appear to have. 
ens < been analysed and concisely noted under appropriate sections. - 
h edd The edition is useful and reliable. - 
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DISPOSSESSION BY LANDLORD. 


When a person grants a lease of land to another, there is an ld E 
implied contract that the former will give peaceable possession of possession and allow- 
the land to the latter, and it is not necessary for the lessee to indi : 

«apply to be put info pogeession (1). Every lease of land contains 
an implied understahding that the landlord or lessor till give 
quiet possession of the land to the tenant or lessee (1), and secure 
to,him a quiet enjoyment of it (2). A landlord cannot claim 
rent where the lessee has never obtained possession (3) or where 
the.tenant has been dispossessed by him in any way (4). By an 
entry of the landlord or any one claiming through him, into any 
part of the*property leased to the tenant, for the purpose of 
taking possession of it, the rent is suspended, and, therefore, .as 
to subsequently accruing rent, the eviction is a complete bar (5). 
If, however, the landlord is empowered by a condition in the 
lease to enter, or if he enters as a mere trespasser, and the tenant 
is not dispossessed thereby, such act on the part of the janane 
will not cause any suspension of rent (5). 

To constitute a breach of the covenant for quiet enjoyment, What constitutes 
on the part of the landlord, there must be some act of interrup- breach of covenant, 
tion by him or by those claiming under him (6). An actual (7) 
or complete eviction (8) is, however, not essentially necessary. 

The question what constitutes dispossession, or what, in what is eviction. 
English law, is called eviction, was discussed very clearly by 
Chief Justice Jervis in the case of Upton v. Townend (9), decided 
in the year 1855. “It is extremely difficult” observed his Lord- 

‘ship, “at the present day to define with technical accuracy what 


(1) Maine v. Campbeli 12 W. B. 149. 


(2) En T EE . 

8) Harish ohini 

M Kadunbiai v. Kashi Nath 18 W. R. 888. Govind v. Man Mohan li 
W.B, 481 

(5) Bee Woodfall on Landlord and ar 18th Ed, p 475, (7) Ihid. 
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Reason for the rule, 
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is aneviction. Latterly, the word been used'to denote that. 
which formerly it was not intended to express. In the language 
of pleading, the party eyicted was said to be erpelléd, amoved 
and put out. The word "eviction "—from evincere to évict, to 
dispossess by a judicial course—was formerly used to denote an 
expulsion by the assertion of'a title paramount, and by process 
of law. But that sort of eviction is not necessary to constitute 
a suspension of the rent, because it is now wellsettled that if 
the tenant loses the benefit of the enjoyment of any portion of 
the demised premises by the act of the landlord, the rent is 
thereby suspended. The term ‘eviction’ is now popularly applied 
to every class of expulsion or amotion. Getting rid thus of the, 
old notton of eviction, I think it may mow be taken to mean 
this——-not a mere trespass and nothing more, but something 
of a grave and permanent character done by the landlord wjth 


_ the intention of depriving the tenant ef the enjoyment of the 


demised premises. If that may in law amount to an eviction, 
the jury would very naturally cut the knot by finding whether 
or not the act done by the landlord is of that character, and 
done with that intention.” 

The rule that eviction by landlord causes suspension of rent 
may be traced to very early times. Lord Bacon (1) lays down as 
follows :—' where a lessor enters forcibly into part of the land, 
there are variety of opinions whether the entire rent shall not 
be suspended during the continuance of such forcible entry, and 
it seems to be the better opinion and the settled law at this 
day, that the tenant is discharged from the payment of the 
whole rent till. he be restored to the whole possession, that no 
man may be encouraged to injure or disturb his tenant in his 
possession, whom by the policy of the law, he ought to protect 
and defend." In Watkins case (a), decided so far back as 1587, 
it was held that entry and eviction by the landlord may be set 
up in answer to an action for rent due under a covenant. 

Where the landlord enters wrongfully into part of the land - 
demised, it has been held by astrong body of authority that 
there should be no apportionment of rent, “but that the whole 
rent should be suspended ; for this reason ... ... ... because, 
by the demise, every part of the land was equally chargeable 
with the whole rent; and therefore the lessor shall not by 
his own act, discharge any part from the burden during the 


(1) Ses Bacon's Abridgment Tit, Rent (M), Vol. VI, 49. 
(2) 8 Oo, B. 23(5) ; See Woodfall on Landlord and Tenant, 18th Ed. 609, 
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continuance of such contract. This, indeed, may be a good reason 
why the whole rent service shall be suspended if the lord or lessor 
disseises or Ousts hig tenant or lessee of*any part of the land ; 
because this is a wrongful act to which the tenant consented not, 
and if it were not attended with a total suspension of the rent 
until he makes restitution of the land, it would be in the power 
of the lord or lessor to resume any part of the land against his 
own engagement and contract, and so by taking that which lies 
commodious for the tenant, render the remainder in effect useless, 
or to put him to expense and trouble to restore himself to such 
part by course of law. Therefore to prevent these inconveniences 
and that no man mightebe encouraged to injure or disturb his 
tenant in his possession, when, by the policy of the feudal law, 
he ought to protect him and defend him, these resolutions have 
been and so the law is at this day that such disseissin or tortious 
entry suspends the whole rent, and the lessee or tenant is dis- 
charged from the payment of any part of it till he be restored to 
the whole possession (1). 

If the landlord enters as a mere trespasser, and the tenant 
is not evicted, there will be no suspension of rent (2). But 
where the act of the landlord is not mere a trespass, but some- 
thing of a grave character, interfering substantially with the 
enjoyment by the tenant of the demised property, there isa 
suspension of rent, during such interference, though there may 
not be an actual eviction (3). It is also to be noted that the 
law does not require that there should be a complete eviction of 
the lessee in order that he may be exempted from liability to 
pay rent (4). 

If the landlord dispossesses the tenant of a part of the land 
leased to him there should be no apportionment but a total 
suspension of rent, for the reason that the whole rent is equally 
chargeable upon every part of the land demised (5). But if 
the dispossession or interference is in respect of only a certain 
pertion of the property the rent for which is separately assessed, 
there should be aportionment (5). Where, however, the lease 
reserves rent at acertain rate per bigha, it cannot be said that 


(1) Gilbert bn Bents, p. 178 

(3) See Woodfall on Landlord and Tenanta, 18th Ed, p. 475. 
(8) Dhanpal v. Mahomed, I, L. R. 34 Calo. 206. 

(4) Rasi v. Rani, 5 O. W. N, 858, 

(5) Dhanpui v. Wahomed, I. L, B, 94 Calo, 296, 
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each bigha of land is separately asfessed andeseparately charged 
with rent, and therefore, a landlord is not entitled to recover 
rent for the lands in th& possession of- the tenant, when he has 
dispossessed the tenant from the other lands of the tenure (1). 

When a tenant is sued for rent he may set up eviction by 
a title paramount to that of the lessor as an answer, and if 
evicted from part of the land, an apportionment of the rent may 
take place (2). In Gofanund Fha v. Lalla Gobind Pershad (3). 
Peacock C. J. of the Calcutta High Court observed as 
fallows :—'* According to English law, if the lands demised be 
evicted from the tenant or recovered,by a,title paramount, the 
lessee js discharged from the payment ef the rent from the time 
of such eviction, and if he is evicted from part, the rent is to be 
diminished in proportion to the land evicted.” 

"When the landlord took Aadufyats from the under-tegants 
-f his tenant but, as a matter of fact, the tenant was never 
‘dispossessed or disturbed, he is liable to pay rent (4). Again, 
when A, the landlord of B, forcibly compelled C, the tenant of 
.B, to attorn to and pay rent to him, such wrongful act on the 
part of A was not in law sufficient to constitute an ouster of 
B, and did not destroy the relationship of landlord and tenant 
between B and C, so as to relieve C of the liability to pay rent 
to-B(s) But where A gives notice to C not to pay rent to B, 
there is a breach of the covenant for quiet enjoyment, if C in 
pursuance of such notice, withholds payment of rent.- In such 
case, B is entitled to an exemption frrom the payment of rent to 
A (6). If however, C does not comply with such notice, B 
cannot claim any such exemption, merely on account -of the 
giving of the notice by A (6). 

The landlord is, no doubt, bound to protect his tenants 
against eviction by title paramount, (7) but not against the 
wrongful acts of third parties (8). - Where there is an express 
covenant for quiet enjoyment without any interruption or 
disturbance y the lessor, his heirs or assigns, and even though the 


(1) Harrow v. Purna Chandra I. L. R. $8 Oal. 188. 
See Woodfall and Landlord and Tenant, 18th Ed. A 620. 
(3) Bee Gilbert on Renta p 147. 
(83:12 W., R. 100. 
(4) Arimatl Movis v. Kalachand Gharami, 9 O. W. N. 871; Maclean O. J. 
(5) Chunder v. Juggut, 22 W. B. 887 888) per B. O. Mitter J. 
The wrongful a act of A gave O a cause of action to sue A for damages. 
(8)* Edge v. Boilo«w (1885) 16 Q B. D, 117; Bee Woodfall on Landlord and 
Tenant, 18th Ed.p 784. 
(T) Braja Nath v. cuc 


0 
(8) Govind v. Krishna 14 Beo also 17 W. B. 886, and 23 W. B. 121. 
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covenant contains the words " or by any other person . or persons 
whomsoever" such term in the covenant, does not extend to the 
wrongful acts of third person having no title. In the eye of the 
law, a lessor never covenants against the wrongful acts of stran- 
gers, unless his covenant is express to that effect (1). Conse- 
quently in a suit for rent, the lessee cannot claim a suspension of 
rent owing to the tortious entries of strangers. In Kali Pra- 
sanna v. Mathura Nath (2), it was held by the Calcutta High 
Court that a lessee who may have lost possession of a portion of 
the lands covered by the lease is not entitled to suspend the 
payment of rent, if thg dispossession has been effected not by 
the landlord, but by other lessees under him. . 

If, however, the lessee is dispossessed by athird party at 
the instance of or by the procurement of, the landlord, there 
must be a suspension of rent. Inasuit for rent in which the 
defegdants pleaded that during the period for which rent was 
claimed, they had been out of possession of the land having 
been ousted ky a third party to whom the plaintiffs had given a 
lease of the land, it was held that the plaintiffs were precluded 
from suing the defendants for rent on account of such period (3). 
"Of course, when the dispossession took place" observed 
Jackson J. “by the act of a third party the zemindar having no 
concern in the matter, liability to payment does not cease, but 
where .. .. ea the zemindar was not merely a party assisting 
in the dispossession, but actually gave the lease under colour of 
which the tenants were dispossessed, the zemindar is precluded 
from suing the defendants for rent, on account of the period 
of time while they were out of possession.” In such a case, it 
makes no difference whether the defendants had recovered a 
decree for possession and mesne profits for the period of disposs- 
ession, inasmuch as the position of a man left in peaceful occupa- 
tion of his land and the position of a man ejected and subse- 

‘quently recovering a decree for possession and mesne profits, are 
not the same (3). In Annada Prasanna Mukherjee v. Mathura 
Nath Nag (4), where a lessee was prevented from taking posses- 
sion of a portion of the demised land, by another lessee, to whom 
the same portion was demised by a subsequent lease, it was held 
by Vincent J. of the Calcutta High Court, that there was eviction 


(1) See Woodfall pp. 782, 758, 

(2) I. L, R. 84 Calo, 191. 

(3) Kadambini v, Kashocnath, 18 W. R. 255, 
(4) 9 O. L. J. 585, 
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of the first lessee by the second, by the procurement of the land- 
lord, but that as the langlord, in this case, wag found not to have 
acted mala fide, aud the lessee, so far from repudiating the lease, 
kept possession of the remaining portion, and even paid rent 
subsequently to the creation of the second lease, the lessee could 
not, in a suit for rent, ask for suspension of the whole rent, and 
was bound to pay proportionate rent (1). = 

When the lessor enters into an agreement with the lessee 
for quiet enjoyment of the demised property by the lessee, the 
usual qualification “ he paying-the rent thergby reserved and perform- 
ing the covenant" does not make the payment of rent &c., 2 
condition precedent to the performance of the covenant by the 
lessor (2). 

Where land forming part of a tenant's holding was Tost by 
diluvion, but subsequently reformed, "and was settled by the 
landlord with third parties, there was no eviction of the temant 
by the landlord, and the tenant could not claim a suspension of 
the whole rent. The tenant, in such a case, may daim only a 
proportionate abatement of the rent (3). 


(1) 80. L. J. 585, Obitty J. was of opinion that there was no eviction 
properly so oalled. 
(3) Hays v. Ye (1685) 2 o a Edge v. Boiloaw (1885) 16 Q. 
B. D. 117 ; Bee Woodfall, p. 7 
(8) Hei Charm Das Y. Ihs Aum NAFA General af Bengal 18 C. W, N, 
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MOTIVE AS AN ELEMENT IN TORTS—( Continued.) 


This was the old law of the parts of Germany governed by 
the Civil Law. In France and in the law of Quebec the language 
e of the Code is so éxpNcit that it appears impossible to admit to 
the Court the power of controlling the father’s discretion by 
giving a consent in his place. But does it follow that if his 
refusal causes damages he should not be liable in reparation ? 

This has been considered in two French cases, and in both of 
them the principle has been admitted that the refusal of the 
father might, in certain circumstances, be an abuse of right. In 
the last cde, and the only one in which damages were actually 
given, the father had first consented to the engagement of his 
minor son. Relying upon this consent, the woman to whom 
his son was engaged had given up her business, and had removed 
tothetown in which the son resided. The father afterwards 
withdrew his consent. It was held that be was liable in damages 
to the woman. : 

The doctrine of abuse of rights is also applied in France in 
regard to abusive use of legal proceedings in civil suits. And 
the law of Quebec upon this subject follows the French. 

To bring an action in order to intimidate the other party 
and to force him to agree to a compromise which is unfair to 
him amounts to violence, and a contract extorted in such a 
manner can be annulled. This was held in one case where an 
action was brought against the captain of a ship on the day 

“before his vessel was due to sail. He was placed in the alterna- 
tive of paying what was demanded or of delaying the departure 
of his vessel. The Court, being satisfied that the claim was an 
unjust one and made for the purpose of intimidation, rescinded 
the compromise to which the captain had agreed. 

- And a party by his conduct of a case e. g., in causing vexa- 
tious delays, multiplying incidents of procedure, entering an 
appeal and not appearing, and the like, may show that the action 
is vexatious and may be found liable in damages to the other 
party ir addition to expenses. i 
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So also, in France, a newspaper" which exceeds the limits of 


fair comment is said to abuse the right of freedom of the press. , 


And the same term is applied to a person who, being prótected 
by some special privilege or immunity, makes an abusive use of 
this privilege to turn his speech or writings into a vehicle for the 
expression of private malice. In the English law it would seem 
- equally correct to say that the statement made maliciously on a 
privileged occasion was an abuse of the privilege. 

The principle has also been applied in regard to the right to 
strike. In a number of cases in which the right of workmen to 
strike, or the right of trades unions to call out their men, has been. 
elaborately discussed, it has been settled in Prance that the right 
is one which can be exercised only from motives of trade interest. 
Threats of a strike in order to injure a particular workmen, 
orto put pressure upon him, are asa general rule illegal, They 
are certainly so if prompted by mere malice. But they might be 
justified by shewing that the dismissal of the workman was a matter 
which affected the safety or the collective interests of the strikers, 

And, according to recent French authority, even the refusal 
to contract may in certain circumstances be an abuse of right. 
Ina recent case the Court of Cassation has accepted the prin- 
ciple that a man has not an absolute right to refuse to enter into 
a contract with another man. An employer, for example, has not 
an absolute right to say that in future he will not employ any 
union men. His refusal may be justified if he can shew that it 
was prompted by business considerations. But if it appears to 
have been prompted by ill-will against the members of a parti- 
cular union the employer is liable in damages. This decision 
has recently been followed in a group of cases. These cases seem 
to go very far, and I think that our Courts would not interfere with 
the freedom of the individual to such an extent. 

It is, however, in connection with the use of property that 


the doctrine of abuse of rights has been most fully considered, and - 


I will attempt to trace the historical development of the French 
law upon this matter. By the Roman Law it was clearly laid 
down that an owner of land had the right to sink wells or make 
excavations in his land, and if, in so doing, he caught the veins 
which fed the springs of his neighbour this was not a ground. of 
liability in damages. But this was subject to the limitation that 


the act must not be merely malicious :—Afarce/Z/us scribit cum eo, 


qti in suo fodiens vicini fontem avertit, nihtl posse agi, nec de dolo 
actionem : ef sane non debet kabere si non animo vicino nocendi, 
e 


à! 


: t 
Vols X.] | MOTIV 48 AN MLENENT IN TORIS. y 255 


? . 
sed suum agrum meliorem faciendi td feci. But the onus of 
proving malice was on the plaintiff, and, apparently, evidence 
that the operation was without any obvious utility was not 
enough to shift this onus. i 

The texts in the Roman law are scanty, and the principle 
has in modern times been a good deal disputed. It appears, 
however, to be supported by the balance of authority in the 
modern civil law, though the difficulty of proving malice has 
made its application very rare. 

The modern German law has followed the same rule. The 
Code declares, geferally, "the exercise of a right is not per- 
mitted when its only object can be to cause damage to another.” 
There is no doubt that in Germany the building erected purely 
tọ damage one’s neighbour [Nerdhan], or the well sunk for the 
same reason, is unlawful? The expression used in Germany for 
such malicious abuse of a right is chikane, 

The principle that a merely malicious use of property is 
unlawful was accepted by many writers in the old French law ; 
but is generally stated without any development and supported 
by the passage from Marcellus. 

Domat says :—Ce/ui qui faisant un nouvel ouvre dans son 
héritage use de son droit, sans Messer. ni loi, ni usage, ni titre, ni 
possession qui pourrait l'assujettir envers ses voisins, m'est pas 
tents du dommage qui pourra leur an arriver ; si ce ne'st qu'il ne 
Bi ce changement que pour nutre aux autres sans jisage pour Sot. 
Car en ce cas ce serqit une malice que l'equite ne souffriratt point. 
And ‘it is generally accepted by modern writers. The jurispru- 
dence is in the same sense. In the French law an owner of land 
may sink shafts and make excavations in his land. But to take 
away his neighbour’s lateral support is an abuse of the right of 
property. And when the soil is specially liable to side he must 
take extraordinary means to prevent his neighbour's land from 


' falling. And even when his operations are well within his 


boundary, so that his neighbour’s lateral support is not altectom 
he must not act merely maliciously. 

To cut the veins of a neighbour's spring for no purpose 
except that of doing him injury is unlawful. In one case two 
springs of mineral water were separated from each other by 
only a few yards but were in different properties. The owner of 
one of them put a hydraulic pump into his spring the effect of 
which was to draw away the greater part of the water from his 
neighbour's spring, and to allow this water to run away irito the 
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river. It was held that the rule mmalitiis "on estindulgendum applied. 

In a more recent case of this kind a report by experts was 
ordered, and they reported that the operations were cdusing 
damage to the springs of a neighbour and could not be of any, 
utility to the owner of the land on which they were made. 
This was intimated to him, but the operations were not disconti- 
nued. It was held by the Cour de Lyon that this was sufficient 
proof of malice. And the Cour de Cassation rejected a pourvor. 

And in one of the cleartst cases on the subject an owner of 
property had built a false chimney on his roof merely to darken 
a sky light in his neighbour's roof. The Court ordered the 
chimney to be removed on the following greunds : considering. 
that, if on principle the right of property is a right in a certain 
sense absolute, entitling the owner to use or abuse the thing, 
nevertheless the exercise of this right, as of. every other, ought 
to have asa limit the satisfaction of a serious and legitimate 
interest, and the principles of morality and of equity are opposed 
to the law giving its sanction to an act inspired by malice, per- 
formed under the domination of an evil passion, not justified by 
any personal advantage to the person acting, and causing serious 
damage to another. 

In another singularly clear case an owner had erected a 
wooden screen ten feet high within three yards of his neighbour's, 
house. It was held that it must be demolished, seeing that it 
was shown to have been erected out of malice, and was of no 
utility to the person who put it there. 

Similarly on owner of property is allowed to make noises 
thereon i ina normal manner unless they are so intolerable as to 
amount to a nuisance. But he is not entitled to post his servants 
along the limits of his property with noisy instruments in order 
by an organised disturbance to frighten the game on his 
neighbour' s land and spoil his shooting. In a somewhat similar 
case in England the scaring away of a neighbour's game with . 
fireworks was held actionable as a nuisance. 
` And in several French cases it has been held that an owner 
of property who allows game or, especially, rabits to breed in 
large numbers, and does not take reasonable means to keep them 
down, is liable for damages done by them to his neighbour's 
crops. There is in France a great body of jurisprudence on this 
point, and the principle has been applied to damage done by 
deer, hares, wild boars, foxes, wolves, badgers, and even pheasants 
. and partridges. 
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A distinction is made between wild animals kept ia an immov- 
able spectally set apart for them, such gs bees, pigeons kept in 
a dové-cot, or rabbits kept in a warren, and wild animals which 
are in a state of freedom. 

And it is the view of most writers that when wild animals 
are kept in an enclosure surrounded by walls or palisades which 
do not, allow them to escape, they fall under the same rule as 
the rabbits in a warren or the doves jn a dove-cot. Their owner 
is responsible for damage done by fhem without proof of fault 
on his part. His liability is governed by C. C. 1055 (C. N. 1385). 

But in the case ofthe wild animals which are free to roam over 
the country the liability of the owner of the land on Which they 
breed depends upon fault. It must be shewn that he favoured 
their multiplication, or failed to take reasonable measures to 
keep them down. So ləng as they are kept within moderate 
limits there is no liability, even though they cause a certain 
amount of damage. 

In England the law is in an unsatisfactory state, It was held 
in one case by a Divisional Court that an action would lie against 
a person overstocking land with game so as to cause damage to a 
neighbour. Pollock, B., said this was not so much negligence as 
an infraction of the rule : sic utere tuo ut alienum non laedas. But 
in an old case it was decided that “if a man makes coneyboroughs 
in his own land which increase in so great number that they 
destroy his neighbour's land next adjoining, his neighbour cannot 
have an action, for so soon asthe coneys come on his neighbour's 
land he may kill them, for they are ferae naturae and he who makes 
the coneyboroughs has no property in them, and he shall not be 
punished for the damage which the coneys do in which he had no 
property, and which the other may lawfully kill. 

But in the Freuch law and the law of Quebec rabbits in a 
warren are private property (C. N. 564 ; C. C. 428). 

Mr. Beven distinguishes Boulston's case from the case of Farrer 
on the ground that in the latter the game was brought to the 
land, whereas in the former the rabbits were naturally there 
and were merely harboured. This seems a distinction which 
should not in principle affect the liability. Our Courts would 
probably follow the F rench law on the subject. — 

"Where malice is not alleged, cases regarding thé uses of 
property which are forbidden to an owner as amounting to au 
interference with the equal rights of his neighbour are in ‘our 


jaw grouped under the head of nuisance, In France such cases 
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are often given as examples of the abuse of the right of property-— 
un usage abusif de son yameuble. Cases where. an owner of e 
property has demanded the suppression of certain works efected 
by his neighbour contrary to some provision of law but not causing 
any damage to the plaintiff, have been referred to the same 
principle. A similar question arises when an owner in building 
upon his land innocently encroaches, it may be by only a few 
inches, upon the land of his neighbour of which he had not 
previously been in possessioh. Can the neighbour insist on his 
pulling down his house ? . 

In one French case, where it was only the foundations of a 
building which encroached and no damage was caused, the Court 
of Limoges refused to order demolition or to award damages. In 
most cases the question is complicated by considerations of the 
good or bad faith of the builder, and, wherehe is in good faith, there 
will generally have been such acquiescence on the part of the 
neighbour as will bar his claim for demolition. He will have to 
be satisfied with payment of a resonable indemnity fog his land 
which has been occupied. But where the circumstances do not 
lead to any inference of acquiescence, as, e. g., when the owner 
whose land was encroached upon was absent and did not know 
anything about the building, can he claim that he has become 
owner by accession of the part of the building which stands 
upon his land or can be compel its demolition ? 

It has been suggested that such claims might be met by the 
defence that they were abusive. Demolombe cites some old 
cases on the subject to the effect that when no acquiescence was 
proved demolition must be ordered if demanded. M. Planiol 
thigks: that if the builder was in good faith; the demolition can 
not be claimed. They are improvements made bya possessor in 
good faith, and become the property of the owner of the land 
on which they were made subject to his paying the cost or the 
plus-value. 

But as he can choose between these, and as the encroach- 
ient will probably havé diminished rather than increased 
the value of his land, this solution is far from satisfying 
the equities of the case,” Thé German Code has am article on 
the subject : “When an owner in erecting a building bas 
exceeded the boundary of his land, without intention or gross 
negligence, his neighbour must suffer the encroachment unless 
he have protested against it before the transgression of the 
boundary or immediately after. He is entitled to am indemnity 
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in the shape of arent. Te amount of.this rent must be fixed 
with regard to the date of the encrgachment. And the owner 
entitled to this rent can claim, at any time, that the owner of 
the building shall take over the land occupied by it and pay its 
value at the time of the encroachment. 

| In England it seems to be settled that an owner can make 
with impunity a malicious use of property. In the leading case 
the head note is, “No use of property which would be legal if 
due to a proper motive can become" illegal because it is prompted 
by a motive which is improper or even malicious" This case 
followed an earher Judgment of the House of Lords to the 
effect that an owner has a right to sink wells even fhough this 
should cut the veins of his neighbour's springs. 

In that case Lord Wensleydale says the Euglish law on the 
question of malicious use of property is different from the civil 
law. ‘The civil law deems an act, otherwise lawful in itself, 
illegal if done with a malicious intent of injuring a. neighbour,— 
animo viciyo nocendi,” 

It is worth observing that in. neither of these cases was 
there any proof of mdlice. In Ckasemore v. Richards the well 
was sunk to supply water to a town, and in Mayor of Bradford v. 
Pickles the motive was, apparently, to compel the corporation 
whose reservoir was fed by springs under Mr. Pickles’ land to 
buy his land in order to preserve the supply. 

But in England it seems to be. accepted that the legality 
of the exercise of a positive right is not to be tested by 
asking with what motive it was done. But the positive right 
may be a right for certain purposes only. Thus, where a person 
has a right to enter on land only for certain purposes his 
use of the land for other purposes will make him a trespasser. 

In England the soil of the highway is, asa general rule, 
vested in the owners of the land through which it runs. The 
public right is merely a right of passage. So a man who stationed 
himself on a highway, which crossed a moor, for the purpose of 
using it to interfere with the shooting by preventing the grouse 
from flying in a particular direction was held to be a trespasser. 

. In "America the decisions are extremely inconsistent on the 
question of the legality of the malevolent draining of springs or 
erection of spite-fences. In some states these malicious acts are 
prohibited by statute. . In a large, number of cases it has been 
held that rights of ownership .are not to be exercised for mere 
-malice, But in.many others the.rule is followed.that unless the 
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act itself is illegal no question can be entertained as to the 
motive-with which it was done. Thus in a Ngw York case the 
defendaut dug a ditch through an embankment which surrounded 
a spring upon his own land, not for his own benefit, but with 
the intent to divert the water from the plaintiff's well. It was 
held by the Court of Appeals that there was no cause of action, 
and the intent was immaterial. - 

Mr. Ames argues against the doctrine of absolute rights and 
says " there are many limitations upon the right of ownership at 
common law, and, it is submitted, there is no difficulty in prin- 
ciple in limiting an owner's right so far thatehe Shall not be per- 
mitted to use his land in a particular way with no other purpose 
than to damage his neighbour." 

It is, however, not only in regard to uses of property that 
the English law is more inclined than i$ the French to admit 
the absolute character of legal rights. . 

The doctrine of abuse of rights appears to bé firmly estab- 
lished in France, and most if not all of the practical applications 
which have there been made of it wona be followed in the law 
of Quebec. 

[To be continued. ) 
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Tho- Indian Limitation Act PART I (PP. 1—128) Bv 
SARAT CHANDRA GHOSH, B. L., VAKIL HIGH CougT— Rs. 1-4.—W e 
have received the first part of a new annotated edition of the 
Limitation Act of 1908. The consolidation and revision of the 
Statute of Limitation renders a handy edition necessary for the 
profession. The present edition gives a large collection of cases 
fully analysed and carefully classified and arranged. The cases 
have been drawn from official and non-official reports from all 
parts of the country and must therefore make the edition useful 
to practitioners in all. Coufts. The notes so far as we have been 
able to test them are full and accurate and poiuts, where the new 
Act differs from the old, are brought forward with sufficient 
clearness. The type and arrangement facilitate reference to the 
notes contained in the work. We trust the edition will be 
completed in the manner in which it has been begun. 
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In England, on the contrary, there are decisions in many 
branches of the law which clearly affirm the absolute character 
of legal rights, irrespective of the motives of the person who 
enforces them oz of his want of legitimate interest. This is so 

e inthe case of right#of property, as has just been explained. It 
is so also in regard to the right to bring a civil suit. In the 
words of Bowen, L. J., “the broad canon is true that in the 
present day, and according to our present law, the bringing of an 
ordinary action, however maliciously, and however great the 
want of reasonable and probable cause, will not support a 
subsequent action for malicious prosecution." The plaintiff in 
such a vex&tious or malicious suit cannot even be condemned to 
pay the defendant's " extra-costs.” He is only liable to pay 
the taxed costs as between party and party. 

Criminal prosecutions, proceedings in bankruptcy against a 
trader or petitions for the winding up of a company are subject 
to a different rule because they involve a blow to reputation or 
credit. 

So a count for distraining for more rent than was due is bad, 
though it was alleged to be done maliciously. And in England 
the truth of defamatory words spoken or written is, if pleaded, 
a complete defence to a civil action for libel. The words may 
have been uttered maliciously and may have caused damage, but 
nevertheless, they are not actionable. ; 

In the law of Quebec the defence is not absolute. There 
must be public interest as well as truth to justify the uttering of 
the defamatory words. 

In a number of the American states there are statutes which 
provide that in actions for libel the truth is a complete defence 
only when it was published with good motives and for justifiable 
ends. 

. And there are dicta of eminent Judges in England which 
seem to lay down as a general principle that the legality of an 
act is by English law to be considered as not depending upon 
the motive with which it was done. It was said by Parke, B., 
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“ah act which does not amount tosa legal ifjury cannot be 
actionable because it is done with a bad intent." Apd in the 
great case of Allen v. Flodd there are important dicta to the 
same effect. Lord Waston said: “The existence of a bad 
motive, in the case of an act which is not in itself illegal, will 
not convert that act into a civil wrong for which reparation is 
due. And Lord Davey said, “it humbly appears to me to be 
against sound principle to hold that the additional ingredient 
of malicious motive should give a right of action against an 
individual for an act which if done without malice would not be 
wrongful although it results in damage tos third person.” And 
Lord Macnaghten laid down the same gentrql rule. But in spite 
of the high authority of the Judges who expressed these opinions 
their soundness is open to serious question. 

There may be classes of cases in which from consideratiorts 
of public policy the English law will not permit any inquiry into 
motives. The absolute rights of the landowner, the right” of 
bringing a civil suit and the cases in the law of libel in which 
there exists an absolute privilege, such as that enjoyed by a 
legislator or a judge, are familiar examples, 

On the other hand, there are other cases in which the 
motiye makes all the diference between lawfulness and unlaw- 
fulness. "This is so in malicious prosecution, in libel where there 
is a qualified privilege, in interference with business, and in 
inducing breach of contract, or in preventing a man from 
‘obtaining employment. A trader may ruin his rival by fair 
competition, but to carry on a business for no profit to himself 
but solely to ruin his rival would be unlawful. 

A trade-union may call out men on strike for a legitimate 
trade interest. But to threaten to strike if a particular workman 
is employed in order to put pressure upon him is unlawful. 

Instead of saying that malice wil not make a Jawful act 
unlawful,is it not truer to say that wilful damage done to 
another is actionable unless there is some just cause or excuse - 
forit? This was said to,be a general rule of English law by 
Bowen L. J. “At common law there wasa cause of action 
whenever one person did damage to another wilfully and inten- 
tionally, and without just cause or excuse.” And Holmes, J., 
delivering the opinion of the Supreme Court of the United 
States, stated the same rule more fully: “ It has been considered 
that, prima facts, the intentional infliction of temporal damage 
is a cause of action, which, as a matter of substantive law, 
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whatever may *be the form of pleading, requires a justification 
if the-dgfendant is to escape. . . . If this is the correct 


mode, of approath, it is obvious that §ustifications may vary in 
extent according to the principles of policy upon which they are 
founded, and while some, for instance, at common law, those 
affecting the use of land, are absolute . . . others may depend 
upon the end for which the act is done." 

If this is, as Holmes, J., calls it, *the correct mode of 
approacb," the difference between the English and the French 
law on the subject may be less wide than might at first appear. 


REVIEWS. 


. The Indian Penal Code (case noted) by C. SwiwnHok, 
SECOND EDITION, 1909, Rs. 7, THACKER SPINK & Co., CALCUTTA— 
Mr. Swinhoe, we believe, was the originator of the series of 
case-noted editions of various Acts now so much in vogue. His 
edition of the Penal Code has been in high favour with the pro- 
fession for many years, but has latterly got somewhat out of 
date. The present edition therefore wil be very welcome. 
The cases have been brought up to date and in au addenda the 
cases are brought down to June last. So far as we have been 
able to test, all the Indian cases have been duly noted, and a 
moment's glance will show what interpretation has been put 
upon a particular section or phrase or word by judicial decisions. 
We have no doubt that the new edition will be quite as much 
appreciated as its predecessor. 

The Law of Transfer in British India by H. S. Gourg, B. 
C. L., L. L. D. Tur Eprrion, Vor. IL, THACKER SPINK & Co., 
CaLcuTTA, Rs. 10—T he commentary of Dr. Gour on the Trans- 
fer of Property Act which began in the first edition with a 
modest volume promises in the third to be a work of consider- 
able magnitude. The second volumesnow before us which deals 
solely with the subject of mortgages covers over 700 pages. The 
whole subject of mortgages is dealt with on the basis of the 
sections of the Transfer of Property Act and this circumstance 
ihterferes to some extent with the character of the book as an 
organic whole. It would not be fair therefore to compare this 
volume with the work of Dr. Rash Bihary Ghosh which contains 
a first rate treatise on the whole subject to which the Transfer 
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of Property Act is merely appended with brief netes. Dr. Gour's 
work on the other hand gives a fairly complete survey of. mort- 
gages primarily from tha point of view of the Act. The cases 
cited are numerous and are taken from Indian reports, official 
and non-official, as also the leading English Reports. To the 
practitioner the book is indispensable, but a beginner in law 
could hardly tackle usefully the mass of judicial decisions 
mentioned in the notes. We observe that the provisions of the 
new Civil Procedure Code have been incorporated and attention 
has been drawn prominently to points of difference between the 
old and the new procedure. We have no doubt that the book 
wil continue in high favour with the profession and that the 
learned author will before long let us have the concluding volume 
of the series. 


The Indian Penal Code by J. OKINgALY AND C. P. CasPunsZ. 
FouRTH EDITION 1909. S. K. Lammi & Co., CarcuTTA, Rs. 8.— 
This is a new edition of the late Mr. Justice O'kinealy's well- 
known commentary on the Indian Penal Code. We are glad to 
observe that the characteristic features of the original, namely, 
its conciseness and clearness have not been destroyed by padd- 
ing. The new cases have been analysed and admirably fitted 
into the old material. The valuable appendix contains a number 
of important Acts including all the recent legislation on Criminal 
Law. The index is full and accurate. The get up of the book 
is worthy of the publishers, and considering the size, the price 
must be considered comparitively low. 


Interpretation of Deeds, Wills and Statutes by K.S. 
BoNNERJER, M. A., THACKER SPINK & Co., CALCUTTA, 1909.—We 
extend a cordial welcome to this volume which contains the 
Tagore Law Lectures for 1901 and has been delayed in publica- 
tion by eight years. 1f the work is considered from the point of 
view of the practitioner it will not satisfy, because it is not encum- 
bered with a multitude of cases, and it is quite conceivable that 
if a suggestion was now made to appoint the subject in question 
for the Tagore Professorship, the University would hardly deem 
it necessary to do so in view of the excellent work of Messrs. A. 
N. Ghosh and S. C. Ghosh. From the point of view of the 
student however, the work of Mr. Bonnerjee is admirable. Jt 
states concisely and accurately the leading rules of interpretation 
in the form of a series of propositions, each of which is illustrated 
by leading cases. We can confidently recommend the work to 
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al students oF Law for” systematic study and also to such 
members of the profession as have ngt turned their attention to 
this ihteresting subject. 

The Legal Maxims by UPENDRA GOPAL MITTER, VAKIL, 
Hires Caurt, 1907, Vor. I, Parr II], As. 8.— We are glad to 
find that Mr. Mitter has brought out another part of his legal 
maxims, It is much to be regretted that the work has not met 
with the reception which it deserved. Maxims have been des- 
cribed as the condensed good sense'of nations and properly used 
are the best guides „to fundamental principles. Mr. Mitter has 
illustrated the maxims from leading Indian decisions and we 
have no doubt that when he has brought out further instalments, 
his labours will be fully appreciated. 

*  Beourity for keeping the peace by DURGA CHARAN SING, 
B. A., L. L. B., ALLAHABAD Rs, 2-4.—The present book is an 
eftended commentary on the provisions of the Criminal Proce- 
dure Code which relate to the subjects of security for keeping 
the peace; and security for good behaviour. The cases on the 
subject from all the Indian reports have been collected and 
digested, and the busy practitioner can at once find out whether 
there is any authority for the particular view he seeks to advocate. 


The Insolvency Law by T. R. Desar, B. A., LL. B., LAWYER 
OFFICE, BOMBAY, 1909, Rs. 3.—Mr. Desai who is the editor of 
a large number of useful editions of Acts has added the Insol- 
vency Act to his series. He gives both the Provincial and the 
Presidency Insolvency Acts to which is added the English 
Bankruptcy Act. There is a selection of English cases and also 
the more important Indian decisions. A large amount of useful 
matter has been compressed into this volume which will no doubt 
help the practitioner in the Insolvency Courts. 
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. DR. PRIYA NATH SEN. 

It is with the deepest sorrow that we record the untimely 
death of our late distinguished friend Dr. Priya Nath Sen. The 
following brief biographical notice of his career will show how 
great has been the loss caused by his death to our profession and 
to the cause of farning. 

Priya Nath Sen was the second son of Babu Dina Nath Sen 
Sarkar, a member of a Vaidya family of great respectability in 
Eastern Bengal. He was born on Sunday the 2nd February 1873, 
(the day of the Saraswati Puja) in village Japsa in the 
District of Faridpur, in the ancestral family dwelling house 
which has now been washed away by the erratic Padma. 
From a vgry early age, he showed signs of uncommon intelli- 
gence, and his father, who had been himself a teacher by 
profession and a Sanskrit scholar of some attainments, did all 
he could with his limited means to impart a sound education 
to the boy. Priya Nath passed the Middle English Examination 
from the school of his native village, and by his special proficiency 
in English won the prize awarded by Raja Surja Kumar Roy of 
Rajbari He then joined the Dacca Collegiate School, from 
which institution he passed the Entrance Examination of the 
Calcutta University in 1889 and obtained a first grade junior 
scholarship. He next came to the metropolis and joined the 
Presidency College: At the F. A. Examination of 1891, he 
headed the list of successful candidates and carried off the Duff 
scholarship for Science, as also the Gwalior gold medal. He 
passed the B. A. Examination of 1893 with first class Honours 
in Sanskrit and second class Honours in Philosophy. His relative 
position amongst all the candidates of the year was first, and he 
obtained the Burdwan scholarship &nd the Eshan scholarship, 
each of Rs. 50 per month. He was also awarded the Radhakanta 
gold medal for proficiency in Sanskrit. At the M. A. Degree 
Examination in 1894, he was placed first in the first class in 
"Philosophy and obtained the University gold medal and prize. 
Meanwhile, he had been invited by the University to be a 
candidate for the Government of India scholarship tenable in 
England, but he declined the offer on account of the opposition 
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of his mother to whom he was alwaysxdeeply devoted. In 1896, 
he passed the B. L. Examination in the first division, and having 
served his articles of clefkship with Babu Baikuntho Nath 
Das, was enrolled as a vakil of this Court on the 7th September 
1897. About this time, Raye Jotindra Nath Chowdhury of 
Taki offered through the Bangiya Sahitya Parishad, a prize 
of Rs. soo for the best essay in Bengali on Adwaitavada. 
Priya Nath had studied Vedanta Philosophy critically from 
the original sources, and at,the request of his father, com- 
peted for the prize which was eagerly sought after by pundits who 
had specially studied the Vedanta for years. The prize was 
equally diyided between him and a wefl-known teacher of 
Vedanta Philosophy, Pundit Durga Charan Vedantasankhatirtha. 
His essay named Adwaitavada Vichara, which was subsequently 
published in Dacca in August 1897, shows great acuteness of* 
argument and clearness of presentation. In 1899, Priya Nath 
won the Premchand Roychand Studentship, the Blue Ribbon 8f 
the University, aa also the Mouat medal. In February 1903, 
Priya Nath submitted to the University his thesi* on the 
Philosophy of the Vedanta as required by the Regulations for the 
Studentship. It was examined by Mahamahopadhyay Mahesh 
Chandra Nyayaratna and Babu Kali Charan Banurji who reported 
“that it bore ample evidence of special investigation and was in 
particular a thoughtful contribution to Vedantic Apologetics.” 
In 1904, Priya Nath passed the examination for Honours in Law, 
and on the strength of a thesis on the Interpretation of Negative 
Precepts on Hindu Law, he was admitted in 1905 to the Degree 
of Doctor of Law. In August 1908, the Senate appointed him 
Tagore Professor of Law, and the subject he chose for his lectures 
was the General Principles of Hindu Jurisprudence of which he 
had made a special study in the original Sanskrit. A few weeks 
ago, he submitted to the University a complete manuscript copy 
of the lectures, which in ordinary course would have been 
delivered next month. Since 1907, he had been a member of 
the Faculty of Law and of the Board of Studiesin Law of the 
University, and he had on several occasions acted as one of the 
examiners for the B. L. Examination. ; 

From the establishment of this Journal, he had been one of 
its editors and took great interest in the success of the under-* 
taking. In the first volume (p. 9u), he contributed a paper on 
the Interpretation of Promise which attracted the notice of 
pir Frederick Pollock and was commented upon in the Law 


o1, A.) DE? PRIYA, NATH BEN. 9Us. 


Quarterly Revitw, Vol. XXI, p.219 as an indication "that the 
subtlety. of Hindu Lawyers is amply capable of finding a new 
field in the Comton Law." To our third volume he contributed 
(p. 17) a paper on Acceptance Of An Offer By Post. Our fourth 
volume (p. 219, 275, 357, 635, 7557) contains his thesis on the 
Interpratation Of Negative Precepts On Hindu Law. These 
papers are all. characterized by great learning and acuteness, and 
are models of contributions on legal subjects. 

Dr. Priya Nath Sen, at the time of his death, had been a 
member of the profession for twelve years, and had earned the 
reputation of being” an able and erudite lawyer. After the 
* usual struggle of,the junior, he had latterly been gaining a 

sure footing in the ranks of the leaders, and if he had been 
spared, a place in the very front rank of the profession ora 
Seat on the Judicial Rench would have been only a question of 
time. He was scrupulously fair as an advocate, and was held in 
high regard by all members of the profession who had the 
pleasure to know him. His early death is an irreparable loss 
to the country, and we are not likely to get for years to come 
another man of his type—the modest and accomplished scholar 
«of unblemished character. i 

When the Court closed for the annual vacation, he left us 
apparently in perfect health. He was taken ill, on the 25th Sep- 
tember, after having received considerable shock on account of 
the death of his favourite daughter. It was at first thought to 
be a case of simple fever, and the discovery was made too late 
that be was suffering from appendicitis. An operation which 
was performed proved to be of no avail, and he passed away 
during the early hours of the morning on Monday, the 
18th October 1909. 

We beg to offer our humble condolence to his aged parents, 
his widow, children and brothers in their sad bereavement. 


On the ist November, when thb Court re-opened after thé 
close holidays, Babu Dwarka Nath Mitter appeared before the 
Hon'blé the Chief Justice and Mr. Justice Chatterjee, and referred 
to the untimely death of Dr. Priya Nath Sen. He mentioned the 
principal incidents of his career and dwelt on his bigh intellectual 
attainments, bis modesty of disposition and his goodness of heart 
which endeared him to every body with whom he came in contact. 

' Mr, K. N. Chaudhuri who was the senior member of the 
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Bar present, associated himself with Rabu Dwarka Nath Mitter 
in his appreciation of the worth of the deceased. : 

His Lordship the Chief Justice said: Mr. Chaudhuri and * 
Mr. Dwarka Nath Mitter—It was with sincere regret that I learnt 
two days ago of the death of Dr. Priya Nath Sen, and my feel- 
ings, I am sure, will be shared to the full by all members of the 
Bench. Dr. Priya Nath Sen had a University career of unusual 
distinction, and the promise of those early days had been justified 
by his career at the Bar. He was an advocate that we on the 
Bench had learnt to respect as possessing those qualities which 
go to make up on the part of the advocate a great lawyer, and 
there can be no doubt that the distinction hich he had already e 
obtained was but a part of that which still awaited him, had Fate 
been more kind towards him and spared him to us for a longer 
time. It is with sincere regret and deep sorrow that I have 
heard of the death of your very distingulshed colleague. 

CHATTERJEE J: Gentlemen, as a member of the Vakil Ber 
to which Dr. Priya Nath Sen belonged,I think I would be 
wanting in my duty if I do not say one word in connection with 
the tidings which you have this day conveyed to the Bench. I 
have had tbe pleasure and honour of acting in the same Bar and | 
before the same Bench with Dr. Priya Nath Sen, and I can tell 
you that we feel a very great loss not only to the Vakil Bar but 
to the Court in general, because he was one of those men who 
by their honesty and integrity of character have won the respect 
not only of the Bar but also of the Bench. 





FAMILY CUSTOM—ITS PLACE IN HINDU LAW. 


Custom is one of the recognized sources of Hindu Law. It 
is an unwritten law established by long observance and the con- 
sent of successive generations—the “consensus utentum, which 
is the basis of all legal customs." “ Immemorial custom is trans- 
cendent law, approved in the sacred scripture and in the codes 
of divine legislators." (Manu. Ch. I. V. 138). “In the destruction 
of a family the immemorjal family traditions (dharma) perish ; 
in the perishing of tradition lawlessness overcomes the whole 
family." (Geeta. First Discourse, V. 40). “The abode of the 
men whose family customs (dharma) are extinguished, Oh Janardan, 
is everlastingly in hell” (Ibid v. 44). In the Sutras of Gautama 
it is said that * in the cases where the customs of countries, class 
and families are not expressly founded upon a passage of the 
Veda, they are notwithstanding to be observed if they are not 
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clearly against she principles of the sacred writings." (Quoted 
in 11 B. H. C. Rep. at p. 266). As Sir George Campbell says in 
another connectien, custom was and à "tbe only ever surviving 
law of the East." (The Great Rent Case. B. L. R. Sup. Vol. at 
P. 246). " The reason why family customs are allowed so im- 
portant a place in the constitution of the Hindu Law of 
inheritance is sufficiently evident when we bear in mind the 
intimate connection between the celebration of the family 
sacrifices and the ownership of the family property which 
is found subsisting in the earliest times" (11 B. H. C. Rep. 249 
at 264. Per West J)e Sir H. S. Maine has said, " the foundation 
ofa custom is habittfal practice, a series of facts, a sugcession of 
instances, from whose constant recurrence a rule is inferred " 
(Speech on the Punjab Tenancy Act quoted in Phillip's Land 
Venures of Lower Bengal) But practice and custom are not 
identical, for " practice may be more or less common, but it does 
nôt become a custom unless itis consciously accepted as having 
the force of law " (I. L. R. 8 Mad. 464). 

The rêguisites of a valid custom are that it must be ancient, 
invariable, reasonable, continued, certain and compulsory, and it 


.must have a legal origin. It must be proved to be *' part of the 


legal conscience " of all those whom it is said to bind. To trace 
the case-law on this point, we might go back a century earlier. f.e., 
1809 when in the case of Ramganga Deo v. Doorgamunee Jobraj (x) 
(Tippera Raj) the family custom that the person appointed Jubraj 
succeeds to the Raj in preference to the next of kin was upheld 
by the Sudder Dewany Adawlat in conformity with the opinion 
given by the Pundits as to its legality, having existed in the family 
of the parties for many generations. (1 Sel. Rep. 370). In 1814 
in the case of Samran Sing v. Khedan Sing (2) it was held that a 
family custom should be prevalent during along succession of 
ancestors in the family. The same was held in r846 in the case 
Maharaj Kumar Basudeo Sing v. Maharaja Rudra Sing (3) and 
in 1858 in the case of Rafa Kunwar Narain Roy v. Dharanidhar 
Roy (4). In the case of Tarachand v, Weeb Ram (5) it was held 
the acts required for tbe establishment of customary law ought 
to be plural, uniform and constant. They may be judicial deci- 
sions, but they are not indispensable for its establishment, 
aithough some have thought otherwise. The authors of the 
(1) (1809) 1 Bel. Bep. 8.D.A.N.B. 361, (8) (1848) 7 Bel, Rep. 371. 


(3) (1814) 6 Sel. Bep. 116. (4) (1858) B. D. A. p. 1183. 
(6) (1868) B M, H. O. Rep. 50 at 67. 


49s THE OALOUITA LAW JOURNAL, [Von X. 


acts must have performed them with the consciofisness that they 
spring from a legal necessity." Inthe case of Soorendrotiath Roy 
v. Mussamut  Heeramone& Burmoneah (1) their Lordships of 
the Privy Council observed : * The prevalence in any part of 
India of a special course of descent in family differing from the 
ordinary course of descent in that place of the property pf people 
of that class or race stands on the footing of usage or custom of 
the family. It must have a legal origin and have continuance, 
and whether the property be ancestral or self-acquired, the custom 
is capable of attaching and of being destroyed equally as to 
both." Custom implies continuance as held in Abraham 
v. Abraham (2). In the case of RamalaksAni Ammal v. Shiva- 
nantha Perumal (3) in the High Court of Madras their Lordships 
Sir C. H. Scotland C. J. and Holloway J. observed: “ What 
the law requires before an alleged custom can receive the recogt 
nition of the Court, and so acquire legal force, is satisfactory 
proof of usage, so long and invariably acted upon in practice*as 
to show that it has by common consent been submitted to as 
the established governing rule ofthe particular family, class or 
district of country, and the course of practice upon which the 
custom rests must not be left in doubt, but be proved with 
certainty " ; (see page 576 of the Report and also 10 B. H. C. Rep. 
260-261) and in the Privy Council it was emphatically laid 
down that "it is of the essence of special usages modifying the 
ordinary law of succession that they should be ancient and 
invariable : and it is further essential that they should be estab- 
lished to be so by clear and unambiguous evidence. It is 
only by means of such evidence that the Courts can be assured of 
their existence, and that they possess the conditions of anti- 
quity and certainty on which alone their legal title to recognition 
depends" (see pages 585-586 of the Report.) In Bhau Nanaji 
Utat v. Sundra Bat (4) it was held that a family custom must 
be ancient, uniform, reasonable and not repugnant tp the funda- 
mental principles of Hindu Law. In Aurfpurshad v. Sheo Dyal (5) 
Sir Barnes Peacock held: “a custom is a rule which in a 
particular family or in a particular district has from long usage 
obtained the force of law. It must be ancient, certain and 
reasonable and being in derogation of the general rules of me 
must be construed strictly.” 


(I) (1868) 12 M. L A, 81; 10 W. E. 85 P, O. (8) (1873) 14 M. I. A. 570, 


(3) (1808) 9 M. L A, at p. 247. (4) (1874) 11 B. H. O. Rep. 249, , 


(5) (1876) L B. 8 I. A. 250 at 258; 26 W, B. B5, 
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Custom mutt be shown to have existed from time whereof 
the memory of man runneth not to the contrary, (See 11 B. H. 
* C. Rep. 253 and h L. R. 19 Bom. 459 referring to the Khojah 
and Memon Cases reported in Perry's Oriental cases i10) In 
India ‘legal memory” has been fixed at 1773 in regard to Calcutta 
and 1793 in regard to the mofussil, to which we must go back to 
found the existence of a valid custom. (Per Sir Charles Grey 
C. J. quoted in Shamacharan Sarkar's Vyavastha Darpan and 
Edn. p. 314. F. N), The same learned Judge has said: ‘I have 
no hesitation in saying that we are bound to take notice of any 
special customs which may exist among the Hindus or which 

° can be considered as tHe law of any particular part of the country, 
but then there must be an averment in the pleadings to show 
that this custom prevails, and ought to be received as the law 
of that place, notwithstanding that it varies from the general 
laws of the Hindus. * - * It may be said that from the 
yedt 1756 to the year 1765 there was a double Government in 
the country and during this period there was no registry of any 
Regulations: To those who minutely study the «history of that 
period it must be evident that many usages were then intro- 
duced that are now recognized as Hindu customs ; and if any 
of the usages which were introduced at that period are relied 
upon as law, we are bound to take notice of them, should it be 
shown to us that they have become the law of the land " 
(Quoted in Field's Evidence, 2nd Edn. page 252). In Garura- 
dhmaja v. Superundhtwaja (1), the family custom was traced 
back till eighty years from the time of British occupation of the 
district in which lay the estate in suit, and it was held to be 
sufficiently ancient to have acquired the sanction oflaw. Ir 
this case descent of the estate to an eldest son in three genera- 
tions was taken to be sufficient from which an inference of the 
custom of primogeniture could be drawn. 

The onus of proving a family custom and its requisites is 
“undoubtedly on the person who avers it (ro B. H.C. Rep. 260, 
261 .; I. L. R 3 Bom, 273 at 296 ; I. L. R. 12 Bom. 280 at 202; 
I. L. R. 19 Bom. 428 at 473). 

It has been repeatedly laid down that a family custom must 
be proved by clear and unambiguous evidence : see the cases of 
Rafmalakskmi Ammal v. éhtvanantha Perumal (a) and Ram Kaanta 


Das Mahapatra v. Chotdhtirs Shamanand Das (3) in the Privy — 


(1) 1900) L. B, 97 I. A. 288, (2) (1872) 14 M, I, A, 870, 
(3) (1908) 9 O. .L, J. 499. 


44s THE OALOUTTA LAW JOURNAL. Vor. X:] 


* 


* 
2 


Council and /ugmohandas Mangaldas v. Sir” Mangalaas’ (1) 
where Scott J. followed and endorsed the view laid:down in 
previous cases both in the" Privy Council and*in this cquntry 
regarding the quality of evidence required to prove a family 
custom, and the case reported in 10 B. H. C. Rep. at 260-261. 
That a custom must be strictly construed has also been Igid down 
in Hurpurshad v. Sheo Dyal (2) and in Jugmohondas v. Sir Mangal- 
das (1). This is also the rule of English Law (see 2 Hurlstone and 
Norman 663). A custom cannot be extended by analogy although 
the analogy may be very strong (1 Term Rep. 466). 

The mode of proving a family custom is important. In 11 
B. H. C. Rep. 249 it was held that " when ft jsa family custom, 
the evidence must clearly show that it has been submitted to as 
legally binding and not as a mere arrangement by mutual consent 
for peace or convenience." : ° 

When the Court has to form an opinion as to the existence 
of any family usage, it may rely on the opinions of persons having 
special means of knowledge thereof according to section 49 of the 
Indian Evidence Act. As has been held by Lord Davey in 
Garuradhwaja v. Superundhwaja (3) “it is admissible evidence 
for a living witness to state his opinion on the existence of a 
family custom and to state as the grounds of that opinion 
information derived from deceased persons, and the weight of 
the evidence would depend on the position and character of the 
witness and of the persons on whose statement he has formed his 
opinion. But it must be the expression of independent opinion 
based on hearsay and not mere repitition of hearsay.” Formerly 
mere opinion evidence of witnesses was on the discount in the 
Courts of India. In Aaimaiba: v. Hirbas (4), evidence merely 
of the opinion of the leading members of the caste to prove 
a custom of inheritance was not held enough. (See also I. L. R. 
12 Bom. at p. 302) But in Jugmohon Das v. Sir Mangal Das (1), 
Scott J. observed that opinions, coming from persons whose 


position and profession are a guarantee of their acquaintance with l 


custom and usage, are ofundoubted importance. ‘Such persons” 
the learned Judge says "are, so to speak, the depositaries of 
customary law, just as the text books arethe depositaries or 
the general law." This is the right spirit in which eyidence 
regarding any family, class, caste or local custom should. be 
conaidered. 


(1) (1888) 1, L. B, 10 Bom, 588, (2) (1900) L. R 27 I A 388. 
(3) (1876) L. R. 3 I. A, 959, (4) (1877) I. L.R, 3 Bom. 84. 
e - 
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Instances of the alleged custom having been followed in. 
particular cases have been sometimes required by the Courts 
before a custom was held to be proved. (See 10 B. H.C. Rep. 
at 263). In I. L. R. 3 Bom. 34 the evidence being "unsupported 
by a sipgle authentic instance” was held to be insufficient to 
prove the custom set up. In I. L. R. 10 Bom. at p. 540 Scott. J. 
held: " We fiai it necessary to scrutinise evidence of usage 
closely, and especially to demgnd specified instances of the 
custom," But at p. 543 the same learned Judge is reported to. 
have observed; ‘‘at-the same time it seems to me that as long as. 
the establishment df a custom is made dependent pn its proof 
by instances, very few customs will ever be proved." This case, 
following the Madras High Court in Gofalayyan v. Raghupat- 
ayyati (1), laid down the following rules for ascertaining whether 
an alleged custom should be given the force of law :—" rs? the 
*tvidence should be such as to prove the uniformity and 
continuity of the usage, and the conviction of those following 
it that they were acting.in accordance with law, and this convic- 
tion must be inferred from the evidence. Secondly, evidence 
of acts of the kind, acquiescence in those acts, their publicity, 
decisions of Courts or even of Punchayats upholding such acta, 
the statements of experienced and competent persons of their 
belief that such acts were legal and valid, will all be admissible, 
But it is obvious that, although admissible, evidence of this latter 
kind will be of little weight if unsupported by actual examples 
of the usage asserted." (See also I. L. R. 19 Bom. at p. 473). 

~ The rigour of this rule, requiring instances, has, however, 
been relaxed by their Lordships of the Privy Councilin the case of 
Mohesh Chander Dhal v. Satrughan Dhal (2), where well-under- 
stooditradition in the family and in families belonging to the same 
group, of a particular rule of descent, though no actual instance in 
which the rule was followed could be cited, was relied on both by 
the High Court of Calcutta and the Privy Council, Evidence of 
tradition relating to the family, learpt by the witnesses from their 
deceased relatives and others, was also relied on in the case of Garur- 
adhwaja v. Suparundinvaja (3). Declaration by the members 
of the family of their. belief inthe family custom was also relied 


' on in Wr Pal Singh v. Jat -Pal Singh (4) Hearsay evidence of 


installations of previous holders of the family estate according 
to the alleged custom was allowed in this case. Their Lordships 


(1) (1878) 7 M. H. O. B. 250, (8) (1900) L. B, 27 I. A. 389. 
(3) (1901) 1. L. B. 29 Cal, 843. (4) (1898) I. L. B. 19 ADI, 
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made the following weighty observation :—‘ All tbe lipes of 
evidence here examined converge upon the same point. Perhaps 
no qne of them would, if standing alone, be conclusive ; but 
taken as a whole they are conclusive.” The same thing was done, 
in, Mokesh Chandra Dhal v. Satrughan Dhal (1). In the case 
of Maharani Hiranath Koer v. Baboo Ram Narayan Sing (2), 
Markby J. held that a distinct tradition in the family would 
supply the place of ancient examples ofthe application of the 
usage. In Nitr Pal v. fa:jal (3) it was observed " of course 
as the time becomes more remote the evidence becpmes fainter ; 
but there is evidence of family tradition,” . 

Declarations made by members of the family relating to mat- 
ters of family history were admitted in Raja Nugendur Narain 
v. Aughoonath (4). Declarations of successive heads of the e 
family on solemn occasions were also admitted and relied on as 
very good evidence of family custom in Maharanee Hiranathe 
Koer'scase(3). Under the present Evidence Act, however, it may 
be doubted whether such declarations made by persons*who are 
dead are admissible in evidence. Opinion evidence under section 
49 has been interpreted to be that of a living witness in L. R. 
27 I. A. 238. Statement of a dead person relating to a family 
custom would only be relevant under section 32 cl. (7) of the 
Evidence Act. This has the effect of shutting out much valuable 
evidence of family custom. Statement of family custom con- 
tained ip an ekrarnamah between the members of the family was 
held to be very strong evidence of such custom by the Sudder 
Dewany  Adawlat (see S. D. A. (1847) 205 at 215). Such state- 
ment was also relied on in 10 B. L. R. 263. 

Judgments and decrees, though not titer partes, in which 
the custom has been judicially recognized would be very valuable 
evidence of family custom. Such decrees relating to disputes 
even in different families but belonging to the same group were 
taken in and relied on in Mokesh Chander Dhal v. Satrughan 
DAal(1). Section 13 of the Evidence Act is rather wide in its 
scope.and is a convenient channel of bringing in evidence of 
family custom. 

In the cases of Rani Lekhraj Kuar v. Baboo Makpat Sung (5) 
and Muhammad Imam Ali Khan v. Sardar Husain Khan (6) - 
Wajib-ul-arz or village papers made in pursuance of Regulation 
- (1) 0901) L L. R. 29 Calo, 848 (4) (1864) W. B. (1864) 30 at 93. 

(3) (1872) 9 B. L E. 374; 15 W. B, 875. (5) (1879) L B. 7 I. A. 68. 
(3) (1896) L. L R.19 AIL, 1, (6) (1898) L. B, 95 I, A, 161. 
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“MIL of 1822, regularly entered and kept in the office of the 


Collector and authenticated by the signatures of ‘the officers who 
made them, were admitted in evidence in order to prove a family 


“custom of inheritance stated therein under section 35 of the Indian 


Evidence Act as containing an entry in public record made in 
performance of duty enjoined by law, or under section 48 as the 
record ef opinions as to the existence of such custom by persons 
likely to know of it. l 

In Rajah Rup Singh v. Rant Bassni (1) it was assumed that 

if several separate estates are fornred out of one entire estate, 
evidence of a custom of descent in one of them would be admis- 
sible in support,of a similar custom in the others. In 19 W.R. 
239 at 243, MittereJ ” held that if two branches are the offshoots 
of the same family, the presumption is that both the branches are 
governed by the same custom until the contrary is proved. In 
"L. R. 27 I. A. 238 the fact that the alleged custom prevailed in 
two other families in the same district, derived from the same 
ahcestor as the parties to the suit, was taken into consideration. 
Ina recent case from Oudh, the Privy Council has held that 
custom obtaining in the main branch of a family may be given 
in evidence in support of a custom alleged to exist in the 
collateral branches. (See 1o C. L. J. 216). 

Now when a family custom is thus established, what is ‘its 
effect? In the case of Zhe Collector of Madura vw. Mootoo 
Ramalinga (2) the Privy Council held: " By the Hindu system 
of law, clear proof of usage will outweigh the written text of law." 
In Neelttsto Deb Burmono v. Beer Chunder Thakur(a) it was held: 
“where a family custom is proved to exist, such custom supersedes 
the general Hindu Law, which.still however regulates all beyond 
the custom." The same was held in the Betiah case, Xar 
Nundun Singh v. Fanki Koer (4). In Bhyah Ram Singh v. Bhyak 
Ugur Singh (5) it was observed ; “ The digest" (s.e. Mitakshara) 
“ subordinates in more than one place the language of texts to 
custom and approved usage." “Tf an established custom diverges 
from the ancient law, it yet stands, supposing it presents the 
requisite characteristics, on precisely «he same footing in a tem- 
poral Court as the general law to which it forms an exception. 
Each rests on uniform immemorial usage aslaw." (11 B. H. C. at 
p. 268). 

(1) (1894) L. B. 11 I. A 149 at 158, (8) (1869) 13 M. I. A. 533. E 
(2) 1868) 12 M.I.A 807 &« 486. (4) (1902) L L. R. 29 Oal, 628 ut 852. 
(5) (1870) 18 M. I. A. 878 ot 500. 
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Confiscation of an ancient estate by an act of State and grant - 
ofit to another member of the family does not*put an end tq 
the ancient custom governing the family unless there is evidence 
of a contrary intention —Beerpertab Sahee v. Rajendra Pertab 
Sahee (1), known as the Hansapur Raj case. In this case 
their Lordships spoke of Regulation X1 of 1793 as “a general 
law, which does not affect the descent of large zemjndaries 
held as Raj or subject to kulachar or family custom.” The 
mistake committed by this Regulation was rectified by Regula- 
tion X of 1800 which enacted that Regulation XI of 1793 shall 
not be considered to supersede or affect any local custom by which 
estates devolve to a single heir. without division,e But the ques- 
tion of famity custom was kept open until if tbe Durbhanga case 
(6 M. I. A-164) and in the Hansapur case (12 M. I. A. 1) the 
Privy Council saved it from the operation of Regulation XI of 
1793. In Ray Kishen Sing v. Ramjoy Sarma Mozumdar (2), it 
was held that although by the Perpetual Settlement of the estate, 
any .incidents of the old tenure of the estate were impliedly 
brought to an end, yet the settlement did not of itself operate to 
destroy the family usage. The question whether Regflation XI 
of 1793 or Regulation, X of 1800 would govern a case when the 
claim rested only on a continuing family usage was left undecided. 
Mr. Field says in his Second Edition of.the Indian-Evidence Act: 
“It may perhaps be held that Regulation XI ef 1753 was merely 
intended to do away with the custom referred to in the preamble, 
vis, ‘a custom originating under the Native Administrations in 
consideration of financial convenience and repugnant both to 
Hindu and -Mahomedan Laws'; and that it was not intended to 
interfere with any custom; consonant with those laws, and having 
an origin wholly distinct from that here indicated." 

* Regulation XI of 1816 declares that certain tributary estates 
in Cuttack shall not be subject -to partition, but shall descend 
undivided to a single heir according to local and family usage. 

In Chtutamun v. Nowlukho Konwart (3), it was held that 
although an estate be not what is technically known as a Raj ora 
Polliam, the succession theseto may be governed by kulachar or 
family custom. This clearly overrules 1 B. H. C. Rep. App. 43, 
where it was held that a petty family should not make its own 
law. 

Those interested in the maintenance of a special custom may 


< (1) (1863) 9 W. R. 15 P. O; 13M L A.1. (2) (1872) I L B. 1 Calo, 188, 
(8) (1876) L. B. 21, A 268; I. L. E, 1 Cal 158. 
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waive it and then the ordinary law will prevailfor the future. 
(a W.R. 80). In Ray Kisken Sing v. Ramjoy Surma Mosumdar (1), 
the Privy Council held that family usages could, without any 
violation of law; pe put an end to.* It was observed: “Their 
Lordships cannot find any principle or "authority for holding that 
in point of law a manner of descent of an ordinary estate, de- 
pending solely on family usage, may not be discontinued, so as to 
let in the ordinary law of succession. Such family usages. are 
in their nature different from a territorial custom, which is the 
lex loci binding all persons within the local limits in which it 
prevails.” But the prevention of the enforcement of custom by 
violence or undue means should not be held to be a breach of 
such custom or usages (Shamacharan;Sarkar's woes Darpan, 


and Edn. P. 315). 
ys Rinne SINHA, 
(1) (1873) L L R. 1 Cale 188, - 
* *' Well-established discontinuance must be held to destroy them,” 
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REVIEWS. 


Collection of Hindu Law Texts by J. R. GHARPURE, M. R. 
JAYEKAR AND P. B. SHINGNE ; Vor. I, No. 1, Bounav, 1909. Annual 
subscription Rs. 10 for four quarterly numbers.—We cordially 
welcome this the-first instalment of a great undertaking. It has 
been a familiar subject of complaint that though a hundred years 
ago, some of the great Hindu Law books were translated into 
English, not much has been done in that direction since then, 
with the result that our Courts bave now and then gone wrong 
upon fundamental points. The object of the present publication 
is to collect all the texis on Hindu Law and to furnish adequate 
translations of them. The first number gives the text of a portion 
of Yajnavalkya with the Mitaksbara and two commentaries on 
the latter, known asthe Balambhatti and the Subodhini. Thetext 
of all these have been settled by reference to a number of manus- 
cripts and may betreated as quite reliable. No portion of the 

translation finds a placeinthe present Dumber, but from the names 
of the workers given as also from the circumstance that they 
are being assisted by some of the best Pundits in the country, 
we feel sure that we shall have accurate versions of the Sanskrit 
originals. We trust the work will be widely patronised so as to 
mike the venture successful from a financial point of view. 
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The Indian Limitation Aot, 1908 by T. V. Sanyrva Row 
MADRAS, 1909, Rs, 10.—The edition. of the lamitation Act of 
1877 published by Mr. Sanjiva Row as part of the Lawyer’s Com- 
panion Series has long begn a favourite with the profession, and * 
it was inevitable that he should adapt the commentary to the 
new Code. This has been done very expeditiously, and we have 
before us a volume of nearly 1,300 pages dealing with the subject. 
The notes are as usual exhaustive. Every single case in all con- 
ceivable reports has been laid under contribution ; it has been 
analysed, classified, and put into its proper place. In many places 
where the different High Courts have taken different views (^. »., 
Article 141), the cases have been so arranged as to show at a 


glance the development of the law in each Gourt. After a careful * 


examinatión of the book, we adhere to our previous opinion, that 
the book is indispensable to the practitioner," and whoever 
ignores it, does so at the risk of being | taken by surprise by his 
opponent. 


The New Code of Civil Procedure by P. B. Surjoug, B.A., 
LL.B., AND S. K. PHADKE. BOMBAY, Rs. 7.—This is one of the 
new editions of the Code of Civil Procedure called forth by the 
new Act. Its chief feature is that it sets out under each section 
the changes made in the old law by the new Code. Notes are 
also added of the more important decisions, and so far as they go, 
they are useful. The book is handy and is likely to have a wide 
circulation. i 


OASES AND COMMENTS. 


Fudgment—Mistake— Fraud—Erroneous advice of | 
Attorney. 


In this case, the plaintiffs sued for an injunction to restrain 
the defendant from executing a decree on the ground that the 
case had been erroneously, decided. It turned out that the 
grounds now alleged had not been mentioned at the original 
trial. The Court held that the suit did not lie, for although am 
action may be maintained to set aside a decree on the ground of 


fraud, no action lies to set aside a decree merely on the ground’ 
that it is erroneous in law, specially where the alleged error i& 


attributable to the negligence of attorney or counsel It was 
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held further that a judgment would not be set aside on the 
Eround of fraud inobtaining it, unless such fraud is extrinsic or 
collateral to the question examined and determined in the action. 


Life Insurance—Notice of premium—Custoni—Mathing 
notice, 


In this case the question arose, whether in the absence of a 
statute or a policy provision, requiring notice, it is necessary for 
an Insurance Cofbpany to give notice of the time when a pre- 
mium becomes due. « There is authority for the proposition that 
such notice is not compulsory. Thompson v. Kutcherbocker 104 
U.S. Sup. Ct. 252. But where, as in the principal case, the 
Company has been in the practice of notifying the insured of 
the time when the premium falls due and of the amount thereof, 
and the custom has been so uniformly and so reasonably long in 
continuance, as to induce the insured to believe that a clause for 
forfeiture for non-payment will not be insisted on till such notice 
has been given, it is proper to hold that the notice is essential. 
Under these circumstances, mere proof that the notice had been 
posted is not enough, if it does not asa matter of fact reach 
the addressee when alone it can be operative as a notice. The 
case in favour of the insured is much stronger where the amount 
of premium is uncertain ; for instance, where the insured is 
entitled to set off against the premium due the profits. which he 
shares ; notice of such profits must be accurately given, so that 
he may know what amount in cash he is required to pay. Pe- 
nix Insurance Co, v. Doster, 106 U. S. 30. 


Ejeciment— Remainder-man: 


In this case the question arose as to whether a remainder- 
man was entitled to maintain an action of ejectment until after 
the death of the life tenant. The question was answered in the 
negative, and rightly, on the ground that the remainder-man 
had no right to actual possession, till after the termination of 
the life-estate. l 

The case of a reversioner in this country is much weaker 
than that of a remainder-man, as he has no present interest in 
the property, and may in fact never acquire any interest therein, 
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Landlord and Jenani— Water 





Damages. . 


` In this case the defendants, who were dry goods merchants, : 
occupied one of the store rooms on the ground floor of a 
building which was equipped with water pipes leading, to water 
closets for the use of the tenants on the second and third 
floors, In the cold weather of 1905, one night the stop 
cock was left open, the water in the pipe freezed, the pipe 
burst and part of the water flowed into the store room of the 
defendants and damaged their dry goods. Jf was ruled that 
the landjord was liable, because it was his duty to keep 
the building and the pipes in a safe condition, and he was 
responsible for the negligence of his tenants who occupied the 
upper floors, and upon whom the defendants had no contri, 
See Farnham on Waters, Vol. III, Sec. 966. 


The question of the liability of a landlord to one tenant for 
the wrongs of other tenants is not free from difficulty, and the 
balance of authority seems to be in favour of the view that where 
the defaulting tenant has exclusive control of the fixtures, the 
landlord is not liable. In the principal case, the building appears 
to have been in charge of a janitor employed by the landlord, 
and in this view the decision may be justified. The position 
would be different if there was no negligence’; see Anderson v. 
Oppenheimer 5 Q. B. D. 602; Carstairs v. Taylor L. R. 6 
Exch. 217. 


Principal and ageni— Power of sale— Barter. 


In this case the question arose whether an agent who had | 
been authorized to sell the goods of his principal, had implied . 
power to barter or exchange. It was ruléd that in the absence 
of any trade usage to «he contrary, he had no such power. 
This is supported by Woodward v. Fewell 140 U.S. 247, and is 


consistent with the English authorities, Guerreir] v. Perle 3 Bar. 


& Ald. 616 and Bregs v. Evans (1894) 1 Q. B. 88. In this 
country it is well settled that a power to sell does not include “an 
authority to mortgage. 
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Negligence—Anitial—Owner, lability of. Damont 
e The driver of,a horse attached to a car leaves the horse 6 
l Patton. 


standing in the street unattended. The horse takes fright and 
in running away collides with a tram car and injures the motor 
man. The owner of the horse is liable to pay damages 
for the injury sustained unless he can establish that he was 
without the slightest fault and did all that was possible to avoid . 
the injury. As an example of a case where due precaution had 

been taken, reference may be made to Caughiin v. Campbell, 89 
Pacific. 53, where the brakes of the wagon had been set, a 
circumstance which | was held sufficient to justify the vesdict of 

the jury that there was no negligence. 





115 Louisiana, 


530. 





" Annutties, arrears of —Inlerest. 


í Stringer 
In this case the question arose whether interest was re- 2. 
coverable upon arrears of an annuity created by will for the Stevens 





support and maintenance of the wife of the testator. It was 
answered in thf affirmative, and interest was held recoverable 146 Michigan, 
from the time the several instalments became due. The rule. 181. 

in England however appears to be the other way, and interest — 

is not allowed except under extraordinary circumstances. 

See Booth v. Coulton 2 Giffard, 520; Torre v. Browne 5 H. L. 

C. 555 ; 20 also in Ireland Beamish v. Farmer, I. R. 1 Eq. 466. 

The casesin 2 Atk. 211, 3 Atk. 579, may perhaps support. 

the American rule. 


Public officer—Salary—Assigument. 

In this case the question arose as to the validity of the assign- 
ment of the salary of a public officer to be earned in the future. 
The answer was returned in the negative on the ground that 
. such assignments are opposed to public policy. This accords 
with the English rule. See Zi v. Paul, 8 CL & F. 295. The 


McGowan 
v. 
New Orleans. 





118 Louisiana, 


authorities in fact are too numerous to be mentioned here, but und 
they will be found collected in 4 Cyc. 19, and 12 Am. & Eng. 
Encyclopedia 1033. l 

l ; Sa Gordon 

Chegue— Payment — Present meni—Reasonable time. v. 
This case affirms the general rule that where the drawee and Levine. 

the payee are in the same place, a cheque to be presented within Sce 
a reasonable time should be presented at sometime before the 194. Mass. 
close of the banking hours on-the day after the day on which it 419. ` 
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is received by the payee. If it is presented afd paid afterwards 
the drawer suffers no harm. But if it is not presented within the 


time thus fixed and theré is a loss, it falls not ôn him but pn the” 


holder. This accords with the English rule, see Boddington v. 
Schlencker, 4 B & Ad. 752, Alexander v. Burchfieid'] M. & G. 1061. 


Attorney and chent—Solicttation of business. 


In this case an attorney went to the scene of a mining 
disaster and solicited persons having rights of action for injuries or 
death caused by such disaster, to entrust him.tvith the prosecu- 
tion of their actions. It was ruled that this was unprofessional 
conduct which barred his right to collect fees when the suits 
instituted by him were compromised by the parties without his 
consent. The point seems to be a novel one, and the decisfon 
was rested on the ground that the conduct of the attorney 
amounted to impropriety inconsistent with the character and 
incompatible with the faithful discharge of the duties of his 
profession—so as to disentitle him to any assistance from the 
Court in the matter of recovery of his fees. 


Bailbond—Forfeiture. 


In this case the question arose as to the -precise nature of 


the rights of Government when a bailbond is forfeited by reason ' 


of the failure of the surety to produce the offender when called 
upon to doso. It was ruled that the effect was to make the 
surety absolutely liable to the Government to pay the sum 
named in the bond, in other words, the action by the Govern- 
ment to enforce its claim is an action on a contract with 
liquidated damages. Precisely to the same effect is the recent 
decision of this Court in Aimperor v. Saltgram, 9 C. L. J. 296. 


Evidence—Admissibility—Shoe-prints. 

In a prosecution for burglary, evidence was adduced that 
there were tracks near the scene of the crime which were of the 
same length and width as shoes taken from defendant’s house, 
and which the defendant admitted were his. The question arose 
whether such evidence was admissible. 
affirmative. 


It was answered in the 
The same view had been taken in State v. wer, 


-— 


Vor. X.] CASES AND COMMENTS. 


34 Montana 12. "In other eases where the foot prints were 
evidently ef bare feet, evidence has been beld admissible to 
‘show that the feet of the accused pétfectly fitted the tracks. 
See State v. Graham, JAN. Car. 646. 


Carriers of passengers—Neghgence of employee. 


The plaintiff, a passenger in a train, while alighting was in- 
jured by falling to the ground. The guard reached out his hand 
to help her, takihg her arm by the elbow, but before she had 
stepped down on the platform withdrew the support of 'his hand 
with the result that she fell between the platform and the car. In 
a suit by the plaintiff against the railway company for damages, 
it "was ruled that a carrier.of passenger is under no obligation to 
supply a servant to help passengers to get down from the cars, 
but where aservant of the Company does offer such help, he is 
bound to be careful and if by his negligence, the passenger is 
injured, the Company is liable. In another case Minots Rathcay 
v. Cheek, 53 N. E. 641, a train stopped at a station, so that some 
of the carriages were beyond the platform ; a passenger in trying 
to get into one of these carriages with the assistance of a servant 
of the Company was injured by the negligence of that officer. 
The Railway Company was held liable, 


-4 


Carrier of passenger—Gratuttous passenger. 


It is well settled that a carrier of passengers such as a Rail- 
way ‘Company are liable for injury caused to passengers by their 
servants. In this case the question arose whether a gratuitous 
passenger is entitled to the benefit of this rule. The plaintiff 
xas a member of a philanthropic society, and the Company had 
undertaken to carry the members of the Council of the Society 
without charge. It was held that a pdksenger who is carried 
gratuitously by a common carrier is asmuch a passenger as if 
he were pdying full fare. It may be observed that in such a 
case the carrier may protect himself by a contract that he 
would not be liable for the negligent act of his servants. See 
6 Cyc. 544 and 579. 
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Carrier: of passenger— Postal clerk. 


In this case a postal clerk while sorting in a mdil van wag 
injured by the negligent act of the servants of the Railway 
Company. The question arose whether the clerk was a passen- 
ger within the meaning of the rule which entitles a passenger 
to recover damages against the Company resultirfg from the 
negligent act of the servants of the Company. The question 
was answered in the affirmative, and there can be no doubt that 
although a postal clerk as Such may be entitled to travel without 
payment of fare, yet he is entitled to the same protection as any 


ordinary passenger. p 2 à 


Carrier of passenger—Visttors— Duty of carrier, 


The plaintiff, a missionary, went on board a steamship to see 
off an orphan child who was his ward. As soon as the whistle 
was sounded to give warning of the impending departure of the 
vessel, he attempted to alight, but could not do so*:s the gang- 


plank had been removed. He asked the captain to be put | 


ashore, but his request was not heeded and the steamer went 
away with bim on board. He then sued the owners of the 
steamship for damages for unlawful detention. It was ruled that 
he was entitled to succeed. The principle appears to be that 
one who goes upon a train or steamer to see or render assistance 
to a passenger in conformity to a practice acquiesced in by the 
carrier, the latter is bound to give him reasonable facility for 
leaving the train or steamer. The American reports are full of 
instances of the application of this doctrine. 


Tramcar—Platform—Contributory negligence. 


The plaintiff got upon an electric car of the defendant and 
without objection on the part of the conductor rode on the plat- 
form, though there was*room inside the car and a notice was 
posted warning passengers that it was dangerous to ride upon 
the platform. The plaintiff was thrown off by a sudden jolting 
of the car. It was ruled that he was entitled to damages on the 
ground that riding upon the platform was not fer se contributory 
negligence. 
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Chnfesstions— Corroboration, 


e The difficulty. about the probativg value of confessions in 
criminal cases has frequently arisen in American Courts. It has 
been ruled in an almost unbroken series of decisions that a con- 
viction canco: be rested solely upon extra-judicial confession, 
but that "it can be used only for purposes of corroboration, 
where the corpus delicti is otherwise proved. In England how- 
ever the rule is laid down otherwise. See 2 Hawkins, Pleas of 
the Crown, Ch, 46, Sec, 37, and a confession has been treated as 
sufficient to warrant a conviction, 


. Money paid by mistake—Interest. 


In this case a contract for the sale of land was rescinded 
because there had been a mutual mistake as to the land sold. 
The question arose whether the purchaser was entitled to interest 
upon the purchase-money which was refunded to him. It was 
ruled that where money had been paid and received by common 
or mutual mistake of fact, and no fraud or misconduct could be 
imputed to the party receiving the same, interest would not be 
allowed except from the time when the mistake was discovered, 
and the money was demanded back. Hence if no demand has 
been made prior to the suit, interest would be allowed from the 
date of plaint. 


Co-ienani — Payment of morigage 


One of two tenants in common is compelled to pay off 
the whole encumbrance. What are his rights against his 
to-sharers ? In the case mentioned it was ruled that so far as 
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his own share is concerned, the mortgage disappears, but so far 104 Maryland 


as the share of his co-tenants is concefned, he is subrogated 
to the rights of the mortgagee to enforce the security. The 
mortgage though paid up will be treated in equity as subsisting 
for the protection of the tenant in common who has paid 
it off. 
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Full Bench Referente. 


Civil Procedure Code (Act XIV of 1882) Secs. 2440 
and 278—Shebait—Debutter property—Chaim. 


In this case, in execution of a decree for money against three 
persons, the decree-holder attached certain immovable properties 
in the possession of his judgment-debtors. They objected that 
they were in possession as Shebaits of an Idol to whom the 
properties had been absolutely dedicated. The Execution Court 
treated the objection as a claim under Sec. 278 and declined to 
entertain it as designedly preferred too late. On appeal this 
view was affirmed. On second appeal io this Court, it was 
contended that the case fell under Sec. 244, and in support of 
this view reliance was placed on I. L. R. 17 Calc. 711,8 C. W. N. 
353 and I2 C. W. N. 310. In support of the opposite view, ` 
reliance was placed on I. L. R. 15 Calc. 437, 6 C. W. N. 6, 
6 C. W. N 663, 12 C. W. N 308 and I. L. R. 23 Mad. 185. ° 

As the authorities referred to are conflicting, the following 
question was referred to a Full Bench by "Mookerjoe & 
Vincent JJ. 

If A in execution of a decree for money against B personally, 
attaches and proceeds to sell property of which B alleges that 
he is in possession, not in his own right but as shebait of a deity 
to whom the properties have been dedicated, does the question 
raised fall within the scope of section 244 or 278 of the 
Code of 1882? 
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JUDICIAL COMMITTEE RULES, 1908. 


GENERAL RULES AND ORDERS 
APPLICABLE TO APPEALS. 


TO THE 
JUDICIAL COMMITTEE 
. OF 


HIS MAJESTY'S PRIVY COUNCIL. 


(Approved by Imperial Order in Cownetl 
21st December, 1908.) 


ARRANGEMENT OF RULES. 


BULE, 


11 


13, 


. Interpretation, 


LEAVE TO APPEAL. 


. Leave to appenl generally. 


SPEOIAL LEAVE TO APPEAL. 


. Form of petition for special leave to appeal. 


Three copies of petition to be lodged together with Affidavit in support, 
Time for lodging petition. 

Security for costa an1 transinissfon of Record, 

Guneral provisions, 


. Petitions for special leave to appeal ix forma pauperis, 


Exemption of pauper Appellant from lodging security and peying 
offloe fees. 


. Exemption of unsuccessful petitioner for leave to appeal ix forma pauperis 


from payment of office fees e 


RECORD. 


Record to be transmitted without delay. 
Printing of Reoord, 


18. Number of copies to be transmitted, where Record printed abroad, 
lé. One certifled oopy to be transmitted, where Record to be printed in 


Ragland. 


15. Record printed partly abroad, partly in England. 
16. Reasons for judgments to be transmitted. 
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RULE, M * 
17. Exclusion of unneoessury documents from Record, 
18. Documents objected to be indicated. 

19. Registration and numbering of Records ° 
20, Inspection of Record by parties, 

21. Times within which a copy of a written Record shall be bespoken. 

23, Notice of Appearance by Appellant. . 

28, Preparation of copy of Record for printer. 

24 Lodging copy of Reoord for printing. 

25. Special case. ii 

20 Examination of proof of Record and striking off coples 

27. Number of copies of Record for parties. 


28, How costs of printing Record are to be borne. " jeu 


PETITION OF APPEAL. " 
29. Times within which Petition shall be lodged. 
80. Form of Petition, 
BSL. Service of Petition. s 
WITHDRAWAL OF APPEAL. 
82. Withdrawal of Appeal before Petition of Appeal has been lodged. ° 
88. Withdrawal of Appeal after petition of Appeal has been lodged. 


'NON-PROSEOUTION OF APPEAL. ^ 
84. Dismissal of Appeal where Appellant takes no step in prosecution thereof, 
85. Dismissal of Appeal for non-prosecution after Appellant's Appearance and 
before lodgment of petition of appeal. 
86. Dismissal of Appeal for non-prosecution after lodgmont of Petition of 
Appeal 
87. Restoring an Appeal dismissed for non-prosecution, — 


APPEARANOE BY RESPONDENT. 

88. Time within which Respondent may appear. 

89, Notice of Appearance by Haspondent, 
40. Form of Appearance where all the Respondents do not appear. 
41, Seperate Appearances. 
42, Non-appearing Respondent not entitled to recalre notioes or lodge Oase. 
48. Prooedure on non-appoaranoe of Respondent. 

41. Respondent defending appeal ie forma pewrperis..- 

) PETITIONS GENERALLY. 
45. Mode of Addressing Petitions. 
46, Orders on Petitions whioh noed not to be drawn up. t 
47. Form of Petition. e. 

48. Oareat, 
. 49. Servioe of Petition. 

50. Verifying Petition by Affidavit. 

bl, Petition for Order of Renvor or Substitution, 

52, Petition containing scandalous matter to be refused. 

58, Setting down petition. 

54 Times within which set down Petitions shall be heard. 

55. Nonce to parties of day flxed for hearing Petition, 


i * 
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BULE. e . 
66. Procedure where Petition in consented to or is formal, 
47. Withdrawal of Petition. 
58, Procedure where hearing of Petition unduly delayed. 
59. Only one Counsel heard on a side in Petitions 
OASE. 
60, Lodging gf Case. 
61. Printing of Case, 
62. Number of printa to be lodged, 
68, Form of Oase. 
64 Separate Cases by two or more Respondent’ 
65. Notice of lodgment of case. 
65. Oase Notice, ^, 
07. Betting down Appeal and exchanging Cases, e 
BINDING RECORDS &c. 
68, Mode of binding Records, &o., for use of Judicis] Committee, 
69. “Time within which bound copies shall be lodged, 
"HEARING. 

70. Notice to parties of date of commencement of Sittings ; entering Appeals 

for hearing. 
71. Notioe to Parties of day fixed for hearing Appeal, 
72 Only two Counsel heard on a side in Appeals, 
78. Nautical Assessors. 

JUDGMENT. 
74. Notioe to parties of day fixed for delivery of judgment, 
OOBTS. 

76. Taxation of costs. 
76. What oosts taxed in England, 
TT. Order to tax. 
78. Power of Taxing Officer where taxation delsyed through the fault of the 

Party whose costa are to be taxed. 
79. Appeal from decision of Taxing Officer. 
80. Amount of taxed costs to be inserted in His Majesty's Order in Gouno, 
81, Taxation on the pauper scale. 
82. Security to be dealt with as His Majesty's Order in Council determining 

Appeal directs, } 

MISOELLANEOUR. 
“88. Power of Judicial Committee to excuse from oomplianoe with Rules, 

84, Amendment of documenta. 
85. Affidavita may be sworn before the Registrar, of the Privy Counoll, 
88 Ohange of Agent. 
87, Scope of application of Rules, - 
88. Mode of mtatlon and date of operation, 
89 Jchednle A. Rules as to printing. 


90. Schedule B. Countries and Places referred to in Rules 21, 29 and 84 


Bohedule ©. I.—Fees allowed to Agents. 
II, —Oounoil Office Fees, 
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Form of Petition 
for special lave to 


appeal? 


$ 
THA OALOUTTA LAW JOURNAL. [Vou X 
a » ^7 


JUDICIAL COMMITTEE RULES,'1908 


1. (1) In these — unless the context, otherwise 
requires :— e b 
“ Appeal" means an KA to His Majesty in Courtil ; 

* Judgment " includes decree, order, sentence, or decision 
of any Court, Judge, or Judicial Officer ; 

* Record" means the aggregate of papers relating to an 
Appeal (including the pleadings, proceedings, evidence and 
judgments) proper to be laid before His Majesty in Council on 
the hearing of the Appeal ; 

“ Registrar" means the Registrar or other proper officer 
having the custody of the Records in the*Court appealed from ;* 

a Abroad " means the country or place where the Court 
appealed from is situate ; 

" Agent" means a person qualified by virtue of Her Inte 
Majesty's Order in Council of the 6th March, 1896, to conduct 
proceedings, before His Majesty in Council on behalf of another ; 

“ Party " and all word descriptive of parties to proceedings 
before His Majesty in Council (such as " Petition@r,’’ “ Appel- 
lant," * Respondent ") mean, in respect of all acts proper to be 
done by an Agent, the Agent of the party in question where 
such party is represented by an Agent ; 

* Month " means calender month ; 

Words inthe singular shall include the plural, and words 
in the plural shall include the singular. 

(3. Where by these Rules any step is required to be taken 
in England in connection with proceedings bofore His Majesty 
in Council, whether in the way of lodging a Petition or other 
document, entering an Appearance, lodging security, or other- 
wise, such step shall be taken in the Registry of the Privy 
Council, Downing Street, London. 


LEAVE TO APPEAL.' 


2. All Appeals shall be brought either in pursuance of leave, 
obtained from the Court appealed from, or in the absence of 
such leave, in pursuancesof special leave to appeal granted by 
His Majesty in Council upon a Petition in that behalf presented 
by the intending Appellant. . 


SPECIAL LEAVE TO APPEAL. | 
3. A Petition for special leave to appeal to His Majesty in 


Councilshall state succinctly and fairly all such facts as it may 
be necessary to state in order to enable the Judicial Committee 
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to TE His Majesty whether such leave ought to be granted. 
The Petition shall not travel into extraneous matter, and shall 
«leal with the merits of the case only so far as is necessary for the 
purpose of explaining aud supporting the particular grounds 
upon which special leave to appeal is sought. 

4. The Petitioner shall lodge at least three copies of his 
Petition for specialleave to appeal together with the Affidavit 
in support thereof prescribed by Rule So hereinafter contained. 

5. A Petition for special leave to appeal may be lodged at 
any time after the date of the Judgment sought to be appealed 
from, but the Petitioner shall, in every case. lodge his petition 
with the least possible delay. 

6. Where the Judicial Committee agree to advise His 
Majesty to grant special leave to appeal, they shall, in their 
Report, specify the amount of the security for costs (if any) to 
be lodged by the Petitionér, and the, period (if any) within' which 
such security is to be lodged and shall, unless the circumstances 
of a particula» case render such a course unnecessary, provide for 
the transmision of the Record by the Registrar of the Court 
appealed from to the Registrar of the Privy Council and for such 
further matters as the justice of the case may require. 

7. Save as by the four last proceeding Rules otherwise pro- 
vided, the provisions of Rules 47 to 50 and 52 to 59 (all inclusive) 
here-in-after contained shall apply mutatis mutandis to Petitions 
for special leave to appeal. 

8. Rules 3-7 (both inclusive) shall apply mutatis mutandis 
to Petitions for leave to appeal in forma pauperis, but in addition 
tothe Affidavit referred toin Rule 4 every such Petition shall 
be accompanied by an Affidavit from the Petitioner stating that 
he is not worth 425 in the world excepting his wearing apparel 
' and his interest in the subject matter of the intended Appeal, 
and that he is unable to provide sureties, and also by a certificate 
of Counsel that Petitioner has reasonable ground of appeal. 

9. Where a Petitioner obtains leave to appeal i forma 
pauperis, he shall not be required to lodge security for the costs 
of the Respondent or to pay any council office fees. . 

10. A Petitioner whose Petition for leave to appeal rs forma 
pauperis, is dismissed may notwithstanding such dismissal, be 
excused from paying the Council Office fees usually chargeable to 
a Petitioner in respect of a Petition for leave to appeal, if His 
Majesty in Council, on the advice of the Judicial Committee, 
shall think fit so to order. 
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Petition, 


Security for costs 
and transmission of 
Record, 


General provisions, 


Petition for special 
leve to appeal ix 
forma pauperis. 


Exemption of un- 
successful Petitioner 
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in ferma pauperis 
from payment of 
Office fees 


Record to be trans- 
mitted without delay 


Printing of Reoord. 


Number of copies 
to be transmitted, 
where Record print- 
ed abroad. 


One oertified copy 
to be tranamitted, 
where Heoord to be 
printed in England, 


pay íi ‘occa parti 


Reasons for judg- 
ments to be trans- 
mitted, 


Bxolusion of un- 
necessary documents 
from Record. 
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RECORD. e 


11. As soon as an Appeal has been admitted, Whether by, 
an Order of the Court appealed from or by an order of His*Majesty 
in Council granting special leave to appeal, the Appellant 
shall without delay take all necessary steps to have the 
Record transmitted to the Registrar of the Privy Council. 


I2. The Record shall be printed in accordance with Rules T 
to IV of Schedule A hereto. It may be so printed either abroad 
or in England. . 


13. Where the Record is printed abroad, the Registrar 
shall, at the expense ofthe Appellant, transwfit to the Registrar 
of the Pfivy Council 40 copies of such Record, one of which 
copies he shallcertify to be correct by signing his name on, or 
initialling, every eighth page thereof and by affixing thereto the 
seal, if any, of the Court appealed from, 

14. Where the Record isto be printed in England, the 
Registrar shall, at the expense of the Appellant, transmit to the 
Registrar of the Privy Council one certified capy of such 
Record, together with an index of all the papers and exhibits in 
the case. No other certified copies of the Record shall be 
transmitted to the Agents in England by or on behalf of the 
parties to the Appeal. 

15. Where a part of the Record is printed abroad and 
part is to be printed in England, Rules 13 and 14 shall, as far as 
practicable, apply to.such parts as are printed abroad and such 
as are to be printed in England respectively. 

I6. The reasons given by the judge, or any of the judges, 
for or against any judgment pronounced in the course of the 
proceedings out of which the Appeal arises, shall by such judge 
or judges be communicated in writingito the Registrar and shall . 
by him be transmitted to the Registrar of the Privy Council at 
the same time when the Record is transmitted. 

17. The Registrar, as wellas the parties and their Agents, . 
shall endeavour to exclude from the record all. documents (more 
particularly such as are merely formal) that are not relevant to 
the subject matter of the Appeal, and, generally, to reduce the 
bulk of the record as far as practicable, taking special care to 
avoid the duplication of documents and the unnecessary repeti- 
tion of headings and other merely formal parts of documents ; 
but the documents omitted to be printed or copied shall be 
enumerated in a list to be placed after the index or at the end 
of the record. 
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18. Where iif the cours of the preparation of a record one 
arty objects to the inclusion of a document on the ground that 
It is unnecessary oreirrelevant, and the ether party nevertheless 
insist dpon its being included, the record, as finally printed 
(whether abroad or in England), shall, with a view to the sub- 
sequent adjustment of the costs of and incidental to such docu- 
ment, indicate, in the index of papers, or othewise, the fact 
that, and the party by whom, the inclusion of the document 
was objected to. 

I9. As soon as the record is received i in the Registry of the 
Privy Council, it shall be registered in the said Registry, with the 
date of arrival, the nafhes of the parties, the date of the judg- 
ment appealed from, and the description whether “ printed " or 
“written.” A Record or any part of a Record, not printed in 
acfordance with Rules Ito IV of Schedule A hereto, shall be 
treated as written. Appeals shall be numbered consecutively 
in each year in the order in which the records are received in the 
said Registry. 

20. Th® parties shall be entitled to inspect the record and 
to extract all necessary particulars therefrom for the purpose of 
entering an Appearance. 

21. Where the record arrives in England either wholly 
written or partly written and partly printed, the Appellant shall, 
within a period of four months from the date of such arrival in 
the case of Appeals from Courts situate in any of the countries 
or places named in Schedule B. hereto, and, within a period of 
two months from the same date in the case of Appeals from any 
other Courts, enter an Appearance and be-speak a type-written 
copy of the record, or of such parts thereof as it may be neces- 
sary to have copied, and shall engage to pay the cost of prepar- 
ing such copy at the following rates per folio typed (exclusive of 
tabular matter)—14¢. per folio of English matter, 24. per folio of 


Indian matter, and 3d, per folio of foreign matter. 


22. The Appellant shall forthwith, after entering his appear- 
ance, give notice thereof to the Respondent, if the latter has 
entered an Appearance. 

23. . As soon as the Appellant has obtained the — 
copy of the record be-spoken by him, he shall proceed, with due 
dMigence, to arrange the documents in suitable order, to check 
the inder, to insert the marginal notes and check the same with 
the index, and, generally, to do whatever may be required for 
the purpose of preparing the copy for the printer, and shall, if 


064 


Documents objeot- 
ed to be indicated, 


Registration and 
numbering of Re 
cords, 


ee of Re- 
y parties. 


Times within which - 


a copy of written 
Record shall be 


bespoken. 


Notioe of Appear- 
anos by NA [pi 


Preparatlon of 
copy of Record for 
Printer, 


66A THE OALOUTTA LAW JOURMAL. [Von X. . 


the Respondent has entered an appearance, Submit the copy, 
as prepared for the Printer, to the Respondent for his approval., 
In the event of the pares being unable td agree as to any 
matter arising under this Rule, such matter shall be referred to 
the Registrar of the Privy Council, whose decision thereon shall 
be final. . 
Lodging copy of 24. As soon as the type-written copy of the Record is 
Reourd for prinung. ; ; ; 
. ready for the Printer, the Appellant shall lodge it, with a request 
to the Registrar of the Privy Council to cause it to be printed 
by His Majesty's Printer or by any other printer on 
the same terms, and shall engage to pay atthe price specified | 
in Rule Y of Schedule A hereto the cost of printing 50 copies 
thereof, or such other number as in the opinion of the said 
Registrar the circumstances of the case require. 
as. Whenever it shall be found that the decision of a matter 
on appeal is likely to turn exclusively on a question of law, the 
parties, with the sanction ofthe Registrar of the Privy Council, 
may submit such question of law to the Judicial Committee in the 
form of a Special Case, and print such parts only of the Record as 
may be necessary for the discussion of the same. Provided that 
nothing herein contained shall in any way prevent the Judicial 
Committee from ordering the full discussion of the whole case, 
if they shall so think fit, and that, in order to promote such 
arrangements and simplification of the matter in dispute, the 
said Registrar may call the parties before him and having heard 
them, and examined the Record, may report to the Judicial 
Committee as to the nature of the proceedings. 
26. The Registrar of the Privy Council shall, as soon as the 
: UN Es proof of prints of the Record are ready, give notice to all parties 
striking off cop:es, who have entered an Appearance requesting them to attend at the 
Registry of the Privy Council at a time to be named in such 
notice in order to examine the said proof prints and compare the 
same with the certified Record and shall, for that purpose, furnish 
each of the said parties with one proof print. After the examination 
has been completed, the Appellant shall, without delay, lodge his 
proof print, duly corrected and (so far as necessary) approved by 
the Respondent, and the Registrar of the Privy Council shall 
thereupon cause the copies of the Record to be struck off from 
such proof print. 
: 27. Each party who has entered an Appearance shall be 
Nro aha pain entitled to receive, for his own use, six copies of the record, 


Spermi Case. 
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28. Subjecteto any special direction from the Judicial , Howoostaof print. 
C : ae a Record are to be 
ommittee to the contrary, the costs of and incidental to the borne 
"printing of the Record shall form part af the costs of the Appeal, 
but thé costs of and incidental to the printing of any document 
objected to by one party, in accordance with Rule 18, shall, if 
such document is found on the taxation of costs to be unneces- 


sary or irrelevant, be disallowed to, or borne by, the party 


insisting on including the same in the Record. : 
PETITION OF 4PPEAL. 
29. The Appellant shall lodge his Petition of Appeal— Times within whioh 


e (2) Where thé*Record arrives in England printed, within a faded. 
period of four months from the date of such arrival it the case 
of Appeals from Courts situate in any of the countries or places 
named in Schedule B, hereto, and within a period of two months 
from the same date in theecase of Appeals from any other Courts ; 

(b) Where the Record arrives in England written, within a 
period of one month from the date of the completion of the 
printing theyof: Provided that nothing in this Rule contained 
shall preclude an Appellant from lodging his petition of Appeal 
prior to the arrival of the Record, if there are special reasons 
why it should be desirable for him to do so. 

30. The Petition of Appeal shall be lodged in the form 
prescribed by Rule 47 hereinafter contained. It shall recite 
succinctly and, as far as possible, in chronological order, the 
principal steps in the proceedings leading up to the Appeal 
from the commencement thereof down to the admission of the 
Appeal, but shall not contain argumentative matter or travel, 
into the merits of the case. 

31. The Appellant shall, after lodging his Petition of 
Appeal, serve a copy thereof without delay on the Respondent, Service of Petition. 
as soon asthe latter has entered an Appearance, and shall 
endorse such copy with the date of the lodgment. 


WITHDRAWAL OF APPEAL. 


32. Where au Appellant, who bas got lodged his petition 
of Appeal, desires to withdraw his Appeal, he shall Meer pele ce a 
give notice in writing to that effect to the Registrar of the of Appeal has been 
Privy Council, and the said . Registrar shall, with all 
convenient speed after the receipt of such notice, by letter 
notify the Registrar of the Court appealed from that the " 


appeal has been withdrawn, and the said appeal shall thereupon 


Form of Petition, 
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stand dismissed as from the date;of the saed- letter Without . 
* further order. 
salate rena 33. Where an Appgllant, siio has lodged his Petition of* 
ed has been Appeal, desires to withdraw his Appeal, he shall présent a 
Petition to that effect to His Majesty in Council. On the 
hearing of any such Petition a Respondent who has entered an 
Appearance in the appeal shall, subject to any agreement between 
him and the Appellant to the contrary, be entitled to apply 
to the Judicial Committee for his costs, but where the 
Respondent has not entered an Appearance or having 
entered an Appearance, consents in writing , to the prayer of 
the Petitjon, the Petition may, if the Judkial Committee think 
fit, be disposed of in the same way mutatis mutandis as a consent 
Petition under the provision of Rule 56 hereinafter contained. 
NON-PROSECUTION OF APPEAL. . 
a nan pran 34. Where an Appellant takes no step in prosecutioniof his 
t takes no step in Appeal within a period of four months from the date of*the 
prosecution thereof. arrival of the Record in England in the case of an Appeal from 
a Court situate in any of the countries or placé named in 
Schedule B hereto, or within a period of two months from the 
same date in the case of an Appeal from any other Court, the 
Registrar of the Privy Council shall, with all convenient speed, 
by letter notify the Registrar of the Court appealed from, that 
eU. D. 7 the Appeal has not been prosecuted, and Appeal shall thereupon 
stand dismissed for non-prosecution as from the date of the said 
letter without further order. 


Dismime] of Ap- , 35. Where an Appellant who has entered an Appearance— 
peal for non-prosecnu- , : Ves ; 
tion after Appellant's (a) fails to bespeak a copy of a written Record, or of part: 


lag nala of a written Record in accordance with, and within the periods 
Petition of Appeal, prescribed by Rule 21 ; or 
s (3) having bespoken- such copy within the periods pres- 
cribed by Rule a1, fails thereafter to proceed with due diligence 
to take all such further steps as may be necessary for the 
purpose of completing the printing of the said Record ; or 
(c) fails to lodge his Petition’of Appeal within the periods 
257. +7 c o respectively prescribed by Rule 29; 
ME: l The Registrar of the Privy Council shall call upon the Appel- 
l - lant to explain his default, and, if no explanation is offered, orif the 
explanation offered is, in the opinion of the said Registrar, insuff- 
cient, the said Registrar shall, with all convenient speed, by 
e letter .notify the Registrar of.the Court appealed from, that the 
Appeal has not been effectually prosecuted, and the Appeal shall 
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thereupon stand dismissed for non-prosecution as from the date of 


Che said letter without further Order, and a copy of the said 
letter shall be sent by the Registrar ðf the Privy Council to all - 


the parties who have entered an Appearance in the Appeal. 

36. Where an appellant, who has lodged his Petition of 
Appeal, fails thereafter to prosecute his Appeal with due 
diligence, the Registrar of the Privy Council shall call upon 


if the explanation offered is, in the opinion of the said Regis- 
trar, insufücient,the said Registrar shall issue a Summons to 


the Appellant calting upon him to show cause before the Judicial 


Committee at a time to be named in the said Summons why the 
Appeal should not be dismissed for non-prosecution. Provided 
that no such summons shall be issued by the said Registrar 
before the expiration of one year from the date of the arrival of 
the Record in England. If the Respondent has entered an Appear- 
ance in the Appeal, the Registrar of the Privy Council shall 
send bim a copy of the said Summons, and the Respondent 
shall be entitled to be heard before the Judicial Committee in 
the matter of the said Summons at the time named and to ask 
for his costs and such other relief as he may be advised. The 
Judicial Committee may, after considering the matter of the 
said Summons, recommend to His Majesty the dismissal of the 
Appeal for non-prosecution, or give such other directions there- 
in as the justice of the case may require. 

37. An Appellant whose Appeal has been dismissed for 
non-prosecution may present a Petition to His Majesty in 


Council praying that his Appeal may be restored. 
APPEARANCE BY RESPONDENT, 


38. The Respondent may enter an Appearance at any 
time between the arrival of the Record and the hearing of 


“ the Appeal, but if he unduly delays entering an Appearance he 


shall bear, or be disallowed, the costs occasioned by such delay, 


unless the Judicial Committee otherwise direct. 
39. The Respondent shall forthwith after entering an 


Appearahpe give notice thereof to the Appellant, if the latter 


has entered an Appearance. ' 
40. Where there are two or more Respondents and only 


one or some, of them enter an Appearance, the Appearance 
Form shall set out the names of the appearing Respondents. 
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41. Two or more Respondemts may, af their own risk as 
to costs, enter separate Appearances in the same Appeal, 

43. A Respondent Who has not entered dn Appearance shall 
not be entitled to receive any notices relating to the "Appeal 
fron tbe Registrar of the Privy Council, nor be allowed to 
lodge a Case in the Appeal. ° 

43. Where a Respondent fails to enter an Appearance in 
an Appeal, the following Rules shall, subject to any special orders 
of the Judicial Committee £o the contrary, apply :— 

fa) If the non-appearing Respondent was a Respondent 
at the time when the Appeal was admittede whether by the 
Order of the Court appealed from or by an-Order of His 
Majesty in Council giving the Appellant special leave to appeal, 
and it appears from the terms of the said Order, or Order in 
Council, or otherwise from the Record, or from a Certificate "of 
the Registrar of the Court appealed from, that the said non- 
appearing Respondent has received notice, or was otherwise 
aware, of the Order of the Court appealed from admitting the 
Appeal, or of the Orders of His Majesty in Council giving the 
Appellant special leave to appeal, and has also received notice, 
or was otherwise aware, of the despatch of the Record to England, 
the Appeal may be set down ex parte as against the said non- 
appearing Respondent at any time after the expiration of three 
months from the date of the lodging of the Petition of Appeal ; 

(5) If the non-appearing Respondent was made a Respon- 
dent by an Order of His Majesty in Council subsequently to the 
admission of the Appeal, and it appears from the Record, or 
from a Supplementary Record, or from a Certificate of the Regis- 
trar of the Court appealed from, thatthe said non-appearing 
Respondent has received notice, or was otherwise aware, of any 
intended application to bring him on the Record as Respondent, 
the Appeal may be set down ex parts as against the said non- 


appearing Respondent at any time after the expiration of three. 


months from the date on which he shall have been served with 
a copy of His Majesty's Qrder in Council bringing him on the 
Record as a Respondent. 

Provided that where itis shown to the satisfaction of the 


' Judicial Committee, by Affidavit or otherwise, eithdr that an 


Appellant has made every reasonable endeavour to serve a non- 
appearing Respondent with the notices mentioned in clauses 
(aJ and (5/ respectively and has failed to effect such service, 
or that it is nót the intention of the non-appearing Respondent 
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to enter an Appearance to*the Appeal, the Appeal may, 
without further order in that behalf and at the risk of the 
Appellant, be procbeded with ex pParíe*as against the said non- 
appearing Respondent. 

44. A Respondent who desires to defend an appeal i forma luda. de 
pauperis may present a Petition to that effect to His Majesty in fending Appeal in 
Council, which Petition shall be accompanied by an Affidavit dii ihi 
from the petitioner stating that he is not worth 425 in the world : 
excepting his wearing apparel and bis interest. in the subject 
matter of the Appeal. 

PETITIONS GENERALLY. 

45. All Petition’ for orders or directions as to m&tters of M uem 
practice or procedure arising after the lodging of the petition 
of Appeal and not involving any change in the parties to an 
Appeal shall be addressed t$ the Judicial Committee. All other 
Petigons shall be addressed to His Majesty in Council, but a 
Petition which is properly addressed to His Majesty in Council 
may include as incidental to the relief thereby sought, a prayer 
for orders or directious as to matters of practice or procedure. 

46. Where an Order made by the Judicial Committee does 

: : , . Orders on Petitions 
not embody any special terms or include any special directions, which need not be 
it shall not be necessary to draw up such Order, unless the drawn up. 
Committee otherwise direct, but a Note thereof shall be made 
by the Registrar of the Privy Council. 

47. All petitions shall consist of paragraphs numbered con- — yo. of Petition. 
secutively and shall be written, typewritten, or lithographed, on 
brief paper with quarter margin and endorsed with the name 
of the Court appealed from, the short title and Privy Council 
number of the appeal to which the Petition relates or the short 
title of the Petition (as the case may be), and the name and 
address of the London Agent (if any) of the Petitioner, but 
need not to be signed. Petitions for special leave to appeal may 
be printed and shall, in that case be printed in the form known as 
demy quarto or other convenient form. 

48. Where a Petition is expected të be lodged, or has been Osa 
lodged, which does not relate to any pending Appeal of which the, 
Record has peen registered in the Registry of the Privy Council, | 
any person claiming a right to appear before the Judicial Com- 
mittee on the hearing of such petition may lodge a Caveat in the 
matter thereof, and shall thereupon be entitled to receive from ü 
the Registrar of the Privy Council notice of the lodging of the 
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Petition, if at the time of the lodging of the Caveat such petition 
has not yet been lodged, and if and when the Petition has been 
lodged, to require the*Petitioner to serve’ him with a copy of 
the Petition, aud to furnish him, at his own expense, with copies 
of any papers lodged by the Petitioner in support of his Petition. 
The Caveator shall forthwith after lodging his Caveat give notice 
thereof to the Petitioner, if the Petition has been lodged. 

49. Where a Petition is lodged in the matter of any pending 
Appeal of which the Reoord has been registered in the Registry 
of the Privy Council, the Petitioner shall serve any party who 
has entered an appearance in the Appeal wih a copy of such 
Petition, and the party so served shall thereupon be entitled to 
require the Petitioner to furnish him, at his own expense, 
with copies of any papers lodged by the Petitioner in support 
of his Petition. ° 

50. A petition not relating to any Appeal of which the 
Record has been registered in the Registry of the Privy Council, 
and any other petition containing allegations of fact which 
cannot be verified by reference to the Registered Record or any 
certificate or duly authenticated statement of the Court appealed 
from, shall be supported by Affidavit. Where the Petitioner 
prosecutes bis Petition in person, the said Affidavit shall be 
sworn by the Petitioner himself and shall state that to the best 
of the deponent’s knowledge, information, and belief, the allega- 
tions contained in the Petition are true. Where the Petitioner is 
represented by an Agent, the said Affidavit shall be sworn by such 
Agent and shall, besides stating that, to the best of the deponent’s 
knowledge, information, and belief, the allegations contained in 
the Petition are true, show how the deponent obtained his instruc- 
tions and the information enabling him to present the Petition. 

sI. A Petition for an Order of Revivor or Substitution shall 
be accompanied by a certificate or duly authenticated statement 
from the Court appealed from showing who, ia the opinion of 
the said Court, is the proper person to be substituted, or entered, 
on the Record in place 8f, in addition to a party who has died 
or undergone a change of status. 

22. The Registrar of the Privy Council may refuse to receive 
a Petition on the ground that it contains scandalous matter, but 
the Petitioner may appeal, by way of motion, from such refusal 
to the Judicial Committee. 

53. As soon as a Petition is ready for hearing, the Peti- 
tioner shall forthwith notify the Registrar of the Privy Council 
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* to that effect, and ehe Petition shall thereupon be deémied to be 
set down. . 
* 54. On each day appointed by the Judicial Committee for Baga ba c 
the heating of Petitions the Registrar of the Privy Council shall, shall be heard. 
unless the Committee otherwise direct, put in the paper for 
hearing all such Petitions as have been set down. Provided that, 
in the absence of special circumstances of urgency to be shown 
to the satisfaction of the said Registrar, no Petition, if unopposed, e 
shall be so put in the paper before the expiration of three clear 
days from the lodging thereof, or, if opposed, before the expira- 
tion of ten clear dgys from the lodging thereof unless, in the 
latter case, the Opponert consents to the Petition being put in 
the paper on an earlier day not being less than three clear days 
from the lodging thereof. 


“55.” Subject to the provisions of the next following Rule, Notice to parties 
the Registrar of the Privy Council shall, as soon as the Judicial Mey a nee 
Committee have appointed a day for the hearing of a Petition, 
notify all parties concerned by Summons of the day so appointed.. 


56. Where the prayer of a Petition is consented to in an a 
writing by the opposite party, or where a Petition is of a formal oor is formal. 
and non-contentious character, the Judicial Committee’ may, 
if they think ft, make their Report to His Majesty on such 
Petition, or make their Order thereon, as the case may be, 
without requiring the attendance of the parties in the Council 
Chamber, and the Registrar of the Privy Council shall not in 
any such case issue-the Summons provided for by the last 
preceding Rule, but shall with all convenient speed after the 
Committee have made their Report or Order notify the parties 
that the Report or Order has been made and of the date and 
nature of such Report or Order. 


57. A Petitioner who desires to withdraw his Petition shall a TAB Pe- 
give notice in writing to that effect tothe Registfar of the 
Privy Council. Where the Petition is opposed, the Opponent 
shall subject to any agreement between the parties to the 
contrary, be entitled to apply to the J udicial Committee for his 
costs, but where the Petition is unopposed, or where, in the case 
of an opposed Petition, the parties have come to an agreement 
as to the costs of the Petition, the Petition may, if the Judicial 
Committee think ft, be disposed of in. the same way mutans 
mutandis asa Consent Petition under the provisions of the last .. NEP 
proceeding Rule. 
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58. Wherea Petitioner unduly delays brfnging a Petition to 
a hearing, the Registrar of the Privy Council shal] call upon 
him to explain the delay, and, if no explanation is offered, or if 
the explanation offered is, in the opinion of the said Registrar, 
insufficient, the said Registrar may treat the said Petition as set 
down and may, after duly notifying all parties injerested by 
Summons of his intention to do so, put the Petition in the 
paper for hearing on the next following day appointed by the 
Judicial Committee for the hearing of Petitions for such direc- 
tions as the Committee may think fit to give thereon. 

sg. At the hearing of a Petition not more than one Counsel 
shall be admitted‘to be heard on a side. ° : i 


CASE. 


60. No party to an Appeal shall be entitled to be heard, by 
the Judicial Committee unless he haf previously lodged his Case 
in the Appeal. Provided that where a Respondent is mergly a 
stake-holder or trustee with no other interest in the Appeal, he 
may give the Registrar of the Privy Council noticg in writing of 
his intention not to lodge any Case, while reserving his right to 
address the Judicial Committee on the question of costs. 

61. The Case may be printed either abroad or in England, 
and shall, in either event, be printed in accordance with Rules I 
to IV of Schedule A. hereto, every tenth line thereof being 
numbered in the margin, and shallbe signed by at least one of 
the Counsel who attends at the hearing of the Appeal or by the 
party himself if he conducts his Appeal in person. 

62. Each party shall lodge 40 prints of his Case. 

63. The Caseshall consists of paragraphs numbered con- 
secutively and shall state, as concisely as possible, the circum- 
stances out of which the Appeal arises, the contentions to be 
urged by the party lodging the same, and the reasons of appeal. 
References by page and line to the relevant portions of the 
Record as printed shall, asfar as practicable, be printed in the 
margin, and care shall be taken to avoid, as far as possible, the 
reprinting in the case df long extracts from the Record. The 
taxing officer, in taxing the costs of the Appeal, sball, either of 
his own motion, or at the instance of the opposite pqrty, inquire 
into any unnecessary prolixity in the Case, and shall disallow the. 
costs occasioned thereby. 

64. Two or more Respondents may, at their own risk as to 
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© 6 Each party shall, after lodging his Case, forthwith give 
ier thereof to the other party. 4 

. Subject as hereinafter provided, the party who lodges 
his "Wd first may, at any time after the expiration of three clear 
days from the day on which he has given the other party the 
notice prescribed by the last proceeding Rule, serve such other 
party, if the fatter has notin the meantime lodged his Case, 
with a ‘Case Notice" requiring him to lodge his Case, within 
one month from the date oí the service of the said case notice 
and informing him that, in default of his so doing, the Appeal 
will be set down for hearing ex parte as against him, and if the 
other party fails to comply with thé said Case Notice, Eun party 
who has lodged his Case may, at any time after the expiration of 
the time limited by the said Case Notice for the lodging of the 
Case, lodge an Alfidavit of Service (which shall set out the terms 
of the said Case Notice), and 'the Appeal shall thereupon, if all 
other conditions of its being set down are satisfied, be set down 


TSn 


Notioe of lodg- 
ment of Case, 


ex parte as against the party in default. Provided that no Case . 


Notice shall be served until after the completion of the printing 
of the Record and that it shall be open to the Taxing Officer, in 
adjusting the costs of the Appeal, to inquire generally into the cir- 
cumstances in which the said Case Notice was served and, if satisfied 
that there was no reasonable necessity for the said Case Notice, to 
' disallow the costs thereof to the party serving thesame. Provided 
also that nothing in this Rule contained shall preclude the party 
in default from lodging his Case, at his own risk as regards costs 
and otherwise, at any time up to the date of bearing. 

67. Subject to the provisions of Rule 43 and of the last 
preceding Rule, an Appeal shall be set down so facto as soon 
as the cases on both sides are lodged, and the parties shall there- 
upon exchange Cases by handing one another, either at the 
Offices of one of the Agents or in the Registry of the Privy 
Council ten copies of their respective Cases. | 

' BINDING RECORDS, &c. 

68. As soon as an Appeal is set down, the Appellant shall 
attend at the Registry of the Privy Council'and obtain ten copies 
of the Record and Cases to be bound for the use of the Judicial 
Committee at&he hearing. The copies shall be bound in cloth 
or in half leather with paper sides, and six leaves of blank paper 
shall be inserted before the Appellant's Case. The front cover 
shall bear a printed label stating the title and Privy Council 
number of the Appeal, the contents of the volume, and the names 
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and addresses of the London Agents. Thg several cna 
indicated by incuts, shall be arsahged in the following order : (1), 
Appellant’s Case ; (2) Respondent! s Case ; (3) Record ; (4), Supple- 
mental Record (if any) ; and the short title and Privy Council 
number of the Appeal shall also be shown on the back. 

69. The Appellant shall lodge the bound copies not less 
than four clear days before the commencement bf the Sittings 
during which the Appeal is to be heard. 


HEARING. 


70. As soon as the Judicial Committee have appointed a 
day for the commencement of the Sittipgs for the hearing of 
Appeals, the Registrar of the Privy Council shall, as far as in 
him lies, make known the day so appointed to the Agents of all 
parties concerned, and shall name a day on or before which 
Appeals must be set down if they are to be entered in tHe List 
of Business for such Sittings. All Appeals set down on or before 
the day named shall subject to any directions from the Com- 
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be entered in such List of Business and shalf subject to any 
direction from the Committee to the contrary, be heard in the 
order in which they are set down. 

71. The Registrar of the Privy Council shall, subject to the 
provisions of Rule 42, notify the parties to each Appeal by 
Summons, at the earliest possible date, of the day appointed by 
the Judicial Committee for the hearing of the Appeal, and the 
parties shall be in readiness to be heard on the day so appointed. 

- 72. At the hearing of an Appeal not more than two 
Counsel shall be admitted to be heard on a side. 

73. In Admiralty Appeals the Judicial Committee may if 

they think fit, require the attendance of two Nautical Assessors. 


JUDGMENT. 


74. Where the Judicial Committee, after hearing an 
Appeal, decide to reserve their Judgment thereon, the Registrar 
of the Privy Council shall ia due course notify the parties who 
attended the hearing? of the Appeal by Summons of the day 
appointed by the Committee for the delivery of the Judgment. 

COSTS. $ 

75. AH Bilis of Costs under the Orders of the Judicial 
Committee on Appeals, Petitions, and other matters, shall be 
referred to the Registrar of the Privy Council, or such other 
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Ben as the J üdicial Commiftee may appoint, for taxation, 
ang all such taxations shall be regulated by the EDEN of Fees 
set forth iff Schedule C hereto. 

76. The taxation of costs in England shall be limited to 
costs incurred in Englard. 

77- Thé Registrar of the Privy Council shall, with all 
convenient speed after the Judicial Committee have given their 
decision as to the costs of an Appeal, Petition, or other matter, 
issue to the party to whom costs bave been awarded an Order to 
tax and a Notice specifying the day and hour appointed by him 
for faxation. The patty weceiving such order to tax and Notice 
shall, not less than 48 hours before the time appointed for 
taxation, lodge his Billof Costs (together with all necessary 
vouchers for disbursements), and serve the opposite party with a 
copy of his Bill of Costs and*of the Order, to tax and Notice. 

7& The Taxing Officer may, if he think fit, disallow to any 
party who fails to lodge his Bill of Costs (together with all neces- 
sary vouchers fpr disbursements) within the time prescribed by 
the last preceeding Rule, or who in any way delays or impedes 
a taxation, the charges to which such party would otherwise be 
entitled for drawing his Bill of Costs and attending the taxation. 

79. Any party aggrieved by ataxation may appeal from 
the decision of the Taxing Officer to the Judicial Committee. 
The Appeal shall be heard by way of motion, and the party 
appealing shall give three clear days, Notice of Motion to the 
opposite party, and shall also leave a copy of such Notice in the 
Registry of the Privy Council. 

80. The amount allowed by the Taxing Officer on the taxation 
shall, subject to any appeal from bis taxation to the Judicial Com- 
mittee and subject to any direction from the Committee to the con- 
trary, be inserted in His Majesty’s Order in Council determining 

“the Appeal or Petition. 


81. Where the Judicial Committee directs costs to be 
taxed on the pauper scale, the Taxing Officer shall not allow any 
fees of Counsel, and shall only award to the Agents out of 
pocket expenses and a reasonable allowance to cover office ex- 
penses, such @lowance to be taken at about three-eighths of the 
usual professional charges in ordinary Appeals. 


82. Where the Appellant has lodged security for the Res- 
pondent’s costs of an Appeal in the Registry of the Privy 
Council, the Registrar of the Privy Council shall deal’ with such 
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security in accordance with {ite directions contained in His 
Majesty’s order in Council determining the Appeal. - 

* 


MISCELLANEOUS. : 


83. The Judicial Committee may, for sufficient cause shown, 
excuse the parties from compliance with any of the requirements 
of these Rules, and may give such directions in matters of 
practice and procedure as they shall consider just and expedient. 
Applications to be excysed from compliance with the require- 
ments of any of these Rules shall be addressed in the first 
instance to the Registrar of the Privy Council, who shall take 
the instructions of the Committee thereon and communicate the 
same to the parties. If,in the opinion of the said Registrar, it 
is desirable that the application should be dealt with by the 
Committee in open Court, he may, and if he receives a written 
request in that behalf from any of the parties, he shall, put the 
application in the paper for hearing before the Committee at 
such time as the Committee may appoint, and shall give all 
parties interested Notice of the time so appointed. 

84. Any document lodged in connection with an Appeal, 
Petition, or other matter pending before His Majesty in Council 
or the Judicial Committee, may be amended by leave of the 
Registrar of the Privy Council, but if the said Registrar is 
of opinion that an application for leave to amend should be dealt 
with by the Committee in open Court, he may, and if he receives 
a written request in that behalf from any of the parties, he shall, 
put such application in the paper for hearing before the Com- 
mittee at such time as the Committee may appoint, and shall 
give all parties interested Notice of the time so appointed. 

85. Affidavits relating to any Appeal, Petition, or other matter 
pending before His Majesty in Council or the Judicial Com- 
mittee may be sworn before the Registrar of the Privy Council, 

86. Where a party to an Appeal, Petition, or other matter 
pending before His Majesty in Council changes his Agent, such 
party, or the new Agent, shall forthwith give the Registrar of the 
Privy Council notice in writing of the change. 

87, Subject to the provisions of any Statute or of any Statu- 
tory Rule or Order to the contrary, these Rule shall apply to all 
matters falling within the Appellate Jurisdiction of His Majesty 
in Council. 

88. These Rules may be cited as the Judicial Committee Rules, 
1908, and they shall come into operation on the ret day of 
January 1909. 
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c. 1. All'Records and other Proceedings in Appeals or other 
matters pending before His Majesty in Council or the Judicial 
Committee which are required by the above Rules to be printed 
shell henceforth be printed in the form known as Demy Quarto 
(1. e.) 54 ems ın length and 42 in width. 

II. The size of the paper used shall be such that the sheet, 
when folded and trimmed, “will be 11 inches ın height and 84 
inches in width. 

IH. "Phetypeto be used in the text shall be Pica type, 
but Long Primer shall be used in printing accounts, tabular 
matter and notes. 

IV. The number of lines in each page of Pica type, shall 
be 47 or thereabouts, and every tenth line shalt be numbered 
in the margin. 

V. Tne pricein England for the printing by His Majesty’s 
printer of 50 copies in the form prescribed by these Rules shall be 
38s. per sheet (eight pages) of pica with marginal notes, not 
ificluding corrections, tabular matter, and other extras, 

SCHEDULE B. 


Cowntric: and Places referred io in Rules 21, 29 and Sd, 
Australia (and the Oonsutuent States | Federation Malay States, 


thereof.) Fi. 
Basutoland, Hong Kong. 
British Kast Africa. ]ndia. 
Bnush Honduias. Mauritius. 
British North Borneo. New Zealand. 
Brunel. i Persis. 
Oeylon, Beychellos. 
Ohina Somaliland Protectorate. 
Eastern African Protectorates Straits Settlements, 
Falkland Islands. 7 Z&nsziber. 

SOHEDULR 0. 


Fees allowed to Agenis conducting Appeals or other matters before the 
Judicial Commíttee of the Privy Conucil, 


: £ 34. d, 
Retaining Fee ... Tr € iss 00 IB 4 
Perusing written Record, at the rate of, for every 25 folls .. O 6 8 

a Perusing Printed Record, at the rate of, for every printed sheet 

of 8 pages. 1 1 O0 


Attendance at the Council Office, or elsewhere, on ordinary 
buaness, such as to enter an Appearance, to make a search, 


to lodge a Petition or Affidavit, or to retain Counsel .. 0 10 0 
Attending at the Oounoll Offloe to examine.proof print of 
Record with the certified Heoord — .., e perdiom 3 8 @Q 
€ 
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Attending at the Oounell Ohamber on Mn the hearing £ 
of a Petition .. 1 

Attending at the Councfl Ohamber sil pa on an Appa nk 
called on ke dive TE. 

Attending the Hearing of an WE eo ser kiom B 

Attending a.Judgment 1 

Correcting Rnglsh proofs at the rate ob for every silted 
sheet of 8 pages (is i5 - € on 

* Correcting Foreign or Indian aids at the rate of, for every 
printed sheet of 8 pages .. d ta 

Instruotions for Petition... tas $us ves 

Drawing Petition, Case, or Affidavit  ... el per folio 

Copying Petition, Oase, or Afüdavit — .. e. pen folio 

Instructions for dese d d 

Instruchons to Counsel to argue an Appa 

Instruction to Counsel to argne a Petition 

Attending Oogsultation „s e. 

Romnons Foo for each year or part of a year from the date of 
Appearance ... - m one oe 
Drawing Bill of Costs or us e. per follo 

Oopying Bil! of Oosts - e. por folio 

Attending Taxation of Ooste of an Appeal 

Attending Taxation of Oosts of a Petition 

Il 
COOUNOIL OFFICE FEES. 

Entering Appearance T am 

Lodging Petition of Appeal . "T EN s 

Lodging any other Petition ., sis - 

Lodging Oase ... sibs ane 

Betting down Appeal (ss outs to Appellant only) oe 

Setting down Petition (chargeable to Petitioner only) 

Summons - i ^de 

Committee Report T ave 

Original Order of His Majesty in doana Jenioa an 
Appeal 

Any other Original Order ot His Majesty in deina 

Plain Copy of an Order of His Majesty in Council... 

Original Order of the Judicial Committee 

Plain Copy of Committee Order we 

Lodging Affidavit 

Ocrtificate delivered to Partio 2 

Oommittee References T 

Lodging Oaveat ... 

Subpoena to Witnesses dis 

Taxing Fee in Appeals ii 

Taxing Fee in Petitions 
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6 8 
6 8 
6 8 
* 
10 6 
1 0 
10 0 
2 0 
0 6 
0 0 
0 O0 
10 0 
0 O0 
8 0 
L 0 
D 6 
2 0 
1 “6 
10 0 
0 O0 
0 0 
0 0 
0 0 
0 0 
10 0 
l0 0 
0 
0 
6 
10 
5 
10 
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t 


AT THE COURT AT BUCKINGHAM PALACE. 


s 
THE 21r DAY or DECEMBER, 1908. < 


° PRESENT : «Zhe King’s Most Excellent Majesty, Archbishop of 
° Canterbury, Lord Chamberlain, Lord President, Lord 
Fits Maurice. 


e Whereas there was this day read at the Board a representa- 
tion from the Judicial Committee of the Privy Council in the 
words following, vzs -— j 

“The Lords of the Judicial Committee having taken into consideration 
the practico and procedure in accordance with which the general appellate 
jurisdiction gf Your Majesty in Council 15 now exercised and being of opinion 
that the rules :eguinting the said practice and procedure ought to be oonsoll- 
dated and amefded Their Lordships do heroby agrec humbly to recommend 
to Your Majesty that with a view to such consolidation and amendment certain 
Ordera of Her Late Majesty Queen Victoria in Oounctl regulating the said 
practico and proosduge, tis. the Orders in Oounoil dated respectively the 11th 
day of August J842, the 18th day of Jane, 1858, the Blat day of March 1865, 
the 24th day of March, 1871, and the 26th day of June, 1878; and also the 
Order of Your Majesty in Council, dated the 40th day of March, 1905, amending 
the saig practioe and procedure ought to be revoked and that the soveral Rules 
hereunto annexed ought to be substituted therefor.” 


' His Majesty having taken the said representation into con- 
sideration was pleased by and with the advice of His Privy 
Council to approve thereof and to order as it is hereby ordered 
that the said Orders in Council in the said Representation men- 
tioned beind the same are hereby revoked and that the Rules 
hereuuto annexed be substituted therefor. 


A. W. FITZROY. 
REVIEWS. 


Henderson on the Law of Succession Bv ALEXANDER 
KINNEY, THIRD EDITION—THACEER SPINK & Co., 1909.—Rs. 17. 
The commentary on the Indian Succession Act by the late 
Mr. Justice Henderson has been rightly regarded as of excep- 
tional value, and the profession $ indebted to Mr. Kinney, the 
Deputy Administrator-General for the improved edition now 
befpre us. Mr. Kinney as is indicated by hisother works has made 
a special study of the subject. The present edition contains 
all the decisions, English and Indian, reported since the publica- 
tion of the last edition. The book has further been enriched 
by an introduction which sets out the history of the Act. The 
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° | 
“related Acts dealing with analogous matters have alsó been 
added with introductions and notes. Th4 volume therefore is 
as comprehensive a manual ou the law of Succession. 3nd Admi- 


nistration as one could desire. In the table of cases cited ae 


distinction has been made between English and Indian cases 
and different tables have been prepared for the various statutes 
included in the volumes. Weare not sure that this may not 
cause some confusion, The edition evinces, great labour and 
research and will no doubt prove nc pen ae to the pro- 
fession as its predecessors. 


Indian caselaw on Ejeotment by LALMOHAN MUKHOPA- 
DHAN, B. L.—R. CAMBRAY & Co., CALCUTTA, 1909.—Rs. 4—Suits 
of ejectment are of considerable frequency in this country, and 
question of nicety are by no means of unfreguent occurrence. 
Mr. Mukherji has therefore done well in preparing a careful 
digest of the Indian case law on the subject. The book does 
not profess to be a regular treatise like Cole on ejectment, but 
it collects the Indian decisions and gives their substance under 
different tepics. The work is well arranged and some of the 
chapters are particularly good, for example those on presump- 
tious of permanent tenancy and acquiescence. The book ought 
to have a wide circulation and we have no doubt it will prove 
a reliable and convenient guide to the authorities on the subject. 


Distribution of the High Court Benches. 





Jenkins C. J. and Woodroffe J.—Appeals from the 


Original Side. 
Brett and Sharfuddin JJ.— Burdwan Group. 
Stephen and Carnduff JJ.—(riminal business. ` 


Mookerjee and Teunon JJ.—Presidency Group. 

Cagpersz and Doss JJ.—Hajshahye Group. 

Holmwood and Chatterjee JJ.— Patna Group. 

Harington J.,Chitty J. and Fletcher J.— Original Side. 
$ 


*The'Calcutta Law Journal. — . 
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SHORT NOTES. | | 
, Decree amendment of—Prity Oowncil appeal, pendency of. " 1009, 

EC M application for amendment of the deares for costs in the lower Discs 
Court in a suit which gave rise to A. O. D. 476 of 1906. The decree of the Aghore Kumar 
frst Court was set aside by this Court and the platitifts were made liable for Mal oT Mom, 
the costs of the defendants, These costs were nfentioned in the decree of the eee. 
first Court and by & clerical error were stated to be Rs. 684 instead of Bs. 1,840. Rule 2889 of 1909, 
The appHcation for amendment was resisted on the grounds, fret, ‘that it ought HR 
to be heard by- the Judges who decided the appeal ; secondly, that it ought to 

ve been made to the Court of first instance ; and thirdly, as leave to appeal 
“to His Majesty in Council had been granted, it could not bo entertained at all. 

Held, (Mookerjoa and Teunon JJ.}~1, An application for amendment of 
a decr6a,0f the High Oourt may, ufflike an application for review of judgment, 
be heard by the Division Bench presiding over the group to which the case 
belongs, though composed of Judges different from those who heard the appeal. 

3, When the deoree of the Oourt below is on appeal to the High Court 
confirmed, reversed or varied, an application for amendment must be made to 
the High Oougt, though the error was made originally in the decree of the 
lower Oourt 

8, The High Court bas jurisdiction to amend a clerical error in its decree 
even after Jeave to appeal to the Privy Oouncil has been granted. 

Babus Mohendra Osomar Mitra and Chandra Sekhar Bansrjæ for the 
Petitioner. 


Babu Tarini Das Banerjee for the Opposite Party. : 
Rule made aboluts, 


Duwit, withdratoal of— Costs of Dafondant. 1900, 
The petitioner was the claimant in several Land Aoquisition cases in Nevember 23, 
~ Which references had been made to the District Judge upon receipt of an Nanhi Lal 
additional sum out of Oourt from the Railway Oompeny for whose benefit the m 
lands had been acquired, He applied for leave to withdraw the salta, The Court Beoretary of State, 
granted the application, but made him liable for the full hearing fees to bé pula 1460 af 1900. 
* paid to the Go ent pleader, — 
Hold, (Mooferjee and Teunon JJ.)—1, When a suit.has been withdrawn 
or ‘dimmileesd for default the maximum amount of pleader’s fee to be paid to the 
defendant is half the ordinary fee under Rules 86(5) and 87, b) of Chapter VI 
of the Rules and Otreular Orders of the High Court? 


2, When analogous suits are so dimmiswed for non-prosecution, the Oourt u 
has discretion'gs to costs and would not allow half the full fee in each cese, 
In the present instance the High Oourt reduoed the fees in the lower Court to 


half the foo in.one case and one gold mehar only in each of the other cases, 
Babus Mohendra Nath Roy, Provash Ohandra Mitra and Hari Bhusan 
Mukerji for the Petitioners. 0. a 
. Babu Ham Charan Mitra tor the Booretary of State. & s 
Babu Joy Gopal Ghosha for the Company. 


Rule made absolgte, e 
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~ OASES AND GOMMENTS. 


Interim injunction— Restraining person from following 
trade or profession. 


The defendant was an actor in the employ of the plaintiff. 
He accepted an engagement with another company. «The plain- 
tiff thereypon sued to restrain him from acting with another 
company in contravention of his agreement and also prayed for. 
an tntertm injunction. . e 

Sutton J. granted the application. The Court of appeal re- 
versed this order. Vaughan Williams Is! J. held that the 
Court cught not to grant an infertm imjunction to restrain a 
pérson from following his trade or profession, if it is satisfied 
that to do so may prevent such person from earning his liveli- 
hood. The proper course in such a case is to expedite the trial 


of the original suit, 
* 





Pr isdpdl and agent— Rahficatton — Act done by agent 
on his own account. 


The rule is well-settled that where a person holds himself 
out as the agent of another and makes a contract or does an act 
for that other’s use or benefit, the latter may, as principal, ratify 
the contract or act. Watson v. Swann 11 C. B. N. S: 756. 
Where however although a person in obtaining a conveyance of 
land falsely represents that he is the agent of another, yet makes 
the purchase in his own name and with his own money, and 
with the intention of acquiring the property for his own use and 
benefit, the named principal is not entitled to ratify the purchase, 
and thereby acquire the benefit of the conveyance. 

As to the effect of a false declaration of agency for another, 
see in re Tiedemann, (1899) 2Q. B. 66; and Garby v. VEU 
46 N. Y. 310. 


Principal and agent—lIllegal contract. 


A principal placed money in the hands of arfagent to be 
disbursed to others for an illegal purpose. The whole of, the - 
money was not spent ; the question arose whether the principal 
was entitled to call for an account and recover the balance. The. 
answer ougbt to be in the affirmative. The broad rule is that 
when money br property is delivered by his principal to big 
° 
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en for an illegal purposé the agent cannot set up such an 
illegal object to prevent a E) vane by the principal from the 


"agent of such money or property sg long as it remains in his 


hands. In other words it is not the unlawful intent but its 
consummation which bars the recovery. See American and 
English Encycloepedia of Law Vol. XV, p. 100. 


Landlord and tenant —Repasr—Liabihty for tort. 


4 
The defendant owned a building which he had let out to 
tenants. The plaintiff while attending a meeting in the hall of 
the building was injured by a fall of plastering from the ceiling. 


E . He sued the landlord for damages. The action was dismissed. 
.' Where the only relation between parties is contractual, liability 


in an action of tort for negligence must be based upon same 
positive duty which the law imposes because of tbe relation- 
ship between the parties or because of the negligent manner 
in which some act provided for by the contract is done. In 
the present case as no duty was imposed by law upon the land- 
lord to mike repairs upon the leased premises, the landlord was 
not liable for personal injuries to the tenant or to some person 
who was present on the premises upon the invitation of the 
tenant. See Cavaker v. Pope, (1905) 2 K. B. 757 ; (1906) A. C. 428. 


REVIEW. 


The Indian Reporte sy T. V. Sanpva Row, M. Supra- 
MANIAM, B.A., B.L., AND M. V. KRISHNASWAMY, B.A, B.L., THE Law 
PaiNTING HOUSE, MADRAS, 1909 Vol I. (Privy Council). Rs.,7-8 
—W'e extend a cordial welcome to the -first volume of what 
we hope „$i prove to be a great undertaking in legal publication 


“in this country. Mr. Sanjiva Row who has hitherto engaged 


himself in the publication of useful editions of impor:ant 
Statutes has now with his two associatef undertaken a republica- 
tion of all the Indian Reports. A similar undertaking in 


- England hys reached its hundredth volume and has been widely 


appreciated wherever English law is administered or applied. 
The volume of reports to be dealt with in India is smaller and 
we hopeinthe course of a few years we shall have a handy 
reprint of the reports of the old Supreme Courts, Sygder Courts 
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and of the High Courts throfghout the eme. scu ` 


, who have revelled in these old A dorts—there are yet some few . 


left of this class—know their worth. These old reports contain 
casts which are still as and which would be oftener quoted. 
if they were accessibleand known to the profession. But these 
old reports also contain valuable materials which throw a flood 
of light upon the history of Indian law. It is for instance by 
no means a rare occurrence to find the land law mis-interpreted 
by people who have no knowledge of the old regulations and, of 
the mode in which they were construed? We trust aaa 
that Mr. Row and his colleagues will rigorously push forward 
their monumental undertaking. The «eward is sure to come 
when the older materials have been placed within the* reach'nof 
the profession. 


The first reports to be undertakeh are naturally thase of - 


the Privy Council. The first volum now before us covegs the 
first five volumes of Moore and the editors expect the whole of 
Moore to be covered in three volumes. It would be a mistake 
to suppose however that we have before us a mere reprint. The 
published judgments have been compared with the original 
folio edition published by the Judicial Committee and the 
editors have discovered in one case that ip the published reports 
an important passage has been omitted in one case. To each 
case is appended a note showing the later development of the 
law on the subject ; as a -guide to the subsequent authorities 
this is invaluable. We are promised a valuable consolidated 
index to the whole of Moore. The get up of the work reflects 
credit on all concerned. The paper and printing are admirable 


and the binding is substantial. The three volumes bound will _ 


cost less than Rs. 25 and this is undoubtedly very cheap when 
we remember that the Calcutta reprint of Moore was published 
unbound for Rs. 35. We confidently recommend the publica- 
tion to all our readers and we trust that in thia indance at least 


s 


they will get better of the habit too common in this country of ~ 


relying for the use of law books upon the Libraries of friends 


. and Vakil’s associations. 


